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The Crown appeal jurisdiction 
The right of the Crown to appeal against sentence for matters dealt with on indictment 
was created in New South Wales in 1924 and is found in s 5D of the Criminal Appeal Act 
1912. The substantive text of s 5D, particularly: 

�the Court of Criminal Appeal may in its discretion vary the sentence and impose 
such sentence as to the said court may seem proper�

has remained unchanged since 1924.

However, the principles upon which the Court of Criminal Appeal should exercise its 
jurisdiction were only clearly settled by the High Court in 1977, in Griffiths v The Queen.i 
Previously, the Court of Criminal Appeal repeatedly declaredii that it had an �unfettered 
discretion,� based on a reading of the High Court decision of Whittaker v The King.iii  
That view of the meaning of s 5D and Whittaker was emphatically rejected by the High 
Court in Griffiths. 

Griffiths was a clear departure from the past. The statements in the case that Crown 
appeals should be:
 �a rarity, brought only to establish some matter of principle,� iv 
 an �extraordinary remedy, intended to be invoked rarely � and then only for reasons 

of great public importance�v and that the

 �incorrectness of the [first instance] sentence must be manifest�vi 

were new.

Legal principles governing Crown appeals
The High Court described the Crown appeal jurisdiction in Bond v The Queenvii as 
�exceptional� and recently affirmed that the restriction upon appellate review of the 
exercise of a discretion applies to Crown appeals against sentence.viii The Court of Criminal 
Appeal will only intervene where error is shown.ix Moreover, it has a discretion to refuse 
to intervene even if error is established. A primary consideration is the double jeopardy 
that a convicted person faces as a result of the Crown appeal.x If the Court of Criminal 
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Appeal decides to intervene and re-sentence it does so in the light of all the facts and 
circumstances as at the time of re-sentencing.xi The element of double jeopardy involved in 
successful Crown appeals usually results in the substituted sentence being discounted and 
less than that which should have been imposed by the first-instance sentencing judge.xii 

The overall picture

The Crown appealed in 2.5% of all first instance sentencing matters for the period 
January 2001�September 2004. It is a matter of opinion whether this figure suggests 
that Crown appeals are �rare.� What is clear, however, is that the DPP appeals mostly to 
correct sentences in individual cases � Crown appeals are not, as Barwick CJ put it in 
Griffiths,xiii �brought only to establish some matter of principle.�

Between 2001�2004 there were 310 Crown appeals lodged against sentence.xiv This study 
focused on 293 of these 310 cases.xv Of the 293 Crown appeals in our study, 43 cases 
(14.7%) involved Commonwealth offences and 250 (85.3%) involved State offences. The 
Court of Criminal Appeal allowed the Crown appeal in 160 cases (54.6%). In 211 cases 
(72% of all Crown appeals) an error was identified by the court. In 151 cases multiple 
errors were committed. The study sought to record the type and frequency of particular 
errors found in the 211 cases.

When the errors were grouped into the categories referred to in House v The King,xvi it was 
revealed that:
 in 91% (192 of 211) of the error cases, the error established was a failure to apply a 

sentencing principle correctly,
 9% (19 of the 211 cases) involved errors of a factual kind, and

 in 9% (19 of the 211 cases) no specific error was found but the sentence was held to be 
plainly unjust or manifestly inadequate. 

Error in the application of sentencing principle

In 65.4% of the 211 appeals where error was found, the principle transgressed was the 
principle of proportionality; that is, a failure to reflect the objective gravity of the offence 
in the sentence and ensure that there was a reasonable proportionality between the 
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objective seriousness of the offence and the subjective circumstances.xvii In 39.3% (83) of 
these cases there was an error in relation to the short length of the non-parole period,xviii 
while in 25.1% (53) of these cases there were totality errors, where the case of Pearce v The 
Queenxix was not properly applied; and in 10.4% (22) of these cases the sentencing judge 
misapplied a guideline judgment.

Residual discretion

In 51 (24.2%) of the 211 appeals where error was discovered, the court exercised its 
residual discretion and declined to intervene to increase the sentence. There was often 
more than one reason cited why the court chose not to intervene despite finding error. 
Rehabilitation of the offender was the most common reason cited for the court declining 
to intervene (16 of the 51 cases, or 31.4%), followed by delay in hearing the appeal (15 
of the 51 cases, or 29.4%). In nine of the 51 cases (17.6%) the court declined to intervene 
because the offender had been released from custody or the release date for the offender 
was imminent. In six of these cases (11.8%) the need for parity of sentence between an 
accused and co-offender was cited. In five of these cases (9.8%) the court declined to 
intervene because the Crown acquiesced and did not advance the ground relied upon on 
appeal at first instance and in one other case (2%) it declined to intervene because the 
Crown led the court into error at first instance.

Re-sentencing

It is often assumed that the sentences imposed following a successful Crown appeal fall 
at the bottom of the range of the population of sentences for any given offence. This is 
not necessarily the case. Ordinarily, the substituted sentence falls at the lower end of the 
range for the particular case before the court � not the population of sentences for a 
given offence. 

This study selected Crown appeals for the offences of murder, manslaughter, malicious 
wounding with intent to inflict grievous bodily harm, aggravated sexual assault and armed 
robbery where the court re-sentenced. The analysis revealed that the first instance sentences 
appealed by the Crown were sometimes above the median of the population of sentences for a 
given offence. Similarly, the substituted sentences imposed by the Court of Criminal Appeal 
frequently fell above the median of the population of sentences. These findings emphasise 
the complexity of sentencing and the limitations of relying heavily upon statistical concepts 
such as �population,� �average� and �medians� in explaining sentencing results. 
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