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Summary of issues that emerged
Use of s 32 orders in the Local Court 2004–2006
Section 32 of the Mental Health (Criminal Procedure) Act 1990 enables mentally 
disordered defendants facing criminal charges in the Local Court to be diverted by 
the court from the criminal justice system. Defendants diverted under s 32(3) between 
2004–2006 represented only a small fraction of those who appeared in the Local court.i 
Nearly 80% of defendants subject to a s 32(3) order were discharged conditionally 
into the care of a responsible person under s 32(3)(a) (55%) or for assessment and/
or treatment under s 32(3)(b) (24%).ii The offences allegedly committed by these 
defendants were varied but traffic offences were not predominant.iii Magistrates 
expressed a reluctance to utilise s 32 orders for traffic offences.iv

Non-compliance
The amendments to s 32 introduced in 2004 — which empower a magistrate under  
s 32(3A) to call up a defendant within six months for a failure to comply with a 
condition of a s 32(3) order — were utilised extremely rarely in the period 2004–2006. 
In fact, only 38 breaches were recorded across the Local Court for the period 
2004–2006.v Further research is required to ascertain why there are so few call ups 
and reported breaches of s 32 conditional orders. It is important that confidence in 
the integrity of s 32 orders is maintained. If it is shown that breaches are not being 
brought to the attention of magistrates, the s 32 disposition may become discredited 
and courts may become reluctant to utilise the statutory scheme.vi Further research 
can ascertain whether there is a general reluctance on the part of treatment providers 

i As Table 1 on p 4 reveals, 2711 defendants were discharged under s 32(3) during 2004–2006. 
The Local Court of New South Wales Annual Reviews for the years 2004, 2005 and 2006 reveal 
that, in the same period, there were 678,591 criminal matters finalised in the Local Court. While 
“criminal matters finalised” and “number of people diverted” are not exact equivalents — as one 
person may be the subject of numerous criminal matters — the comparison suggests that the 
number of s 32(3) orders made is relatively small. Given the nature of the order it is not uncommon 
for a person to have received more than one s 32 order: see Mantell v Molyneux (2006) 68 
NSWLR 46; [2006] NSWSC 955 at [14].

ii Table 1 on p 4.

iii Table 2 on p 6 reveals that only 7% of offences attracting s 32(3) final orders were for the 
Australian Standard Offence Classification of Road Traffic and Motor Vehicle Regulatory Offences. 
See also the discussion at p 5.

iv We surveyed magistrates to ascertain their views on a range of issues concerning s 32. The 
nature of the survey is outlined on p 1 and the results discussed throughout the monograph, as 
relevant, including pp 23–24. The questionnaire is reproduced as Appendix 2 on p 35.

v See Table 4 on p 20. The term “Local Court” is used throughout, rather than “Local Courts”, 
following the passing of the Local Court Act 2007.

vi See the analogous comments by the Court of Criminal Appeal about breaches of bonds in R v 
Morris (unrep, 14/7/95, NSWCCA) in particular at p 5:

 “… if leniency extended in such fashion is abused, there is a very real risk that the whole 
regimen of non-custodial sentencing options will be discredited both in the eyes of those 
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and/or responsible persons to bring breaches to the attention of the relevant agencies 
referred to in s 32A(1). It could also identify any problems faced by the agencies at 
the breach stage. The enactment of the breach provisions does not appear to have 
remedied the concerns expressed by magistrates about the non-accountability of s 32 
orders.vii

The surveyed magistrates confirmed that the objectives of making s 32 orders 
enforceable (the 2004 amendments) and encouraging the reporting of breaches 
(the 2005 amendments) have not been realised. They reported that call-up 
proceedings for non-compliance are virtually non-existent and that they receive very 
little information after the s 32(3) order is made.viii Moreover, 70% of the surveyed 
magistrates expressed the view that six months is too short a period to enforce a 
conditional order made under s 32(3).ix

The nature of the decision to divert under s 32(1)
It is firmly established in the case law that the decision to divert a defendant under 
s 32(1) is discretionary. The decision can only be set aside if legal error of the type 
referred to in the High Court decision of House v The Kingx is established.xi The case 

 members of the community who might otherwise have continued to support them and in the 
eyes of magistrates and judges; and there is a substantial risk that courts, of their own motion 
but also reflecting in a general way community opinion, may become increasingly reluctant to 
extend to offenders those lesser sentencing options which the legislature has provided. It is 
therefore extremely important that breaches of non-custodial sentencing orders be brought 
promptly to the notice of the sentencing court and there be dealt with swiftly and, generally 
speaking, in a manner which will demonstrate how seriously such breaches are regarded and 
must be regarded in the community interest …”

vii See M Spiers, “Summary Disposal of Criminal Offences under s 32 Mental Health (Criminal 
Procedure) Act 1990” (2004) 16(2) Judicial Officers’ Bulletin 9, who notes that: 

 “This reform was recommended by the Interdepartmental Committee on the Mental Health 
(Criminal Procedure) Act 1990 and Cognate Legislation, a committee comprised of senior 
government agency representatives, barristers and psychiatrists. It was advocated mainly 
by magistrates and practitioners who could see that many defendants did not comply with 
conditions of orders where there were no ramifications for non-compliance. This would lead to 
their offending behaviour escalating, something which was not detected until the person was 
brought before the court again on fresh, and often more serious, charges. Ultimately, courts 
were forced to impose severe criminal penalties, including custodial sentences. As a result, 
the opportunity for positive, effective, intervention and diversion at the earliest stage was being 
lost. Many magistrates had become reluctant to make orders under s 32. Consequently, the 
rehabilitative opportunities that the section presented were not being used.” 

viii Discussed under the heading “The survey and breaches” on p 20.

ix Discussed under the heading “Is the six-month enforceability period long enough?” on p 21.

x (1936) 55 CLR 499 at 505.

xi Director of Public Prosecutions v El Mawas (2006) 66 NSWLR 93; [2006] NSWCA 154 at [4] and 
[76]; Mantell v Molyneux (2006) 68 NSWLR 46; [2006] NSWSC 955 at [38].
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law also reveals that relevant considerations which can inform the exercise of the 
discretion include: 

 the seriousness and circumstances of the alleged offence(s)xii 

 the defendant’s criminal historyxiii 

 the existence and content of a treatment planxiv 

 the limited period of six months that conditional orders are enforceable by the 
courtxv and 

 the sentencing options that are available in the event the defendant is dealt with 
according to law.xvi

Ambiguity about the duration of ss 32(2) and 32(3) orders
Section 32 suffers from textual ambiguity on the question of what is the maximum 
permissible length of a conditional order that can be made under ss 32(3) and 32(2). 
This ambiguity has arisen since the introduction (in 2004) of the breach provisions 
which provide for a call-up procedure up to six months from the imposition of a 
conditional s 32(3) order. The Commonwealth equivalent of s 32, found in s 20BQ of 
the Crimes Act 1914 (Cth), sets a three-year limit for the term of the order. Sections 
32(3) and 32(2), on the other hand, are silent on the issue. It was assumed at first 
instance and on appeal in Mantell v Molyneuxxvii that a conditional order under 
s 32(3) could not be made beyond the six-month period that the order could be 
enforced. Section 32(3) was read down to ensure there was symmetry between 
the enforcement provisions and the substantive order. Given that the enforcement 
provisions were inserted after the enactment of s 32 and the Parliament chose not 
to expressly limit the duration of s 32(3) orders at that time, we doubt whether the 
rules of statutory interpretation would permit such a restrictive interpretation. The 
implication (of a six-month limit) cannot be regarded as necessary for the operation 
of the section.xviii Magistrates have since been encouraged by the Supreme Court in 
Mantell’s case (at [45]) to utilise the broadly expressed interlocutory provisions in  
s 32(2) with the effect of extending “… by a considerable margin the six-month 
limit”. At present no data is collected about the use and frequency of these s 32(2) 
interlocutory orders. 

If s 32(2) is utilised to impose lengthy interlocutory orders, then data about them 
should also be officially collected in the same way as it is for s 32(3) orders. In any 
event, the issues of what exactly is the maximum permissible length of a s 32(3) 
order and what is the relationship between interlocutory orders and final orders may 
require legislative clarification. 

xii Director of Public Prosecutions v El Mawas (2006) 66 NSWLR 93; [2006] NSWCA 154, per 
McColl JA at [77]; Confos v Director of Public Prosecutions [2004] NSWSC 1159 at [17].

xiii Mantell v Molyneux (2006) 68 NSWLR 46; [2006] NSWSC 955 at [14]–[15], and [41].

xiv Director of Public Prosecutions v El Mawas (2006) 66 NSWLR 93; [2006] NSWCA 154 at [10].

xv Mantell v Molyneux (2006) 68 NSWLR 46; [2006] NSWSC 955 at [47].

xvi ibid at [40].

xvii ibid at [45].

xviii Discussed at pp 14–16.
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Unfitness and s 32
The relationship between the decision under s 32 to divert a defendant and the issue 
of whether the defendant is unfit to be tried continues to arise. The prevailing view is 
that, as s 32 is a threshold diversionary mechanism, it should be considered before 
the issue of unfitness arises.xix Therefore, even a person whose mental disorder 
patently makes them unfit to stand trial can be diverted under s 32.xx This raises 
difficult questions about procedural fairness in s 32 applications. If the magistrate 
decides not to deal with the defendant by way of a s 32 order and a question of 
unfitness remains, the magistrate is required to resolve the issue by applying the 
common law on the subject as enunciated by the High Court.xxi The common law 
applies because of the exclusion of the Local Court from the unfitness provisions 
found in Pt 2 of the Mental Health (Criminal Procedure) Act 1990.xxii

Treatment plans
It was held by the court in Director Public Prosecutions v Albonxxiii  and Perry v Forbesxxiv 

that clear and effective treatment plans must be available to magistrates before the 
discretion to make a s 32 order can be exercised. Overall, magistrates responding 
to our survey indicated that treatment plans were not always initially available or 
prepared to adequate standards, and that adjournments were required to rectify 
this shortcoming.xxv Table 3 on p 18 provides details of suggested information that 
treatment plans and related reports should contain.

Coverage of s 32
Concerns were raised by some magistrates about the difficulties surrounding attempts 
to clearly define and diagnose mental disorders. The authors of the Diagnostic and 
Statistical Manual of Mental Disordersxxvi candidly acknowledge that no system of 
categorisation can impose perfect order on the irreducible complexity of mental 
health. Section 32(1) caters for this complexity by using three broad categories of 
mental disorder and simply requiring an appearance (“it appears to the magistrate”) of 
mental disorder.  

xix Perry v Forbes (unrep, 21/5/93, NSWSC) at p 12; Mantell v Molyneux (2006) 68 NSWLR 46; [2006] 
NSWSC 955 at [16] and [49], citing Mackie v Hunt (1989) 19 NSWLR 130. See discussion at p 22 ff.

xx Mantell v Molyneux (2006) 68 NSWLR 46; [2006] NSWSC 955 at [49], citing Mackie v Hunt (1989) 
19 NSWLR 130.

xxi ibid Mantell at [28]–[32]. See Ngatayi v The Queen (1980) 147 CLR 1 at 7–8.

xxii Section 4 Mental Health (Criminal Procedure) Act 1990 and see Mantell v Molyneux (2006) 68 
NSWLR 46; [2006] NSWSC 955 at [18]. 

xxiii [2000] NSWSC 896.

xxiv (unrep, 21/5/93, NSWSC).

xxv Discussed at p 17.

xxvi American Psychiatric Association, Diagnostic and Statistical Manual of Mental Disorders, Fourth 
Edition, Text Revision (DSM-IV), Washington DC, 2000, pp xxx–xxxi, discussed at n 117–118 and 
accompanying text.
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The aim of s 32 is furthered, not hindered, by dealing with such a complex field in 
broad terms.xxvii

Nevertheless, the categories of mental disorder identified as falling within the 
coverage of s 32 contain anomalies and may warrant re-consideration. For example, 
the reference to hospital treatment made in s 32(1)(c) — “Suffering from a mental 
condition for which treatment is available in hospital” — was described by the 
surveyed magistrates as archaic.xxviii A leading mental health professional has said 
it has connotations of the undesirable past practice of institutionalisation.xxix The 
phrase has since been replaced in 2007 with “for which treatment is available in 
a mental health facility”. The focus has not shifted to the availability of treatment 
per se, which is what ultimately matters, or to treatment in the community, as the 
contingency of institutionalisation remains.xxx 

Additionally, the Intellectual Disability Rights Service is concerned that s 32 is not 
being used frequently enough for defendants with intellectual disabilities.xxxi They 
raise as an issue for consideration whether s 32(1)(a)(i) should be expanded to 
include “intellectual disability”.

The resources debate
The surveyed magistrates expressed a general concern about the adequacy of 
resources and whether the policy objectives behind s 32 are being undermined by a 
lack of community mental health care services. These concerns corroborate those 
expressed by the NSW Legislative Council Select Committee on Mental Health.xxxii

xxvii Discussed under the heading “The coverage of conditions under s 32”, p 24.

xxviii Discussed at p 28.

xxix A Robilliard, Psychologist. The issue is discussed at p 28.

xxx ibid.

xxxi Discussed at p 27 and n 123.

xxxii Mental Health Services in New South Wales: Final Report, 2002, NSW Parliament (Legislative 
Council), Sydney. Discussed at p 3 and n 16 and p 31 and n 144.




