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Executive summary
This study provides much needed information about conviction appeals for matters dealt with on 
indictment. It presents the findings of an empirical and legal analysis of conviction appeals in New South 
Wales between 1 January 2001 and 31 December 2007 (the “study period”), reporting on the eventual 
outcomes of 206 cases in which the High Court or the Court of Criminal Appeal ordered retrials. The last 
of these retrial cases was finally determined in August 2009. It also examines whether the trends identified 
in the study period have continued in the post-study period (1 January 2008 to 31 December 2010). 

The study:

•	 calculates	conviction	appeal	success	rates	for	matters	dealt	with	on	indictment	in	the	study	period;	
identifies the principal offence in each appeal; separates appeals into categories of offences 
(divisions), using the Australian Standard Offence Classification (ASOC); and measures appeals 
(allowed and dismissed) as a proportion of first instance outcomes for an equivalent data period

•	 examines	the	legislative	bases	for	conviction	appeals	in	s	6(1)	of	the	Criminal Appeal Act 1912 

•	 analyses	the	grounds	of	appeal	(447)	on	which	the	conviction	appeals	(315)	were	allowed,	including	
grounds based on: admissibility errors, misdirections, other wrong decisions of law, and acts or 
omissions which resulted in a miscarriage of justice (the “successful grounds of appeal”)

•	 separately	analyses	the	successful	inquiries	into	conviction	(12)	dealt	with	under	former	Pt	13A	of	
the Crimes Act 1900 (see now Pt 7 of the Crimes (Appeal and Review) Act 2001)

•	 ascertains	whether	the	successful	grounds	of	appeal	were	avoidable	or	unavoidable,	in	the	sense	
that there was something the trial judge could have done to remedy what occurred:

– for admissibility errors and misdirections, this involved a determination of whether leave 
was required under r 4 of the Criminal Appeal Rules to argue the successful evidentiary and 
misdirection grounds of appeal

– for those successful grounds of appeal to which r 4 did not apply, the appellate judgment was 
reviewed to ascertain whether the issue had been raised, or could have been raised, by the 
appellant at trial 

•	 examines	the	factors	an	appellate	court	takes	into	account	in	exercising	its	discretion	to	enter	a	
verdict of acquittal or to order a new trial, and calculates the frequency with which acquittals and 
retrials were ordered in successful conviction appeals

•	 tracks	the	eventual	outcomes	of	the	cases	in	which	the	appellate	court	ordered	retrials

•	 separately	 analyses	 successful	 sexual	 assault	 conviction	 appeals	 and	 successful	 conviction	
appeals for Commonwealth offences. 

Conviction appeals — frequency and success rates
Chapter 2 explores the dual and sometimes competing principles of the right to a fair trial and the 
finality of a jury verdict. It is recognised that the appellate system, by allowing a person to appeal 
against a conviction, acts as a fundamental safeguard to ensure that trials are conducted fairly. On 
the other hand, the principle of finality, and the legitimacy of jury verdicts, may be undermined by 
excessively high appeal success rates.

Success rates for appellants 
It is doubtful whether it is possible to identify what the “ideal” number of conviction appeals would be 
on a yearly basis, or indeed, to nominate the optimum success rate for those appeals. 
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The overall success rate for the study period was 35.5% (333 of 937 conviction appeals). Both the 
number of conviction appeals and the success rate of conviction appeals fell: the number of conviction 
appeals fell from 165 in 2001 to 103 in 2007; and the conviction appeal success rate fell from a high of 
48.5% in 2001 to 24.3% in 2007. Trends in the post-study period are examined in Chapter 15.

The frequency and success rate for each of the ASOC divisions with at least 10 successful conviction 
appeals were (in order of frequency):

•	 For	 sexual	 assault	 and	 related	 offences,	 108	 of	 251	 (43.0%)	 conviction	 appeals	 were	 allowed.	
These appeals comprised just over one-quarter of all conviction appeals: 251 of 937 (26.8%), and 
just under one-third of all successful conviction appeals: 108 of 333 (32.4%). 

•	 For	 illicit	 drug	 offences,	 60	 of	 188	 (31.9%)	 conviction	 appeals	 were	 allowed.	 These	 appeals	
comprised just over one-fifth of all conviction appeals: 188 of 937 (20.1%), and just under one-fifth 
of all successful conviction appeals: 60 of 333 (18.0%). 

•	 For	 homicide	 and	 related	 offences,	 48	 of	 158	 (30.4%)	 conviction	 appeals	 were	 allowed.	 These	
appeals comprised 16.9% of all conviction appeals: 158 of 937, and 14.4% of all successful 
conviction appeals: 48 of 333. 

•	 For	robbery,	extortion	and	related	offences,	36	of	101	(35.6%)	conviction	appeals	were	allowed.	These	
appeals comprised 10.8% of all conviction appeals: 101 of 937, and 10.8% of all successful conviction 
appeals: 36 of 333. 

•	 For	acts	intended	to	cause	injury,	27	of	79	(34.2%)	conviction	appeals	were	allowed.	These	appeals	
comprised 8.4% of all conviction appeals: 79 of 937, and 8.1% of all successful conviction appeals: 
27 of 333. 

•	 For	 deception	 and	 related	 offences,	 17	 of	 50	 (34.0%)	 conviction	 appeals	 were	 allowed.	 These	
appeals comprised 5.3% of all conviction appeals: 50 of 937 and 5.1% of all successful conviction 
appeals: 17 of 333. 

The New South Wales results are compared to appeal data published in Victoria and Queensland.

New trial or acquittal
The appellate court ordered a new trial in 206 of 333 (61.9%) successful conviction appeals, and 
entered acquittals in 115 of 333 (34.5%) successful conviction appeals. In a small number of cases, 
the appellate court substituted the verdict with a less serious offence: 7 of 333 (2.1%), or set aside 
the verdict without ordering either an acquittal or a new trial: 5 of 333 (1.5%). Trends in the post-study 
period are examined in Chapter 15.

Appeals measured against first instance cases
Given that appeal figures are best understood in the context of the whole of the criminal justice system, 
the study measures the number of conviction appeals in the study period against the number of first 
instance cases in an equivalent data period. Conviction appeals represented a small proportion (4.7%) 
of all proven cases, and the successful conviction appeals an even smaller proportion (1.6%). However, 
conviction appeals (unsuccessful and successful) comprised 37.9% of trial cases that resulted in a 
conviction, and the successful conviction appeals comprised 13.4% of trial cases that resulted in a 
conviction. Taking account of the limitations of the data discussed in this chapter, the authors conclude 
that about one in three people convicted following a trial appeal against their conviction, and around 
13% are successful.
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The legislative basis of conviction appeals in NSW
A person convicted on indictment may appeal against their conviction by right, or with leave, pursuant 
to s 5 of the Criminal Appeal Act. Chapter 3 examines the three conceptual bases, or limbs, upon 
which the court shall allow an appeal under s 6(1) (with the exception of Victoria, this common form of 
conviction appeal provision is in force in all Australian jurisdictions): 

•	 first,	if	the	court	is	of	the	opinion	that	“the	verdict	of	the	jury	should	be	set	aside	on	the	ground	that	
it is unreasonable, or cannot be supported, having regard to the evidence” (limb 1)

•	 second,	that	“the	judgment	of	the	court	of	trial	should	be	set	aside	on	the	ground	of	the	wrong	
decision of any question of law” (limb 2)

•	 third,	that	“on	any	other	ground	whatsoever	there	was	a	miscarriage	of	justice”	(limb	3).

Section 6 further provides that, notwithstanding that the appeal might be decided in favour of the 
appellant, the court may dismiss the appeal “if it considers that no substantial miscarriage of justice has 
actually occurred” (the proviso).

This chapter explains the demarcation and overlap between the limbs in s 6(1) with reference to High 
Court authority. There remains uncertainty about the meaning of the phrase, “wrong decision of any 
question of law” and when limb 2 can be engaged by an appellant. At the heart of the debate is whether 
defence counsel need to make an objection or application for re-direction at trial before limb 2 is 
enlivened (in an appeal). The debate about limb 2 is not mere pedantry — it has real consequences in 
an appeal. If an appellant establishes limb 2, the onus shifts to the Crown to show that no substantial 
miscarriage has occurred under the proviso.

This chapter also examines the interaction between each limb in s 6(1) and the proviso; the new 
construction given to the proviso by the High Court in Weiss v The Queen (2005) 224 CLR 300; and the 
common law notions of fundamental or radical error at trial which sit alongside s 6(1). 

The discussion then turns to r 4 of the Criminal Appeal Rules. In essence, r 4 provides that appellants 
who raise admissibility errors and misdirections for the first time on appeal can only do so with leave 
of the court. The history of r 4, its policy objectives, and its application by the Court of Criminal Appeal 
are explored. This chapter closes with a discussion of future issues with reference to the enactment of 
a new appeal provision in Victoria designed specifically to overcome the holding in Weiss.

Research method — legal analysis
Chapter 4 sets out the research methodology used to classify and analyse 327 successful conviction 
appeals (comprising 315 conviction appeals and 12 inquiries into conviction) in the study period. Initially 
there were 333 successful conviction appeals. This was reduced to 327 cases for the purposes of legal 
analysis due to lack of, or access to, a published statement of reasons. 

The successful grounds of appeal in the 315 appeals were initially classified according to the limbs 
of s 6(1). Limb 1 cases were easy to identify and are discussed in Chapter 5. However, the task of 
determining whether a ground of appeal fell within limb 2 or limb 3 of s 6(1) proved more difficult 
because of the uncertainty surrounding limb 2 referred to above. The difficulty was exacerbated by 
the fact that appellants are not required to frame their grounds of appeal with explicit reference to the 
terms of limb 2 or limb 3. 
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The successful grounds of appeal which were identified as engaging either limb 2 or limb 3 were 
grouped into the following categories:

•	 errors	in	the	admission	or	rejection	of	evidence	—	see	Chapter	6,	“Limbs	2	and	3	cases:	admission	
or rejection of evidence” 

•	 errors	in	directing	the	jury	or	in	failing	to	direct	the	jury	(or	in	the	rare	instance,	directing	or	failing	to	
direct himself or herself in a judge-alone trial) — see Chapter 7, “Limbs 2 and 3 cases: misdirections”

•	 other	wrong	decisions	on	a	question	of	law	—	see	Chapter	8,	“Other	limb	2	cases”	

•	 residual	category	of	acts	or	omissions	(which	may	amount	to	errors	or	irregularities,	but	this	will	not	
always be the case) in a trial which resulted in a “miscarriage of justice” within the terms of limb 3 — 
see Chapter 9, “Other limb 3 cases”.

Given that sexual assault and related offences was by far the most common ASOC division in successful 
conviction appeals (32.4%), it is expected that these would be the most prevalent in each of the above 
categories.

In order to ascertain patterns of error, the successful grounds of appeal have been further analysed 
according to well-known types of evidence, misdirection, or acts or omissions which resulted in a 
miscarriage of justice. Appendix A provides the broader context for the grounds of appeal identified. It 
lists the successful appeals and the bases upon which these were allowed.

Verdict cases — limb 1
Under limb 1, the verdict of the jury is set aside on the basis that it is unreasonable, or cannot be supported, 
having regard to the evidence. Chapter 5 reviews the law in relation to limb 1 with reference to recent 
appellate court authority. In determining an appeal pursuant to limb 1, the test set out in M v The Queen 
(1994) 181 CLR 487 at 493 applies. It is a question of fact. 

Limb 1 was established in 65 of 315 (20.6%) successful conviction appeal cases. The most common ASOC 
division for this type of appeal was sexual assault and related offences, accounting for 23 of 65 (35.4%) 
cases. An acquittal was the outcome in the overwhelming majority of limb 1 cases, accounting for 58 of 65 
(89.2%) cases. 

Within the two recognised bases for setting aside the verdict, most cases fell into the “not supported by 
the evidence” category: 43 of 65 (66.2%). The other basis for categorising the limb 1 cases was to identify 
where the basis of the unreasonableness of the verdict was the inconsistency between the verdicts 
returned by the jury. Twenty-two (33.8%) inconsistent verdict cases were identified. In 8 of 58 (13.8%) 
limb 1 acquittal cases, the judgment expressly records that the appellant made an application for a 
directed verdict of acquittal which was refused by the trial judge.

Admission or rejection of evidence — limbs 2 and 3 cases
Chapter 6 examines the successful conviction appeal cases in the study period where errors have been 
found in the admission or rejection of evidence at trial.

Frequency of admissibility cases
This chapter reports that in only 59 of 315 (18.7%) successful conviction appeal cases, the judge 
made one or more admissibility errors. In 30 of 59 (50.8%) admissibility cases, an admissibility error 
was the only basis, or in the case of multiple admissibility errors, only bases, for allowing the appeal. In 
the remaining 29 (49.2%) cases, in addition to an admissibility error(s), other ground(s) of appeal were 
allowed. 
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Although there were only 59 admissibility cases where the judge made an admissibility error, a total of 
78 admissibility errors was identified. In 43 (72.9%) admissibility cases, only one error was identified; in 
a further 14 (23.7%) cases, two errors were identified; while more than two errors were identified in the 
remaining 2 (3.4%) cases. 

The most common offences for admissibility cases fell into ASOC division, sexual assault and related 
offences, which accounted for 20 of 59 (33.9%) admissibility cases. This may, at least partly, reflect the 
evidentiary challenges faced in many sexual assault trials, such as those relating to the admissibility of 
complaint, tendency or context evidence; issues of credibility; and opinion evidence.

Rule 4 of the Criminal Appeal Rules
For 57 of 78 (73.1%) admissibility errors, an admissibility ruling was sought or an objection was taken 
to the admission or rejection of evidence at trial. For the remaining 21 (26.9%) admissibility errors, no 
admissibility ruling was sought or no objection was taken at the trial and leave was required under r 4 
to argue the ground of appeal. These figures suggest that appellants frequently challenged evidentiary 
rulings at trial. 

Types of admissibility errors
The two most common types of admissibility errors were prejudicial evidence (17 errors) and miscellaneous 
evidence (15 errors). The remaining 46 errors identified were widely distributed across various categories, 
including: character evidence (8 errors), context evidence (6 errors), opinion evidence (6 errors), identification 
evidence (6 errors), tendency and coincidence evidence (5 errors), credibility evidence (5 errors), 
and hearsay evidence (4 errors). This may indicate that admissibility errors depend more on the 
circumstances of a particular case than on recurring “problem areas” of evidence law, and that these 
errors are sometimes idiosyncratic and difficult for trial judges to prevent.

Misdirections — limbs 2 and 3 cases 
Over the past five years, there has been an unprecedented focus on jury directions in criminal trials by 
several law reform bodies in Australia. Chapter 7 discusses some of the key issues in the recent debate 
— the essence of the judicial task of directing the jury; that trial judges may feel compelled to give 
lengthy and complex directions in an attempt to “appeal-proof” their summing-up; and the challenge 
of ensuring that directions are succinct, simple, clear and comprehensible to jurors.

Importantly, this chapter seeks to provide much needed information about the frequency and types of 
misdirections to inform the ongoing debate. 

Frequency of misdirection cases
Chapter 7 reports that in 167 of 315 (53.0%) successful conviction appeal cases, the judge gave one 
or more misdirections (the misdirection cases). These 167 cases represent 7.2% of offenders convicted 
following a trial (who could theoretically have appealed) in an equivalent data period of 2001–2007. In 
124 of 167 (74.3%) misdirection cases, a misdirection(s) was the only basis, or in the case of multiple 
misdirections, only bases, for allowing the appeal. In the remaining 43 (25.7%) cases, in addition to 
misdirection(s), other ground(s) of appeal were allowed. 

There were multiple misdirections identified in some cases. Accordingly, although there were only 167 
cases where a misdirection was given or omitted, 219 misdirections were identified. In 131 (78.4%) 
misdirection cases only one misdirection was identified; in a further 28 (16.8%) cases, two misdirections 
were identified; while more than two misdirections were identified in the remaining 8 (4.8%) cases. 
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The most common offences for misdirection cases fell into ASOC division, sexual assault and related 
offences, which accounted for 56 of 167 (33.5%) misdirection cases. The next most common offences fell 
into ASOC divisions, illicit drug offences with 30 (18.0%) misdirection cases, closely followed by homicide 
and related offences, with 29 (17.4%) misdirection cases. ASOC division, deception and related offences, 
was over-represented: 75% (12 of 16) of these successful appeals had a misdirection(s). 

Rule 4 of the Criminal Appeal Rules 
For 64 of 219 (29.2%) misdirections, an objection was made to the direction or omission to direct at 
the trial. For 130 (59.4%) misdirections, no objection was made to the direction or omission to direct at 
the trial and leave was required under r 4 to argue the ground of appeal. For the remaining 25 (11.4%) 
misdirections, it was impossible to tell whether r 4 applied.  

Types of misdirections
The most common type of misdirection identified in the study related to judicial instructions to juries 
about the elements of an offence (33 misdirections). This type of misdirection was disproportionately 
made in cases involving deception and related offences (9 misdirections in 12 cases). Other common 
misdirections related to Longman (Longman v The Queen (1989) 168 CLR 79) warnings (27 misdirections 
of which 26 occurred in child sexual assault cases); failure to warn or give an adequate warning in relation 
to the potential unreliability of evidence pursuant to s 165 of the Evidence Act 1995 (23 misdirections); 
silence of the accused at or before trial, or silence of, or failure to call, a witness (20 misdirections); and 
complicity misdirections (14 misdirections). As was expected, of these 14 complicity misdirection cases, 
homicide and related offences (specifically murder cases) were disproportionately represented (11 of 14). 

Other categories of misdirections containing 10 or more cases (excluding a residual “miscellaneous” 
category) were: misdirections relating to the use which could be made of evidence of flight, or lies told, 
by the appellant (11 cases); misdirections relating to the onus and standard of proof (10 cases); and 
misdirections relating to the availability on the evidence of an alternative or lesser charge, or a failure 
to direct an acquittal (10 cases).

Misdirections by specific offence categories
Chapter 7 closes with an analysis of misdirections in several key offence categories (excluding sexual 
assault and related offences which are dealt with in Chapter 13). This analysis highlights the problem 
of complicity directions relating to co-offenders in homicide cases, and the complexity of directions 
on the elements of Commonwealth offences in deception cases. Giving directions on the elements 
of an offence was also a recurring problem in illicit drug cases, although not to the same extent as in 
deception cases. 

Other limb 2 cases
Chapter 8 examines the successful conviction appeals which involved wrong decisions on a question 
of law within the terms of limb 2 that were not admissibility errors or misdirections. These decisions are 
referred to as “other limb 2 errors”. 

There were only 7 other limb 2 cases of the 315 successful conviction appeal cases analysed. In 3 of 
these cases, an “other limb 2 error” was the only error found in the case. 

The appellant raised the issue (the subject of the error) at trial in 5 cases. In the remaining 2 cases, the 
issue was not raised at trial.
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Three types of “other limb 2 errors” were identified: a failure to properly apply statutory provisions in 
relation to fitness to be tried or special hearings; a failure to give adequate reasons for verdict; and a 
refusal to order separate trials.

Other limb 3 cases
Chapter 9 examines the conviction appeals where an act or omission resulted in a miscarriage of 
justice within the terms of limb 3 but which did not involve admissibility errors or misdirections. 

Frequency of other limb 3 cases
In 73 of 315 (23.2%) successful conviction appeal cases, other limb 3 acts or omissions arose. In 57 of 73 
(78.1%) other limb 3 cases, these other limb 3 acts or omissions were the only basis, or in the case of 
multiple other limb 3 acts or omissions, only bases, for allowing the appeal. In the remaining 16 (21.9%) 
cases, in addition to the other limb 3 acts or omissions, other ground(s) of appeal were allowed. 

In some cases, the court found multiple other limb 3 acts or omissions. Accordingly, although there were 
only 73 other limb 3 cases, 78 other limb 3 acts or omissions were identified. In 68 (93.2%) other limb 3 
cases, only one other limb 3 act or omission was identified. In the remaining 5 (6.8%) cases, two other 
limb 3 acts or omissions were identified. 

The most common ASOC division represented in the other limb 3 cases was sexual assault and related 
offences, which accounted for 23 of 73 (31.5%) other limb 3 cases. A large variation was observed in 
the proportion of successful conviction appeals that were allowed on the ground of an other limb 3 
act or omission. Of the six ASOC divisions with at least 10 successful conviction appeals, the highest 
proportion was 37.5% for robbery, extortion and related offences; and the lowest proportion was 6.3% 
for deception and related offences (range: 31.2 percentage points).

Avoidable or unavoidable acts or omissions
While r 4 of the Criminal Appeal Rules did not apply to the other limb 3 acts or omissions, the appellate 
judgments were analysed to determine whether the acts or omissions which resulted in a miscarriage 
of justice were “avoidable” or “unavoidable” by the judge. Forty-nine of 78 (62.8%) other limb 3 acts or 
omissions were unavoidable, while the remaining 29 (37.2%) were avoidable. This reflects the limited 
capacity of the judge to foresee or intervene in some situations where the prosecution or the defence 
had control of the issue and caused the problem.

Types of other limb 3 acts or omissions
In 16 other limb 3 cases, the appeal was allowed on the basis of the discovery of fresh evidence. 
In 14 other limb 3 cases, the Crown’s conduct of the trial resulted in a miscarriage of justice, including  
9 cases which involved comments made in the closing address and/or in cross-examination. In 13 other 
limb 3 cases (giving rise to 14 other limb 3 acts or omissions), the trial judge’s conduct of the trial 
resulted in a miscarriage of justice, including declining to discharge the jury; giving an unbalanced 
summing-up; and criticism of defence counsel. 

The remaining reasons for a miscarriage of justice being occasioned in these cases were a plea of guilty 
being successfully withdrawn on appeal in 10 other limb 3 cases; a procedural defect or irregularity in 
9 other limb 3 cases; juror irregularities in 8 other limb 3 cases; and the conduct of the defence counsel 
in 7 other limb 3 cases. 
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The discretion to enter a verdict of acquittal or to order a new trial 
Chapter 10 examines how an appellate court exercises its discretion to enter a verdict of acquittal or 
to order a new trial under ss 6(2) and 8(1) respectively of the Criminal Appeal Act. Issues of statutory 
interpretation regarding the power to order a new trial under s 8(1) are explored, including the expression 
“having regard to all the circumstances”. The discussion notes the apparent contradiction between 
the use by the Parliament of the term “miscarriage of justice” in s 8(1) and “substantial miscarriage of 
justice” in the proviso under s 6(1). 

The chapter then presents findings in respect of those cases in the study where limb 2 and/or limb 3, 
but not limb 1, of s 6(1) was (or were) established and a verdict of acquittal entered. For the purposes 
of the study, these cases are referred to as “limbs 2 and 3 acquittal cases”. Acquittal cases which 
engaged limb 1 are dealt with in Chapter 5.

Case outcome where limbs 2 and 3 established
There were 250 of 315 (79.4%) successful conviction appeal cases where only limb 2 and/or limb 3 was 
(or were) established. In the majority of these limbs 2 and 3 cases (196 of 250 or 78.4%), the appellate 
court ordered a new trial. This result accords with the law on the subject. However, in 45 of 250 (18.0%) 
limbs 2 and 3 cases, the appellate court ordered an acquittal. These 45 limbs 2 and 3 acquittal cases 
represented 14.3% of the 315 successful conviction appeals and 43.7% of the 103 conviction appeals 
that resulted in an acquittal (which includes the 58 limb 1 acquittal cases discussed in Chapter 5). 

Deception and related offences were over-represented with 8 of 13 (61.5%) such cases resulting in an 
acquittal. 

Reasons for ordering an acquittal
The reasons offered by the appellate court for ordering an acquittal are examined in the 45 limbs 2 and 
3 acquittal cases.

There was a single (although not the same) reason for ordering an acquittal in 26 (57.8%) limbs 2 and 3 
acquittal cases, while multiple reasons were given in 19 (42.2%) cases. The most frequent reasons given 
by the appellate court for ordering an acquittal rather than a retrial were evidentiary problems or problems 
with the strength of the Crown case (20 cases), the time already served by the appellant (20 cases) and 
delay (10 cases). However, the latter two reasons were generally not the only reason given.

Inquiries into conviction 
Chapter 11 analyses the 12 successful inquiries into conviction dealt with under former Pt 13A of the 
Crimes Act (see now Pt 7 of the Crimes (Appeal and Review) Act).

Of the 12 successful inquiries, the appellant had previously appealed against his or her conviction in 
11 cases. The principal offence was originally prosecuted summarily in 3 of 12 inquiry cases, while the 
principal offence was prosecuted on indictment in 9 cases. New South Wales offences accounted for 
8 of 12 inquiry cases, while the remaining 4 cases involved Commonwealth offences. 

Fresh evidence about police corruption or mishandling an investigation was a factor in 11 of 12 inquiry 
cases. As was expected, the outcome of the inquiry into conviction in the bulk of inquiry cases (10 of 12) was  
an acquittal, while a new trial was ordered in 2 cases. The reasons given for ordering an acquittal 
included the time already served of the sentence and the lack of evidence remaining once the discredited 
evidence was excluded. 
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Retrial results 
An order for a retrial by an appellate court does not necessarily mean that the trial will proceed. In 
practical terms, the decision to proceed is ultimately made by the New South Wales or Commonwealth 
Director of Public Prosecutions. 

Chapter 12 reports the retrial results for the 206 conviction appeal cases where the appellate court 
formally ordered a new trial. The results can be briefly described as follows:

•	 60	(29.1%)	cases	were	no-billed	by	the	prosecution	authorities	for	all offences

•	 some	or	all	of	the	charges	were	proceeded	with	in	144	(69.9%)	cases:	82	appellants	pleaded	not	
guilty and went to trial and 62 appellants pleaded guilty 

•	 75	(36.4%)	appellants	were	found	guilty	of	the	principal	offence;	38	(18.4%)	were	found	guilty	of	
a different or lesser offence; and 4 (1.9%) were found not guilty of the principal offence, but were 
found guilty of a lesser offence (either a statutory alternative or secondary offence)

•	 overall,	117	(56.8%)	appellants	were	reconvicted

•	 25	(12.1%)	appellants	were	acquitted	of	all	charges	at	a	retrial.	

An analysis of retrial results by ASOC division revealed that the no-bill rate was highest for cases 
involving sexual assault and related offences (43.1%); whereas appellants were more likely to be 
reconvicted for illicit drug offences (80.0%) or homicide and related offences (78.0%).

Comparisons are also made with retrials and no-bill rates in Victoria.

Sexual assault appeals 
Chapter 13 collects and expands on the findings relating to the sexual assault conviction appeals. 
These findings must be viewed against a background of significant under-reporting of sexual violence. 

Sexual assault conviction appeals were the most common appeal, comprising just over one-quarter 
of all conviction appeals: 251 of 937 (26.8%), and just under one-third of all successful conviction 
appeals: 108 of 333 (32.4%) for the study period. Overall, sexual assault appeals were one of the most 
successful: 108 of 251 (43.0%). 

In 149 of 251 (59.4%) sexual assault appeals, the principal offence involved a child victim. Of the 
108 successful sexual assault appeals, 75 (69.4%) involved a child victim. These child sexual assault 
appeals represented nearly one-quarter of all successful conviction appeals: 75 of 333 (22.5%).

The success rate for child sexual assault appeals was higher than for sexual assault appeals involving 
an adult victim. Whereas half of child sexual assault appeals were successful: 75 of 149 (50.3%), just 
under one-third of sexual assault appeals involving an adult victim were successful: 33 of 102 (32.4%). 
This difference was found to be statistically significant.

A verdict of acquittal was entered in 41 of 108 (38.0%) successful sexual assault appeals under s 6(2) of 
the Criminal Appeal Act; and a new trial was ordered in 65 (60.2%) cases under s 8(1). In the remaining 
2 (1.9%) cases, a verdict of guilt on a lesser charge was substituted under s 7(2).

Since the reasons for decision for four Court of Criminal Appeal judgments could not be obtained, 
the legal analysis which follows is based on only 104 of the 108 successful sexual assault appeals. 
While misdirections were the most prevalent source of error in successful sexual assault appeals, in 23 
(22.1%) cases, limb 1 was established; in 20 (19.2%) cases, the judge made one or more admissibility 
errors; and in 23 (22.1%) cases, an other limb 3 act or omission arose. 
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Misdirections
Chapter 13 discusses the ongoing debate about directions in sexual assault trials and examines the 
2006 legislative reforms which implemented the recommendations of the Criminal Justice Sexual 
Offence Taskforce. 

In 56 of 104 (53.8%) successful sexual assault appeals, the judge gave one or more misdirections. 
These 56 cases gave rise to 71 misdirections, of which 44 (62.0%) were not objected to at trial and 
leave was required under r 4 to argue the ground of appeal.

The 26 Longman misdirections were the most common misdirection in sexual assault appeals, 
occurring in 46.4% of sexual assault misdirection cases. Longman misdirections were most prevalent 
in the period 2001–2003, while in the period 2004–2007 there were only 4 Longman misdirections. 
This sudden decrease cannot be attributed to the legislative reforms referred to above, as these did 
not apply to the trials of the appellants in the study. However, given the decline in the frequency of 
Longman misdirections in the latter part of the study period and these legislative reforms, it appears 
unlikely that these will be a significant source of error in future. Other than Longman misdirections, 
although there were clusters of error, there were no major patterns identified.

Retrial results
The retrial results are reported for the 65 appellants who were subject to an order for a new trial in a 
sexual assault appeal. The most common result was that the charge(s) were no-billed (43.1%) by the 
prosecution authorities. A slightly smaller proportion (41.5%) were reconvicted (29.2% for the principal 
offence and 12.3% for a different or lesser offence); and 12.3% were acquitted of all charges at a retrial. 

More than half (58.1%) of the child sexual assault retrial cases were no-billed by the prosecution 
authorities for all offences. This is to be contrasted with 22.7% of sexual assault retrial cases committed 
against an adult. Alternatively, the reconviction rate in child sexual assault retrial cases (30.2%) was 
lower than sexual assault retrial cases involving an adult victim (63.6%). Both findings were found to 
be statistically significant.

Commonwealth appeals 
A judge presiding over a Commonwealth criminal trial faces unique challenges. Chapter 14 examines 
conviction appeals where the principal offence was a Commonwealth offence.

In the study period, Commonwealth conviction appeals constituted 12.9% of all conviction appeals: 
121 of 937. Of 121 Commonwealth conviction appeals, 32 (26.4%) were allowed, which is significantly 
lower than the success rate for New South Wales appeals (36.9%). The success rate of Commonwealth 
conviction appeals declined during the study period: from 31.8% in 2001 to 14.3% in 2007. This mirrors 
the declining success rate for New South Wales conviction appeals.

An acquittal was entered in 13 of 32 (40.6%) successful Commonwealth conviction appeals, and the 
court ordered a new trial in the remaining 19 (59.4%) cases. Acquittals were overwhelmingly entered 
for successful Commonwealth conviction appeals involving deception and related offences: 9 of 11 
(81.8%). New trials were overwhelmingly ordered for successful Commonwealth conviction appeals 
involving illicit drug offences: 17 of 20 (85.0%). 

Four of 32 successful Commonwealth conviction appeals were executive inquiries into conviction under 
former Pt 13A of the Crimes Act. These appeals were not included for the purposes of the legal analysis 
of the various limbs.
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In 20 of the remaining 28 (71.4%) successful Commonwealth conviction appeals, the judge gave one or 
more misdirection(s). Twenty-four misdirections were identified in these 20 cases. No objection was made 
to the direction or omission to direct at trial for 11 of 24 (45.8%) misdirection grounds. The most common 
misdirection in Commonwealth conviction appeals related to the elements of the Commonwealth offence 
(10 misdirections). The remaining 14 misdirections were spread across various misdirection categories.

Given the significant role of interlocutory appeals in pre-empting errors in lengthy and complex 
Commonwealth trials, these appeals are also analysed in this chapter. 

Conclusions
Chapter 15 highlights the key issues that emerged in the study and some of the important findings 
reported in each chapter. 

In the study period, a total of 447 grounds of appeal were allowed in the 315 successful conviction 
appeals cases. More than half (56.8%) of these grounds of appeal fell within limb 3, just over a quarter 
(28.6%) fell within limb 2, and 14.5% fell within limb 1. Misdirections accounted for almost half (49.0%) 
of the successful grounds of appeal.

Rule 4 results
When the misdirection and admissibility error grounds of appeal are combined (excluding the 25 grounds 
where it was impossible to tell whether r 4 applied), 121 of 272 (44.5%) were raised at trial and leave 
was not required under r 4 to argue these grounds on appeal. 

Trends
Chapter 15 also presents findings as to whether the trends identified in the study period have continued 
in the post-study period (1 January 2008 to 31 December 2010). 

During the study period, both the number of conviction appeals and the success rate of conviction 
appeals fell. The number of conviction appeals fell from 165 in 2001 to 103 in 2007 and the conviction 
appeal success rate fell from a high of 48.5% in 2001 to 24.3% in 2007. 

Although the number of conviction appeals has continued to fall in the post-study period (from 103 at 
the end of the study period to 80 in 2010), the conviction appeal success rate has steadily increased 
from 24.3% in 2007 to 32.5% in 2010. The decline in the number of conviction appeals may partly 
explain the increase in success rates in the post-study period. 

Overall, however, the trend line for the 10-year period 2001–2010 shows that the success rate of 
conviction appeals has declined.

During the study period the proportion of successful conviction appeal cases that resulted in an 
acquittal declined, while the proportion that resulted in an order for a new trial increased. However, this 
trend has reversed in the post-study period. One reason which may explain the increase in the acquittal 
rate in the post-study period is the relatively higher incidence of limb 1 acquittal cases in the post-study 
period (23.9%) compared to the study period (18.4%). 

Overall, however, the trend line for the 10-year period 2001–2010 shows that the acquittal rate for 
successful conviction appeals has declined.
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Outcomes in single ground of appeal cases
The data for successful appeals were refined to include only those cases where an appellant established 
a single ground of appeal. This permits an analysis of outcomes without the influence of multiple 
(successful) grounds of appeal. 

Around three-quarters of the successful appeals (233 of 315 or 74%) succeeded on a single ground.

Bearing in mind the small number of cases involved, there were several notable differences observed 
between specific grounds of appeal within limbs 2 and 3 cases:

•	 misdirections	relating	to	the	elements	of	the	offence	(33.3%),	Longman misdirections (35.0%) and 
fresh evidence (28.6%) all had relatively higher acquittal rates compared to other single grounds of 
appeal

•	 the	no-bill	rate	was	relatively	higher	for	Longman misdirections and withdrawal of guilty plea (both 
40.0%) 

•	 appeals	involving	misdirections	in	relation	to	silence	of	the	accused	or	a	witness	also	had	a	relatively	
high no-bill rate (35.7%).

These results can be contrasted to the complicity misdirection cases where none of the appellants were 
acquitted and none of the cases were no-billed; in all 8 of these cases the appellant was reconvicted. 


