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Executive summary
This study provides much needed information about conviction appeals for matters dealt with on 

indictment. It presents the fi ndings of an empirical and legal analysis of conviction appeals in New South 

Wales between 1 January 2001 and 31 December 2007 (the “study period”), reporting on the eventual 

outcomes of 206 cases in which the High Court or the Court of Criminal Appeal ordered retrials. The last 

of these retrial cases was fi nally determined in August 2009. It also examines whether the trends identifi ed 

in the study period have continued in the post-study period (1 January 2008 to 31 December 2010). 

The study:

• calculates conviction appeal success rates for matters dealt with on indictment in the study period; 

identifi es the principal offence in each appeal; separates appeals into categories of offences 

(divisions), using the Australian Standard Offence Classifi cation (ASOC); and measures appeals 

(allowed and dismissed) as a proportion of fi rst instance outcomes for an equivalent data period

• examines the legislative bases for conviction appeals in s 6(1) of the Criminal Appeal Act 1912 

• analyses the grounds of appeal (447) on which the conviction appeals (315) were allowed, including 

grounds based on: admissibility errors, misdirections, other wrong decisions of law, and acts or 

omissions which resulted in a miscarriage of justice (the “successful grounds of appeal”)

• separately analyses the successful inquiries into conviction (12) dealt with under former Pt 13A of 

the Crimes Act 1900 (see now Pt 7 of the Crimes (Appeal and Review) Act 2001)

• ascertains whether the successful grounds of appeal were avoidable or unavoidable, in the sense 

that there was something the trial judge could have done to remedy what occurred:

– for admissibility errors and misdirections, this involved a determination of whether leave 

was required under r 4 of the Criminal Appeal Rules to argue the successful evidentiary and 

misdirection grounds of appeal

– for those successful grounds of appeal to which r 4 did not apply, the appellate judgment was 

reviewed to ascertain whether the issue had been raised, or could have been raised, by the 

appellant at trial 

• examines the factors an appellate court takes into account in exercising its discretion to enter a 

verdict of acquittal or to order a new trial, and calculates the frequency with which acquittals and 

retrials were ordered in successful conviction appeals

• tracks the eventual outcomes of the cases in which the appellate court ordered retrials

• separately analyses successful sexual assault conviction appeals and successful conviction 

appeals for Commonwealth offences. 

Conviction appeals — frequency and success rates
Chapter 2 explores the dual and sometimes competing principles of the right to a fair trial and the 

fi nality of a jury verdict. It is recognised that the appellate system, by allowing a person to appeal 

against a conviction, acts as a fundamental safeguard to ensure that trials are conducted fairly. On 

the other hand, the principle of fi nality, and the legitimacy of jury verdicts, may be undermined by 

excessively high appeal success rates.

Success rates for appellants 
It is doubtful whether it is possible to identify what the “ideal” number of conviction appeals would be 

on a yearly basis, or indeed, to nominate the optimum success rate for those appeals. 
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The overall success rate for the study period was 35.5% (333 of 937 conviction appeals). Both the 

number of conviction appeals and the success rate of conviction appeals fell: the number of conviction 

appeals fell from 165 in 2001 to 103 in 2007; and the conviction appeal success rate fell from a high of 

48.5% in 2001 to 24.3% in 2007. Trends in the post-study period are examined in Chapter 15.

The frequency and success rate for each of the ASOC divisions with at least 10 successful conviction 

appeals were (in order of frequency):

• For sexual assault and related offences, 108 of 251 (43.0%) conviction appeals were allowed. 

These appeals comprised just over one-quarter of all conviction appeals: 251 of 937 (26.8%), and 

just under one-third of all successful conviction appeals: 108 of 333 (32.4%). 

• For illicit drug offences, 60 of 188 (31.9%) conviction appeals were allowed. These appeals 

comprised just over one-fi fth of all conviction appeals: 188 of 937 (20.1%), and just under one-fi fth 

of all successful conviction appeals: 60 of 333 (18.0%). 

• For homicide and related offences, 48 of 158 (30.4%) conviction appeals were allowed. These 

appeals comprised 16.9% of all conviction appeals: 158 of 937, and 14.4% of all successful 

conviction appeals: 48 of 333. 

• For robbery, extortion and related offences, 36 of 101 (35.6%) conviction appeals were allowed. These 

appeals comprised 10.8% of all conviction appeals: 101 of 937, and 10.8% of all successful conviction 

appeals: 36 of 333. 

• For acts intended to cause injury, 27 of 79 (34.2%) conviction appeals were allowed. These appeals 

comprised 8.4% of all conviction appeals: 79 of 937, and 8.1% of all successful conviction appeals: 

27 of 333. 

• For deception and related offences, 17 of 50 (34.0%) conviction appeals were allowed. These 

appeals comprised 5.3% of all conviction appeals: 50 of 937 and 5.1% of all successful conviction 

appeals: 17 of 333. 

The New South Wales results are compared to appeal data published in Victoria and Queensland.

New trial or acquittal
The appellate court ordered a new trial in 206 of 333 (61.9%) successful conviction appeals, and 

entered acquittals in 115 of 333 (34.5%) successful conviction appeals. In a small number of cases, 

the appellate court substituted the verdict with a less serious offence: 7 of 333 (2.1%), or set aside 

the verdict without ordering either an acquittal or a new trial: 5 of 333 (1.5%). Trends in the post-study 

period are examined in Chapter 15.

Appeals measured against fi rst instance cases
Given that appeal fi gures are best understood in the context of the whole of the criminal justice system, 

the study measures the number of conviction appeals in the study period against the number of fi rst 

instance cases in an equivalent data period. Conviction appeals represented a small proportion (4.7%) 

of all proven cases, and the successful conviction appeals an even smaller proportion (1.6%). However, 

conviction appeals (unsuccessful and successful) comprised 37.9% of trial cases that resulted in a 

conviction, and the successful conviction appeals comprised 13.4% of trial cases that resulted in a 

conviction. Taking account of the limitations of the data discussed in this chapter, the authors conclude 

that about one in three people convicted following a trial appeal against their conviction, and around 

13% are successful.
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The legislative basis of conviction appeals in NSW
A person convicted on indictment may appeal against their conviction by right, or with leave, pursuant 

to s 5 of the Criminal Appeal Act. Chapter 3 examines the three conceptual bases, or limbs, upon 

which the court shall allow an appeal under s 6(1) (with the exception of Victoria, this common form of 

conviction appeal provision is in force in all Australian jurisdictions): 

• fi rst, if the court is of the opinion that “the verdict of the jury should be set aside on the ground that 

it is unreasonable, or cannot be supported, having regard to the evidence” (limb 1)

• second, that “the judgment of the court of trial should be set aside on the ground of the wrong 

decision of any question of law” (limb 2)

• third, that “on any other ground whatsoever there was a miscarriage of justice” (limb 3).

Section 6 further provides that, notwithstanding that the appeal might be decided in favour of the 

appellant, the court may dismiss the appeal “if it considers that no substantial miscarriage of justice has 

actually occurred” (the proviso).

This chapter explains the demarcation and overlap between the limbs in s 6(1) with reference to High 

Court authority. There remains uncertainty about the meaning of the phrase, “wrong decision of any 

question of law” and when limb 2 can be engaged by an appellant. At the heart of the debate is whether 

defence counsel need to make an objection or application for re-direction at trial before limb 2 is 

enlivened (in an appeal). The debate about limb 2 is not mere pedantry — it has real consequences in 

an appeal. If an appellant establishes limb 2, the onus shifts to the Crown to show that no substantial 

miscarriage has occurred under the proviso.

This chapter also examines the interaction between each limb in s 6(1) and the proviso; the new 

construction given to the proviso by the High Court in Weiss v The Queen (2005) 224 CLR 300; and the 

common law notions of fundamental or radical error at trial which sit alongside s 6(1). 

The discussion then turns to r 4 of the Criminal Appeal Rules. In essence, r 4 provides that appellants 

who raise admissibility errors and misdirections for the fi rst time on appeal can only do so with leave 

of the court. The history of r 4, its policy objectives, and its application by the Court of Criminal Appeal 

are explored. This chapter closes with a discussion of future issues with reference to the enactment of 

a new appeal provision in Victoria designed specifi cally to overcome the holding in Weiss.

Research method — legal analysis
Chapter 4 sets out the research methodology used to classify and analyse 327 successful conviction 

appeals (comprising 315 conviction appeals and 12 inquiries into conviction) in the study period. Initially 

there were 333 successful conviction appeals. This was reduced to 327 cases for the purposes of legal 

analysis due to lack of, or access to, a published statement of reasons. 

The successful grounds of appeal in the 315 appeals were initially classifi ed according to the limbs 

of s 6(1). Limb 1 cases were easy to identify and are discussed in Chapter 5. However, the task of 

determining whether a ground of appeal fell within limb 2 or limb 3 of s 6(1) proved more diffi cult 

because of the uncertainty surrounding limb 2 referred to above. The diffi culty was exacerbated by 

the fact that appellants are not required to frame their grounds of appeal with explicit reference to the 

terms of limb 2 or limb 3. 
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The successful grounds of appeal which were identifi ed as engaging either limb 2 or limb 3 were 

grouped into the following categories:

• errors in the admission or rejection of evidence — see Chapter 6, “Limbs 2 and 3 cases: admission 

or rejection of evidence” 

• errors in directing the jury or in failing to direct the jury (or in the rare instance, directing or failing to 

direct himself or herself in a judge-alone trial) — see Chapter 7, “Limbs 2 and 3 cases: misdirections”

• other wrong decisions on a question of law — see Chapter 8, “Other limb 2 cases” 

• residual category of acts or omissions (which may amount to errors or irregularities, but this will not 

always be the case) in a trial which resulted in a “miscarriage of justice” within the terms of limb 3 — 

see Chapter 9, “Other limb 3 cases”.

Given that sexual assault and related offences was by far the most common ASOC division in successful 

conviction appeals (32.4%), it is expected that these would be the most prevalent in each of the above 

categories.

In order to ascertain patterns of error, the successful grounds of appeal have been further analysed 

according to well-known types of evidence, misdirection, or acts or omissions which resulted in a 

miscarriage of justice. Appendix A provides the broader context for the grounds of appeal identifi ed. It 

lists the successful appeals and the bases upon which these were allowed.

Verdict cases — limb 1
Under limb 1, the verdict of the jury is set aside on the basis that it is unreasonable, or cannot be supported, 

having regard to the evidence. Chapter 5 reviews the law in relation to limb 1 with reference to recent 

appellate court authority. In determining an appeal pursuant to limb 1, the test set out in M v The Queen 

(1994) 181 CLR 487 at 493 applies. It is a question of fact. 

Limb 1 was established in 65 of 315 (20.6%) successful conviction appeal cases. The most common ASOC 

division for this type of appeal was sexual assault and related offences, accounting for 23 of 65 (35.4%) 

cases. An acquittal was the outcome in the overwhelming majority of limb 1 cases, accounting for 58 of 65 

(89.2%) cases. 

Within the two recognised bases for setting aside the verdict, most cases fell into the “not supported by 

the evidence” category: 43 of 65 (66.2%). The other basis for categorising the limb 1 cases was to identify 

where the basis of the unreasonableness of the verdict was the inconsistency between the verdicts 

returned by the jury. Twenty-two (33.8%) inconsistent verdict cases were identifi ed. In 8 of 58 (13.8%) 

limb 1 acquittal cases, the judgment expressly records that the appellant made an application for a 

directed verdict of acquittal which was refused by the trial judge.

Admission or rejection of evidence — limbs 2 and 3 cases
Chapter 6 examines the successful conviction appeal cases in the study period where errors have been 

found in the admission or rejection of evidence at trial.

Frequency of admissibility cases
This chapter reports that in only 59 of 315 (18.7%) successful conviction appeal cases, the judge 

made one or more admissibility errors. In 30 of 59 (50.8%) admissibility cases, an admissibility error 

was the only basis, or in the case of multiple admissibility errors, only bases, for allowing the appeal. In 

the remaining 29 (49.2%) cases, in addition to an admissibility error(s), other ground(s) of appeal were 

allowed. 
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Although there were only 59 admissibility cases where the judge made an admissibility error, a total of 

78 admissibility errors was identifi ed. In 43 (72.9%) admissibility cases, only one error was identifi ed; in 

a further 14 (23.7%) cases, two errors were identifi ed; while more than two errors were identifi ed in the 

remaining 2 (3.4%) cases. 

The most common offences for admissibility cases fell into ASOC division, sexual assault and related 

offences, which accounted for 20 of 59 (33.9%) admissibility cases. This may, at least partly, refl ect the 

evidentiary challenges faced in many sexual assault trials, such as those relating to the admissibility of 

complaint, tendency or context evidence; issues of credibility; and opinion evidence.

Rule 4 of the Criminal Appeal Rules
For 57 of 78 (73.1%) admissibility errors, an admissibility ruling was sought or an objection was taken 

to the admission or rejection of evidence at trial. For the remaining 21 (26.9%) admissibility errors, no 

admissibility ruling was sought or no objection was taken at the trial and leave was required under r 4 

to argue the ground of appeal. These fi gures suggest that appellants frequently challenged evidentiary 

rulings at trial. 

Types of admissibility errors
The two most common types of admissibility errors were prejudicial evidence (17 errors) and miscellaneous 

evidence (15 errors). The remaining 46 errors identifi ed were widely distributed across various categories, 

including: character evidence (8 errors), context evidence (6 errors), opinion evidence (6 errors), identifi cation 

evidence (6 errors), tendency and coincidence evidence (5 errors), credibility evidence (5 errors), 

and hearsay evidence (4 errors). This may indicate that admissibility errors depend more on the 

circumstances of a particular case than on recurring “problem areas” of evidence law, and that these 

errors are sometimes idiosyncratic and diffi cult for trial judges to prevent.

Misdirections — limbs 2 and 3 cases 
Over the past fi ve years, there has been an unprecedented focus on jury directions in criminal trials by 

several law reform bodies in Australia. Chapter 7 discusses some of the key issues in the recent debate 

— the essence of the judicial task of directing the jury; that trial judges may feel compelled to give 

lengthy and complex directions in an attempt to “appeal-proof” their summing-up; and the challenge 

of ensuring that directions are succinct, simple, clear and comprehensible to jurors.

Importantly, this chapter seeks to provide much needed information about the frequency and types of 

misdirections to inform the ongoing debate. 

Frequency of misdirection cases
Chapter 7 reports that in 167 of 315 (53.0%) successful conviction appeal cases, the judge gave one 

or more misdirections (the misdirection cases). These 167 cases represent 7.2% of offenders convicted 

following a trial (who could theoretically have appealed) in an equivalent data period of 2001–2007. In 

124 of 167 (74.3%) misdirection cases, a misdirection(s) was the only basis, or in the case of multiple 

misdirections, only bases, for allowing the appeal. In the remaining 43 (25.7%) cases, in addition to 

misdirection(s), other ground(s) of appeal were allowed. 

There were multiple misdirections identifi ed in some cases. Accordingly, although there were only 167 

cases where a misdirection was given or omitted, 219 misdirections were identifi ed. In 131 (78.4%) 

misdirection cases only one misdirection was identifi ed; in a further 28 (16.8%) cases, two misdirections 

were identifi ed; while more than two misdirections were identifi ed in the remaining 8 (4.8%) cases. 
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The most common offences for misdirection cases fell into ASOC division, sexual assault and related 

offences, which accounted for 56 of 167 (33.5%) misdirection cases. The next most common offences fell 

into ASOC divisions, illicit drug offences with 30 (18.0%) misdirection cases, closely followed by homicide 

and related offences, with 29 (17.4%) misdirection cases. ASOC division, deception and related offences, 

was over-represented: 75% (12 of 16) of these successful appeals had a misdirection(s). 

Rule 4 of the Criminal Appeal Rules 
For 64 of 219 (29.2%) misdirections, an objection was made to the direction or omission to direct at 

the trial. For 130 (59.4%) misdirections, no objection was made to the direction or omission to direct at 

the trial and leave was required under r 4 to argue the ground of appeal. For the remaining 25 (11.4%) 

misdirections, it was impossible to tell whether r 4 applied.  

Types of misdirections
The most common type of misdirection identifi ed in the study related to judicial instructions to juries 

about the elements of an offence (33 misdirections). This type of misdirection was disproportionately 

made in cases involving deception and related offences (9 misdirections in 12 cases). Other common 

misdirections related to Longman (Longman v The Queen (1989) 168 CLR 79) warnings (27 misdirections 

of which 26 occurred in child sexual assault cases); failure to warn or give an adequate warning in relation 

to the potential unreliability of evidence pursuant to s 165 of the Evidence Act 1995 (23 misdirections); 

silence of the accused at or before trial, or silence of, or failure to call, a witness (20 misdirections); and 

complicity misdirections (14 misdirections). As was expected, of these 14 complicity misdirection cases, 

homicide and related offences (specifi cally murder cases) were disproportionately represented (11 of 14). 

Other categories of misdirections containing 10 or more cases (excluding a residual “miscellaneous” 

category) were: misdirections relating to the use which could be made of evidence of fl ight, or lies told, 

by the appellant (11 cases); misdirections relating to the onus and standard of proof (10 cases); and 

misdirections relating to the availability on the evidence of an alternative or lesser charge, or a failure 

to direct an acquittal (10 cases).

Misdirections by specifi c offence categories
Chapter 7 closes with an analysis of misdirections in several key offence categories (excluding sexual 

assault and related offences which are dealt with in Chapter 13). This analysis highlights the problem 

of complicity directions relating to co-offenders in homicide cases, and the complexity of directions 

on the elements of Commonwealth offences in deception cases. Giving directions on the elements 

of an offence was also a recurring problem in illicit drug cases, although not to the same extent as in 

deception cases. 

Other limb 2 cases
Chapter 8 examines the successful conviction appeals which involved wrong decisions on a question 

of law within the terms of limb 2 that were not admissibility errors or misdirections. These decisions are 

referred to as “other limb 2 errors”. 

There were only 7 other limb 2 cases of the 315 successful conviction appeal cases analysed. In 3 of 

these cases, an “other limb 2 error” was the only error found in the case. 

The appellant raised the issue (the subject of the error) at trial in 5 cases. In the remaining 2 cases, the 

issue was not raised at trial.
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Three types of “other limb 2 errors” were identifi ed: a failure to properly apply statutory provisions in 

relation to fi tness to be tried or special hearings; a failure to give adequate reasons for verdict; and a 

refusal to order separate trials.

Other limb 3 cases
Chapter 9 examines the conviction appeals where an act or omission resulted in a miscarriage of 

justice within the terms of limb 3 but which did not involve admissibility errors or misdirections. 

Frequency of other limb 3 cases
In 73 of 315 (23.2%) successful conviction appeal cases, other limb 3 acts or omissions arose. In 57 of 73 

(78.1%) other limb 3 cases, these other limb 3 acts or omissions were the only basis, or in the case of 

multiple other limb 3 acts or omissions, only bases, for allowing the appeal. In the remaining 16 (21.9%) 

cases, in addition to the other limb 3 acts or omissions, other ground(s) of appeal were allowed. 

In some cases, the court found multiple other limb 3 acts or omissions. Accordingly, although there were 

only 73 other limb 3 cases, 78 other limb 3 acts or omissions were identifi ed. In 68 (93.2%) other limb 3 

cases, only one other limb 3 act or omission was identifi ed. In the remaining 5 (6.8%) cases, two other 

limb 3 acts or omissions were identifi ed. 

The most common ASOC division represented in the other limb 3 cases was sexual assault and related 

offences, which accounted for 23 of 73 (31.5%) other limb 3 cases. A large variation was observed in 

the proportion of successful conviction appeals that were allowed on the ground of an other limb 3 

act or omission. Of the six ASOC divisions with at least 10 successful conviction appeals, the highest 

proportion was 37.5% for robbery, extortion and related offences; and the lowest proportion was 6.3% 

for deception and related offences (range: 31.2 percentage points).

Avoidable or unavoidable acts or omissions
While r 4 of the Criminal Appeal Rules did not apply to the other limb 3 acts or omissions, the appellate 

judgments were analysed to determine whether the acts or omissions which resulted in a miscarriage 

of justice were “avoidable” or “unavoidable” by the judge. Forty-nine of 78 (62.8%) other limb 3 acts or 

omissions were unavoidable, while the remaining 29 (37.2%) were avoidable. This refl ects the limited 

capacity of the judge to foresee or intervene in some situations where the prosecution or the defence 

had control of the issue and caused the problem.

Types of other limb 3 acts or omissions
In 16 other limb 3 cases, the appeal was allowed on the basis of the discovery of fresh evidence. 

In 14 other limb 3 cases, the Crown’s conduct of the trial resulted in a miscarriage of justice, including 

9 cases which involved comments made in the closing address and/or in cross-examination. In 13 other 

limb 3 cases (giving rise to 14 other limb 3 acts or omissions), the trial judge’s conduct of the trial 

resulted in a miscarriage of justice, including declining to discharge the jury; giving an unbalanced 

summing-up; and criticism of defence counsel. 

The remaining reasons for a miscarriage of justice being occasioned in these cases were a plea of guilty 

being successfully withdrawn on appeal in 10 other limb 3 cases; a procedural defect or irregularity in 

9 other limb 3 cases; juror irregularities in 8 other limb 3 cases; and the conduct of the defence counsel 

in 7 other limb 3 cases. 
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The discretion to enter a verdict of acquittal or to order a new trial 
Chapter 10 examines how an appellate court exercises its discretion to enter a verdict of acquittal or 

to order a new trial under ss 6(2) and 8(1) respectively of the Criminal Appeal Act. Issues of statutory 

interpretation regarding the power to order a new trial under s 8(1) are explored, including the expression 

“having regard to all the circumstances”. The discussion notes the apparent contradiction between 

the use by the Parliament of the term “miscarriage of justice” in s 8(1) and “substantial miscarriage of 

justice” in the proviso under s 6(1). 

The chapter then presents fi ndings in respect of those cases in the study where limb 2 and/or limb 3, 

but not limb 1, of s 6(1) was (or were) established and a verdict of acquittal entered. For the purposes 

of the study, these cases are referred to as “limbs 2 and 3 acquittal cases”. Acquittal cases which 

engaged limb 1 are dealt with in Chapter 5.

Case outcome where limbs 2 and 3 established
There were 250 of 315 (79.4%) successful conviction appeal cases where only limb 2 and/or limb 3 was 

(or were) established. In the majority of these limbs 2 and 3 cases (196 of 250 or 78.4%), the appellate 

court ordered a new trial. This result accords with the law on the subject. However, in 45 of 250 (18.0%) 

limbs 2 and 3 cases, the appellate court ordered an acquittal. These 45 limbs 2 and 3 acquittal cases 

represented 14.3% of the 315 successful conviction appeals and 43.7% of the 103 conviction appeals 

that resulted in an acquittal (which includes the 58 limb 1 acquittal cases discussed in Chapter 5). 

Deception and related offences were over-represented with 8 of 13 (61.5%) such cases resulting in an 

acquittal. 

Reasons for ordering an acquittal
The reasons offered by the appellate court for ordering an acquittal are examined in the 45 limbs 2 and 

3 acquittal cases.

There was a single (although not the same) reason for ordering an acquittal in 26 (57.8%) limbs 2 and 3 

acquittal cases, while multiple reasons were given in 19 (42.2%) cases. The most frequent reasons given 

by the appellate court for ordering an acquittal rather than a retrial were evidentiary problems or problems 

with the strength of the Crown case (20 cases), the time already served by the appellant (20 cases) and 

delay (10 cases). However, the latter two reasons were generally not the only reason given.

Inquiries into conviction 
Chapter 11 analyses the 12 successful inquiries into conviction dealt with under former Pt 13A of the 

Crimes Act (see now Pt 7 of the Crimes (Appeal and Review) Act).

Of the 12 successful inquiries, the appellant had previously appealed against his or her conviction in 

11 cases. The principal offence was originally prosecuted summarily in 3 of 12 inquiry cases, while the 

principal offence was prosecuted on indictment in 9 cases. New South Wales offences accounted for 

8 of 12 inquiry cases, while the remaining 4 cases involved Commonwealth offences. 

Fresh evidence about police corruption or mishandling an investigation was a factor in 11 of 12 inquiry 

cases. As was expected, the outcome of the inquiry into conviction in the bulk of inquiry cases (10 of 12) was 

an acquittal, while a new trial was ordered in 2 cases. The reasons given for ordering an acquittal 

included the time already served of the sentence and the lack of evidence remaining once the discredited 

evidence was excluded. 
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Retrial results 
An order for a retrial by an appellate court does not necessarily mean that the trial will proceed. In 

practical terms, the decision to proceed is ultimately made by the New South Wales or Commonwealth 

Director of Public Prosecutions. 

Chapter 12 reports the retrial results for the 206 conviction appeal cases where the appellate court 

formally ordered a new trial. The results can be briefl y described as follows:

• 60 (29.1%) cases were no-billed by the prosecution authorities for all offences

• some or all of the charges were proceeded with in 144 (69.9%) cases: 82 appellants pleaded not 

guilty and went to trial and 62 appellants pleaded guilty 

• 75 (36.4%) appellants were found guilty of the principal offence; 38 (18.4%) were found guilty of 

a different or lesser offence; and 4 (1.9%) were found not guilty of the principal offence, but were 

found guilty of a lesser offence (either a statutory alternative or secondary offence)

• overall, 117 (56.8%) appellants were reconvicted

• 25 (12.1%) appellants were acquitted of all charges at a retrial. 

An analysis of retrial results by ASOC division revealed that the no-bill rate was highest for cases 

involving sexual assault and related offences (43.1%); whereas appellants were more likely to be 

reconvicted for illicit drug offences (80.0%) or homicide and related offences (78.0%).

Comparisons are also made with retrials and no-bill rates in Victoria.

Sexual assault appeals 
Chapter 13 collects and expands on the fi ndings relating to the sexual assault conviction appeals. 

These fi ndings must be viewed against a background of signifi cant under-reporting of sexual violence. 

Sexual assault conviction appeals were the most common appeal, comprising just over one-quarter 

of all conviction appeals: 251 of 937 (26.8%), and just under one-third of all successful conviction 

appeals: 108 of 333 (32.4%) for the study period. Overall, sexual assault appeals were one of the most 

successful: 108 of 251 (43.0%). 

In 149 of 251 (59.4%) sexual assault appeals, the principal offence involved a child victim. Of the 

108 successful sexual assault appeals, 75 (69.4%) involved a child victim. These child sexual assault 

appeals represented nearly one-quarter of all successful conviction appeals: 75 of 333 (22.5%).

The success rate for child sexual assault appeals was higher than for sexual assault appeals involving 

an adult victim. Whereas half of child sexual assault appeals were successful: 75 of 149 (50.3%), just 

under one-third of sexual assault appeals involving an adult victim were successful: 33 of 102 (32.4%). 

This difference was found to be statistically signifi cant.

A verdict of acquittal was entered in 41 of 108 (38.0%) successful sexual assault appeals under s 6(2) of 

the Criminal Appeal Act; and a new trial was ordered in 65 (60.2%) cases under s 8(1). In the remaining 

2 (1.9%) cases, a verdict of guilt on a lesser charge was substituted under s 7(2).

Since the reasons for decision for four Court of Criminal Appeal judgments could not be obtained, 

the legal analysis which follows is based on only 104 of the 108 successful sexual assault appeals. 

While misdirections were the most prevalent source of error in successful sexual assault appeals, in 23 

(22.1%) cases, limb 1 was established; in 20 (19.2%) cases, the judge made one or more admissibility 

errors; and in 23 (22.1%) cases, an other limb 3 act or omission arose. 
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Misdirections
Chapter 13 discusses the ongoing debate about directions in sexual assault trials and examines the 

2006 legislative reforms which implemented the recommendations of the Criminal Justice Sexual 

Offence Taskforce. 

In 56 of 104 (53.8%) successful sexual assault appeals, the judge gave one or more misdirections. 

These 56 cases gave rise to 71 misdirections, of which 44 (62.0%) were not objected to at trial and 

leave was required under r 4 to argue the ground of appeal.

The 26 Longman misdirections were the most common misdirection in sexual assault appeals, 

occurring in 46.4% of sexual assault misdirection cases. Longman misdirections were most prevalent 

in the period 2001–2003, while in the period 2004–2007 there were only 4 Longman misdirections. 

This sudden decrease cannot be attributed to the legislative reforms referred to above, as these did 

not apply to the trials of the appellants in the study. However, given the decline in the frequency of 

Longman misdirections in the latter part of the study period and these legislative reforms, it appears 

unlikely that these will be a signifi cant source of error in future. Other than Longman misdirections, 

although there were clusters of error, there were no major patterns identifi ed.

Retrial results
The retrial results are reported for the 65 appellants who were subject to an order for a new trial in a 

sexual assault appeal. The most common result was that the charge(s) were no-billed (43.1%) by the 

prosecution authorities. A slightly smaller proportion (41.5%) were reconvicted (29.2% for the principal 

offence and 12.3% for a different or lesser offence); and 12.3% were acquitted of all charges at a retrial. 

More than half (58.1%) of the child sexual assault retrial cases were no-billed by the prosecution 

authorities for all offences. This is to be contrasted with 22.7% of sexual assault retrial cases committed 

against an adult. Alternatively, the reconviction rate in child sexual assault retrial cases (30.2%) was 

lower than sexual assault retrial cases involving an adult victim (63.6%). Both fi ndings were found to 

be statistically signifi cant.

Commonwealth appeals 
A judge presiding over a Commonwealth criminal trial faces unique challenges. Chapter 14 examines 

conviction appeals where the principal offence was a Commonwealth offence.

In the study period, Commonwealth conviction appeals constituted 12.9% of all conviction appeals: 

121 of 937. Of 121 Commonwealth conviction appeals, 32 (26.4%) were allowed, which is signifi cantly 

lower than the success rate for New South Wales appeals (36.9%). The success rate of Commonwealth 

conviction appeals declined during the study period: from 31.8% in 2001 to 14.3% in 2007. This mirrors 

the declining success rate for New South Wales conviction appeals.

An acquittal was entered in 13 of 32 (40.6%) successful Commonwealth conviction appeals, and the 

court ordered a new trial in the remaining 19 (59.4%) cases. Acquittals were overwhelmingly entered 

for successful Commonwealth conviction appeals involving deception and related offences: 9 of 11 

(81.8%). New trials were overwhelmingly ordered for successful Commonwealth conviction appeals 

involving illicit drug offences: 17 of 20 (85.0%). 

Four of 32 successful Commonwealth conviction appeals were executive inquiries into conviction under 

former Pt 13A of the Crimes Act. These appeals were not included for the purposes of the legal analysis 

of the various limbs.
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In 20 of the remaining 28 (71.4%) successful Commonwealth conviction appeals, the judge gave one or 

more misdirection(s). Twenty-four misdirections were identifi ed in these 20 cases. No objection was made 

to the direction or omission to direct at trial for 11 of 24 (45.8%) misdirection grounds. The most common 

misdirection in Commonwealth conviction appeals related to the elements of the Commonwealth offence 

(10 misdirections). The remaining 14 misdirections were spread across various misdirection categories.

Given the signifi cant role of interlocutory appeals in pre-empting errors in lengthy and complex 

Commonwealth trials, these appeals are also analysed in this chapter. 

Conclusions
Chapter 15 highlights the key issues that emerged in the study and some of the important fi ndings 

reported in each chapter. 

In the study period, a total of 447 grounds of appeal were allowed in the 315 successful conviction 

appeals cases. More than half (56.8%) of these grounds of appeal fell within limb 3, just over a quarter 

(28.6%) fell within limb 2, and 14.5% fell within limb 1. Misdirections accounted for almost half (49.0%) 

of the successful grounds of appeal.

Rule 4 results
When the misdirection and admissibility error grounds of appeal are combined (excluding the 25 grounds 

where it was impossible to tell whether r 4 applied), 121 of 272 (44.5%) were raised at trial and leave 

was not required under r 4 to argue these grounds on appeal. 

Trends
Chapter 15 also presents fi ndings as to whether the trends identifi ed in the study period have continued 

in the post-study period (1 January 2008 to 31 December 2010). 

During the study period, both the number of conviction appeals and the success rate of conviction 

appeals fell. The number of conviction appeals fell from 165 in 2001 to 103 in 2007 and the conviction 

appeal success rate fell from a high of 48.5% in 2001 to 24.3% in 2007. 

Although the number of conviction appeals has continued to fall in the post-study period (from 103 at 

the end of the study period to 80 in 2010), the conviction appeal success rate has steadily increased 

from 24.3% in 2007 to 32.5% in 2010. The decline in the number of conviction appeals may partly 

explain the increase in success rates in the post-study period. 

Overall, however, the trend line for the 10-year period 2001–2010 shows that the success rate of 

conviction appeals has declined.

During the study period the proportion of successful conviction appeal cases that resulted in an 

acquittal declined, while the proportion that resulted in an order for a new trial increased. However, this 

trend has reversed in the post-study period. One reason which may explain the increase in the acquittal 

rate in the post-study period is the relatively higher incidence of limb 1 acquittal cases in the post-study 

period (23.9%) compared to the study period (18.4%). 

Overall, however, the trend line for the 10-year period 2001–2010 shows that the acquittal rate for 

successful conviction appeals has declined.
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Outcomes in single ground of appeal cases
The data for successful appeals were refi ned to include only those cases where an appellant established 

a single ground of appeal. This permits an analysis of outcomes without the infl uence of multiple 

(successful) grounds of appeal. 

Around three-quarters of the successful appeals (233 of 315 or 74%) succeeded on a single ground.

Bearing in mind the small number of cases involved, there were several notable differences observed 

between specifi c grounds of appeal within limbs 2 and 3 cases:

• misdirections relating to the elements of the offence (33.3%), Longman misdirections (35.0%) and 

fresh evidence (28.6%) all had relatively higher acquittal rates compared to other single grounds of 

appeal

• the no-bill rate was relatively higher for Longman misdirections and withdrawal of guilty plea (both 

40.0%) 

• appeals involving misdirections in relation to silence of the accused or a witness also had a relatively 

high no-bill rate (35.7%).

These results can be contrasted to the complicity misdirection cases where none of the appellants were 

acquitted and none of the cases were no-billed; in all 8 of these cases the appellant was reconvicted. 
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This study provides an empirical and legal analysis of conviction appeals for matters dealt with on 

indictment in New South Wales for the period between 1 January 2001 and 31 December 2007 (the 

“study period”), reporting on both success rates of conviction appeals and the predominant legal reasons 

why these appeals were allowed. The study is longitudinal, reporting on the eventual results of successful 

conviction appeals where a retrial was ordered.1 The study also examines conviction appeal success 

rates in the period between 1 January 2008 and 31 December 2010 for the purpose of ascertaining 

whether the trends identifi ed during the study period have continued.

An evidence-based approach has been adopted for the purposes of analysis.2 Past studies have 

typically reported information about conviction appeals in very general terms,3 without reference to the 

legal bases for allowing appeals and the reasons why acquittals or retrials were ordered. By reporting 

in general terms, these studies do not allow for the identifi cation of potentially problematic areas or 

legal reform priorities. In other studies, the analysis has focused on only a small collection of appeals 

relevant to a particular issue.4 These approaches, while helpful, are incomplete and present only part 

of the appeal picture. 

Chapter 1 

Introduction

1 The last case was determined on 14 August 2009.

2 HTO Davies and SM Nutley, “Evidence-based policy and practice: moving from rhetoric to reality”, paper presented at the 

Third International Inter-disciplinary Evidence-Based Policies and Indicator Systems Conference, July 2001, Durham, UK; 

see also <www.dpc.nsw.gov.au/public_employment/education_and_training/work_based_projects/content/evidence_

based_policy_from_rhetoric_to_reality>, accessed 25 May 2011.

3 Recently the Law Reform Commissions of Queensland (Queensland Law Reform Commission, A Review of Jury 

Directions, Report No 66, Vol 1, December 2009, pp 105–112) and Victoria (Victorian Law Reform Commission (VLRC), 

Jury Directions, Final Report 17, July 2009, App B) presented general pictures of success rates in each of those States’ 

appellate systems using annual reports of the Supreme Court. The VLRC acknowledged in Jury Directions, Consultation 

Paper 6, September 2008, p 11, n 2, that resource and time constraints meant that they were not able to report “fi gures 

on exactly how many of the retrials were ordered on the basis of particular errors in directions”. The NSW Law Reform 

Commission in Jury Directions, Consultation Paper 4, December 2008 at [1.36], n 60, acknowledged the importance of 

assessing the system of appeals by the use of empiricism, referring to this study. The Judicial Commission of NSW has 

previously examined the number and success rate of appeals generally. See J Hickey, “An overview of sentence and 

conviction appeals in the NSW Court of Criminal Appeal”, Sentencing Trends, No 16, Judicial Commission of NSW, 1998; 

and L Barnes and P Poletti “Conviction and sentence appeals in New South Wales Court of Criminal Appeal 1996–2000”, 

Sentencing Trends, No 22, Judicial Commission of NSW, 2002.

4 Two examples of issue-focused research are D Boniface, “The common sense of jurors vs the wisdom of the law: judicial 

directions and warnings in sexual assault trials” (2005) 28(1) UNSWLJ 261; and C Corns, “The discretion of a court of 

appeal to order a new trial or a verdict of acquittal” (2006) 30 Crim LJ 343.
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1.1  Aims of the study
The study provides both a “macro” and “micro” picture of the appeal system. 

The aim of Chapter 2 is to present an overall picture of conviction appeals in New South Wales for the 

study period. It begins with a broad discussion of the role of appeals in the criminal justice system and 

the dual principles of a fair trial and fi nality. The discussion poses the question of whether it is possible 

to nominate an optimum success rate for conviction appeals. The discussion in Chapter 2 analyses the 

conviction appeal fi gures for the study period, reporting on the trends in success rates and the orders 

entered by the appellate court. Further, the appeals have been analysed according to:

• the divisions (categories of offences) set out in the Australian Standard Offence Classifi cation (ASOC)5

• whether the appeals involved New South Wales or Commonwealth offences. 

In order to provide a systemic context, the frequency of appeals has been measured against the 

frequency of fi rst instance cases. 

The aims of Chapter 3 are to explain and analyse, with reference to statute and High Court authority, the 

legal bases upon which a convicted person is entitled to appeal against a conviction. The discussion 

also seeks to identify ambiguities in the law. 

Chapter 4 sets out the research methodology used in Chapters 5–14 to analyse successful conviction 

appeals. 

The aims of Chapters 5–14 are to:

• present a detailed qualitative picture of the reasons why the conviction appeals were allowed under 

s 6(1) of the Criminal Appeal Act 1912 in the study period, including:

– to identify any signifi cant patterns of error

– in the case of admissibility errors and misdirections, to report the frequency with which leave 

was required to argue a successful ground under r 4 of the Criminal Appeal Rules

– where r 4 did not apply to a ground because it was not a misdirection or an admissibility error, to 

report what the issue was and whether it was raised, or could have been raised, by the appellant 

at trial

• identify the reasons given by the appellate court for ordering an acquittal, a substituted verdict or 

a new trial

• report the outcome of the retrial cases

• report the frequency, outcome and reasons for setting aside convictions in inquiries conducted 

under former Pt 13A of the Crimes Act 1900

• provide an overview of the successful sexual assault conviction appeals and appeals in 

Commonwealth matters in the study period.

The aims of Chapter 15 are to:

• to highlight the key issues that emerged in the study and some of the important fi ndings reported 

in each chapter

• to investigate whether trends identifi ed in the study period have continued in the post-study period.

5 Australian Bureau of Statistics, Australian Standard Offence Classifi cation (ASOC), 1997, cat no 1234.0, ABS, Canberra. 

A second edition of ASOC was released in August 2008. As the study was well underway by this time, it was not possible 

to incorporate the revised ASOC.
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2.1  The role of appeals and fi nality
The success rate of conviction appeals is an important measure for any criminal justice system. Where 

“[t]he central thesis of the administration of criminal justice is the entitlement of an accused person to a 

fair trial according to law”,1 it is essential that the trial process is subjected to an open and transparent 

appellate system which examines it closely for faults or errors and literally “watches over” it. As Isaacs J 

remarked in 1923:

 “Every conviction set aside, every new criminal trial ordered, are mere exemplifi cations of this 

fundamental principle. And if the right be admitted, it would be an empty thing, unless the law 

adequately protected it.”2 

The appellate system is a safeguard for ensuring that fair trials are conducted.

However, an appeal success rate which is excessively high undermines public confi dence in the 

administration of the criminal justice system and the fi nality of a jury verdict. Finality is an important 

aspect of any system of justice.3 In MFA v The Queen,4 three members of the High Court said: 

 “A jury is taken to be a kind of microcosm of the community. A ‘verdict of [a] jury’ [in s 6(1) of 

the Criminal Appeal Act 1912], particularly in serious criminal cases, is accepted, symbolically, as 

attracting to decisions concerning the liberty and reputation of accused persons a special authority 

and legitimacy and hence fi nality.”5

 The court has said elsewhere: 

 “… the importance of fi nality pervades the law. Restraints on the nature … and availability of 

appeals, rules about what points may be taken on appeal … and rules about when further evidence 

may be called in an appeal (in particular, the so-called ‘fresh evidence rule’…) are all rules based on 

the need for fi nality”.6 [Citations omitted.]

Chapter 2 

Conviction appeals — frequency 
and success rates

1 McKinney v The Queen (1991) 171 CLR 468 per Mason CJ, Deane, Gaudron and McHugh JJ at 478.

2 The King v MacFarlane (1923) 32 CLR 518 at 542 quoted (in part) by JJ Spigelman, “The truth can cost too much: the 

principle of a fair trial” (2004) 78 ALJ 29 at 30.

3 The Queen v Carroll (2002) 213 CLR 635 per Gleeson CJ and Hayne J at [22].

4 (2002) 213 CLR 606.

5 ibid per McHugh, Gummow and Kirby JJ at [48]. Similarly at common law there was no appeal from a verdict of acquittal 

by a jury “because the verdict of the jury was sacrosanct”: The Queen v Glennon (1992) 173 CLR 592 per Mason CJ and 

Toohey J at 595. Their Honours quoted The King v Weaver (1931) 45 CLR 321 at 356 where Evatt J said a “jury’s verdict 

of not guilty has a special constitutional fi nality and sanctity which are always regarded as an essential feature of British 

criminal jurisprudence”: at 595. 

6 D’Orta-Ekenaike v Victoria Legal Aid (2005) 223 CLR 1 per Gleeson CJ, Gummow, Hayne and Heydon JJ at [35].
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The fi nality principle is refl ected in the courts’ approach to bail pending an appeal,7 and also in the 

constraints imposed on appellants seeking to raise arguments on appeal which were not raised at trial.8 

In Crampton v The Queen,9 Gleeson CJ referred to a: 

 “… danger that trial by jury will come to be regarded as a preliminary skirmish in a battle destined 

to reach fi nality before a group of appellate judges”.10 

It is a mistake to regard the effect of a jury verdict “as contingent upon confi rmation by an appellate 

court”.11

An excessively high appeal success rate may be an indication that criminal procedures have become 

overly complex or diffi cult, and the criminal trial error-prone.12 In his retirement speech, Lee CJ at CL 

asserted that “appellate courts have sown a minefi eld of legalism through which the trial judge must 

pick his way”.13 Indeed, the number and complexity of judicial directions required in criminal trials is 

a cause of concern for some commentators because it is said to “multiply the potential for appellable 

error”.14 In this context, the appellate system — by continually adding procedural rules designed to 

ensure fair trials are conducted — is paradoxically perceived as part of the problem rather than a 

solution for miscarriages of justice.15 

On the other hand, an extremely low conviction appeal success rate may also be problematic. It 

may suggest an unwillingness of appellate courts to critically review trial procedures and to correct 

miscarriages of justice. 

7 Section 30AA(b) of the Bail Act 1978 provides that bail shall not be granted by the CCA or any other court if an appeal 

is pending in the HCA against a conviction on indictment or a sentence passed on conviction on indictment unless it is 

established that special or exceptional circumstances exist justifying the grant of bail. In Chamberlain v The Queen (No 1) 

(1983) 153 CLR 514 at 520, Brennan J remarked that to grant bail in a pending appeal “is to whittle away the fi nality of 

the jury’s fi nding and to treat the verdict merely as a step in the process of appeal. The central feature in the administration 

of criminal justice is the jury, and it is a mistake to regard the effect of its verdict as contingent upon confi rmation by an 

appellate court”.

8 Rule 4 of the Criminal Appeal Rules requires an appellant to apply for leave to argue a ground of appeal in relation to a 

decision as to the admission or rejection of evidence, or a direction or omission to direct where no objection was taken 

to that direction, omission or decision at trial. See further Chapter 3, “The legislative basis of conviction appeals in NSW”. 

An applicant seeking special leave to appeal to the HCA must show exceptional circumstances to argue a ground 

of appeal not raised in the CCA: Crampton v The Queen (2000) 206 CLR 161 per Gleeson CJ at [10]. In the same 

case at [57], Gaudron, Gummow and Callinan JJ said the power is exercised “rarely” and “should be exercised to 

cure a substantial and grave injustice”. For an example of a case where the court refused leave because exceptional 

circumstances were not established, see Heron v The Queen (2003) 77 ALJR 908.

9 (2000) 206 CLR 161.

10 ibid at [16].

11 Chamberlain v The Queen (No 1) (1983) 153 CLR 514 at 520.

12 NSW Law Reform Commission, Jury Directions, Consultation Paper 4, December 2008 at [1.35]. 

13 Quoted by JG Starke, “Current topics” (1991) 65 ALJ 695 at 699.

14 J Wood, “Jury directions” (2007) 16(3) JJA 151.

15 FH Vincent, “The High Court v the trial judge?”, 28th Australian Legal Convention, 26–30 September 1993, Hobart, Vol 2, 

p 263; Victorian Law Reform Commission (VLRC), Jury Directions, Consultation Paper 6, September 2008 at [1.3]–[1.4].
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2.2  Utility of nominating optimum appeal success rate
While identifying the extremes in appeal success rates is a relatively simple task, it is more diffi cult, 

or perhaps impossible, to nominate or agree upon an optimum conviction appeal success rate. As a 

consequence, any debate about appeal success rates is, in one sense, intractable. The Queensland 

Law Reform Commission (QLRC) has commented that:

 “… it may be diffi cult to determine whether it would ever be possible to establish an optimum level 

of criminal appeals, or an optimum level of successful appeals”.16

In any case, the utility of identifying the “optimum appeal success rate” is doubtful because such a 

rate (were it attainable) would say nothing about the nature of errors in our criminal justice system. 

Perhaps then the appropriate question for enquiry is not “what is an optimum appeal success rate?”, 

but rather “why are appeals allowed?” It is a question that has rarely been asked, but is one which can 

be answered empirically.17 The “why” question ties the discussion of appeal success rates to the legal 

framework within which the appellate system functions. It permits a focus both on the substantive 

reason(s) given for allowing an appeal, and the concepts of avoidable error and unavoidable error at 

trial. These are the better indicators of the health of the criminal justice system. For example, it would 

be an undesirable state of affairs if appeals were routinely allowed on the basis of technical points not 

taken at trial which had no effect on the jury verdict.18 Similarly, if it could be shown that appeals are 

allowed on the basis of avoidable systemic errors at trial that would also be a cause for concern in 

the administration of justice. In a functional system of criminal justice, an optimal state of affairs might 

be that appeals allowed on the basis of avoidable error are rare. In short, raw statistics may indicate 

a problem, or a lack thereof, but there is always a danger in reacting to raw numbers without more 

information.

Needless to say, some appeals are more meritorious than others and some appellate barristers are 

better than others. This latter factor alone can infl uence appeal success rates and it is not something this 

study can account for. As Gleeson CJ remarked in Nudd v The Queen,19 in the context of a discussion 

of incompetence of counsel: 

 “Criminal trials are conducted as a contest, but the adversarial system does not require that the 

adversaries be of equal ability. The system does its best to provide a level playing fi eld, but it cannot 

alter the fact that some players are faster, or stronger, or more experienced than others.”20

The frequency and success rate of conviction appeals is also affected by matters extrinsic to the 

criminal justice system, such as the resources available to appellants. Convicted persons may not 

appeal due to fi nancial considerations such as a lack of private funds or a failure to qualify for legal aid. 

16 QLRC, A Review of Jury Directions, Report No 66, Vol 1, December 2009 at [6.58].

17 Neither the VLRC nor the QLRC had the resources or time to answer the “why” question in any detailed way in their 

reports concerning jury directions. In VLRC, Jury Directions, Final Report 17, July 2009, App B, p 150, it stated: “Due 

to time and resource constraints, we have been unable to identify the precise reasons why appeals against conviction 

succeeded. [This step would have involved expert evaluation of all of the judgments in each successful appeal.] We have 

identifi ed grounds argued in appeals and the outcome of those appeals. The fact that an issue was raised in a successful 

appeal does not necessarily mean that the appeal succeeded on that ground”. The QLRC in its report, A Review of Jury 

Directions, Report No 66, Vol 1, December 2009 at [6.1], stated: “The Commission has reviewed a statistical analysis of 

criminal trials and appeals in Victoria included in a Consultation Paper published in September 2008 by the Victorian Law 

Reform Commission … and sets out some provisional conclusions drawn from the Commission’s own statistical analysis 

of relevant criminal appeals in Queensland” [citation omitted].

18 See discussion in VLRC, Jury Directions, Consultation Paper 6, September 2008 at [1.4].

19 (2006) 80 ALJR 614.

20 ibid at [11].
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2.3  Research method — frequency and success rates 
2.3.1  Data source and terminology

The following analysis considers the outcomes of all conviction appeals (both successful and 

unsuccessful) between 1 January 2001 and 31 December 2007 (the “study period”).

The data are based on: 

• Appeal results recorded on the Court of Criminal Appeal database maintained by the Judicial 

Commission of NSW. The data have been “corrected” to take into account all successful appeals 

to the High Court of Australia during the study period.21

• Information about fi rst instance District Court and Supreme Court cases (excluding acquittals) sourced 

from sentencing data provided by the NSW Bureau of Crime Statistics and Research (BOCSAR).22

• Data on acquittals obtained from fi gures published annually by BOCSAR in its annual criminal court 

statistics.23

The data for fi rst instance cases are provided for the principal offence. The principal offence is the 

offence that received the most severe penalty.24 

The data for conviction appeal outcomes are also provided for the principal offence at fi rst instance.25 

However, if the principal offence at fi rst instance was not subject to appeal or was not upheld on appeal, 

then the most serious offence for which the appeal was allowed was selected as the principal offence 

for the purposes of this study.26 The data for conviction appeal outcomes also include successful and 

unsuccessful petitions or applications for a review of a conviction under former Pt 13A of the Crimes 

Act 1900 or Pt 7 of the Crimes (Appeal and Review) Act 2001.27 See the discussion in Chapter 11, 

“Inquiries into conviction”.

21 During the study period, there were 10 successful conviction appeals to the HCA: Stanoevski v The Queen (2001) 202 

CLR 115; Azzopardi v The Queen (2001) 205 CLR 50; Smith v The Queen (2001) 206 CLR 650; Grey v The Queen (2001) 

75 ALJR 1708; Dyers v The Queen (2002) 210 CLR 285; Subramaniam v The Queen (2004) 79 ALJR 116; A Antoun v 

The Queen; J Antoun v The Queen (2006) 80 ALJR 497; The Queen v Taufahema (2007) 228 CLR 232; Evans v The 

Queen (2007) 235 CLR 521. 

22 The data provided by BOCSAR are audited by the Judicial Commission of NSW. There are some small differences in the 

counting practices of the Judicial Commission and BOCSAR which have little or no impact on the overall fi gures.

23 Refer to Table 3.6, “Persons charged in trial and sentence cases fi nalised: outcome of charge, jurisdiction” in NSW Bureau 

of Crime Statistics and Research, New South Wales Criminal Courts Statistics 2001–2007, 2002–2008, BOCSAR, 

Sydney.

24 If an offender is convicted of more than one offence, the offence receiving the highest penalty, in terms of the type and 

quantum of sentence is selected as the principal offence. If two or more offences attract the same penalty, the offence 

with the highest statutory maximum penalty is selected as the principal offence. If two or more offences have the same 

statutory maximum penalty, the offence with a Form 1 attached is selected as the principal offence. In the absence of 

a Form 1, an offence subject to a standard non-parole period is selected as the principal offence. Also, all things being 

equal, a completed offence is selected ahead of a “with intent” offence, and a substantive offence is selected ahead of a 

complicity or an inchoate offence.

25 It should be noted that there were 6 cases where the appeal against a secondary offence(s) also succeeded, however, 

the appellant received a different outcome, for example, an acquittal or new trial, to that received for the principal offence.

26 It should be noted that the conviction appeal was allowed “in part” for 27 cases: including 2 of 5 cases where the principal 

offence at fi rst instance was not subject to appeal; and all 14 cases where the principal offence at fi rst instance was not 

upheld on appeal. The principal offence in the remaining 11 “in part” cases was upheld on appeal, however, at least one 

secondary offence was dismissed in each of these cases.

27 Part 13A was repealed on 23 February 2007 by the Crimes (Appeal and Review) Amendment (DNA Review Panel) Act 

2006. The provisions of Pt 13A were transferred to Pt 7 of the Crimes (Appeal and Review) Act 2001.
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In cases involving co-offenders, the conviction appeal outcome for each co-offender is counted as a 

separate case.28 Appendix A sets out the cases which were the subject of the successful conviction 

appeals included in the study.

Offences have been grouped into the 16 broad categories of offences (divisions) set out in the Australian 

Standard Offence Classifi cation (ASOC),29 subject to some minor qualifi cations.30 ASOC divisions with 

fewer than 10 cases were considered too small to draw any conclusions.

2.4  Conviction appeal success rates 
2.4.1  Overall appeal success rate for study period

Table 2.1 shows the frequency and outcomes of conviction appeals for the study period. According to 

this table, the overall appeal success rate for 2001–2007 was 35.5% — that is, 333 of 937 conviction 

appeals were allowed.31 Conversely, 604 of 937 (64.5%) conviction appeals were dismissed. 

Table 2.1: Conviction appeals 2001–2007 — frequency and outcomes for New South Wales and 
Commonwealth offences 

28 While there were 333 successful conviction appeal cases in the study, there were only 305 judgments handed down. 

Twenty-three judgments involved co-offenders who successfully appealed against their conviction: 5 judgments involved 

3 co-offenders; and 18 judgments involved 2 co-offenders. Each co-offender is listed as a separate case. 

29 Australian Bureau of Statistics, Australian Standard Offence Classifi cation (ASOC), 1997, cat no 1234.0, ABS, Canberra. 

A second edition of ASOC was released in August 2008. As the study was well underway by this time, it was not possible 

to incorporate the revised ASOC. 

30 Homicide and related offences excludes accessory after the fact to murder and driving causing death cases. The latter 

offence is included under ASOC division, dangerous or negligent acts endangering persons. All accessories after the fact 

are included under ASOC division, offences against justice procedures, government security and government operations. 

One of the successful conviction appeal cases, Pulinggam v R (2006) 162 A Crim R 78, which involved an offence under 

s 233BAB(5) of the Customs Act 1901 (Cth) (intentionally import prohibited “tier 2 goods”), has been included in ASOC 

division, deception and related offences, because the “tier 2 goods” were counterfeit credit cards. In all other cases, 

offences under this section are included in ASOC division, miscellaneous offences, as the nature of the “tier 2 goods” 

was unknown.

31 This includes cases where the appellant pleaded guilty at fi rst instance but appealed against his or her conviction and sought 

to have the appellate court set aside his or her guilty plea. There were 11 successful conviction appeals where this ground 

was established. See the discussion of limb 3 in Chapter 9, “Other limb 3 cases”. The fi gure also includes 12 successful 

petitions or applications for a review of a conviction under former Pt 13A of the Crimes Act. See the discussion in Chapter 11, 

“Inquiries into conviction”.

Year Commonwealth New South Wales a Overall

Allowed Dismissed Cases Allowed Dismissed Cases Allowed Dismissed Cases

n % n % n n % n % n n % n % n

2001 7 31.8 15 68.2 22 73 51.0 70 49.0 143 80 48.5 85 51.5 165

2002 11 35.5 20 64.5 31 66 41.5 93 58.5 159 77 40.5 113 59.5 190

2003 6 26.1 17 73.9 23 40 40.0 60 60.0 100 46 37.4 77 62.6 123

2004 3 18.8 13 81.3 16 45 37.8 74 62.2 119 48 35.6 87 64.4 135

2005 1 12.5 7 87.5 8 21 23.9 67 76.1 88 22 22.9 74 77.1 96

2006 2 28.6 5 71.4 7 33 28.0 85 72.0 118 35 28.0 90 72.0 125

2007 2 14.3 12 85.7 14 23 25.8 66 74.2 89 25 24.3 78 75.7 103

Total 32 26.4 89 73.6 121 301 36.9 515 63.1 816 333 35.5 604 64.5 937

% of

Overall

12.9% 87.1% 100.0%

a Common law offences which do not engage a statute are included in New South Wales offences.
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2.4.2  Declining appeal success rates over study period 

Figure 2.1, which is extracted from Table 2.1, shows that the success rate of conviction appeals 

declined during the study period, falling from a high of 48.5% in 2001 to 24.3% in 2007.

Figure 2.1: Success rates of conviction appeals 2001–2007 

32 These appeals are examined in greater detail in Chapter 14, “Commonwealth appeals”.

33 Chi-square test, p < 0.025.
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2.4.3   Conviction appeal success rates for New South Wales and 
Commonwealth offences 

Table 2.1 also shows the conviction appeal outcomes broken down for New South Wales and 

Commonwealth offences. For 816 of 937 (87.1%) conviction appeals, the principal offence was a 

New South Wales offence, of which 301 (36.9%) were allowed and 515 (63.1%) were dismissed. 

For 121 of 937 (12.9%) conviction appeals, the principal offence was a Commonwealth offence, of 

which 32 (26.4%) were allowed and 89 (73.6%) were dismissed.32 The success rate for appellants 

convicted of Commonwealth offences was 10.5 percentage points lower than their New South 

Wales counterparts. This difference was found to be statistically signifi cant.33 

2.4.4  Conviction appeal success rates by ASOC division

Table 2.2 shows the conviction appeal outcomes broken down by ASOC division. There was a 

large variation in the conviction appeal success rates of the 11 ASOC divisions with at least 10 

conviction appeals: the highest success rate was 47.4% for offences against justice procedures, 

government security and government operations; and the lowest success rate was 7.7% for 

dangerous or negligent acts endangering persons (range 39.7 percentage points).
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Table 2.2: Conviction appeals 2001–2007 — frequency and outcomes by ASOC division 

34 These appeals are examined in greater detail in Chapter 13, “Sexual assault appeals”. 

ASOC divisiona Overall

Allowed Dismissed Number of appeals

n % n % n %

Homicide and related offences 48 30.4 110 69.6 158 16.9

Acts intended to cause injury 27 34.2 52 65.8 79 8.4

Sexual assault and related offences 108 43.0 143 57.0 251 26.8

Dangerous or negligent acts endangering persons 1 7.7 12 92.3 13 1.4

Abduction and related offences 6 31.6 13 68.4 19 2.0

Robbery, extortion and related offences 36 35.6 65 64.4 101 10.8

Unlawful entry with intent/burglary, break and enter 8 27.6 21 72.4 29 3.1

Theft and related offences 5 45.5 6 54.5 11 1.2

Deception and related offences 17 34.0 33 66.0 50 5.3

Illicit drug offences 60 31.9 128 68.1 188 20.1

Weapons and explosives offences 2 100.0 0 0.0 2 0.2

Property damage and environmental pollution 3 37.5 5 62.5 8 0.9

Public order offences 1 100.0 0 0.0 1 0.1

Road traffi c and motor vehicle regulatory offences 0 n/a 0 n/a 0 n/a

Offences against justice procedures, 

government security and government operations

9 47.4 10 52.6 19 2.0

Miscellaneous offences 2 25.0 6 75.0 8 0.9

Total 333 35.5 604 64.5 937 100.0

a For the purposes of the study, driving causing death has been included under ASOC division, dangerous or negligent acts endangering 

persons, rather than homicide and related offences; and accessories after the fact have been included under ASOC division, offences 

against justice procedures, government security and government operations.

The frequency and success rate for each of the ASOC divisions with at least 10 successful conviction 

appeals, were (in order of frequency):

• For sexual assault and related offences, 108 of 251 (43.0%) conviction appeals were allowed. 

These appeals comprised just over one-quarter of all conviction appeals: 251 of 937 (26.8%), and 

just under one-third of all successful conviction appeals: 108 of 333 (32.4%).34 

• For illicit drug offences, 60 of 188 (31.9%) conviction appeals were allowed. These appeals 

comprised just over one-fi fth of all conviction appeals: 188 of 937 (20.1%), and just under one-fi fth 

of all successful conviction appeals: 60 of 333 (18.0%). 

• For homicide and related offences, 48 of 158 (30.4%) conviction appeals were allowed. These 

appeals comprised 16.9% of all conviction appeals: 158 of 937, and 14.4% of all successful 

conviction appeals: 48 of 333. 
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• For robbery, extortion and related offences, 36 of 101 (35.6%) conviction appeals were allowed. 

These appeals comprised 10.8% of all conviction appeals: 101 of 937, and 10.8% of all 

successful conviction appeals: 36 of 333. 

• For acts intended to cause injury, 27 of 79 (34.2%) conviction appeals were allowed. These 

appeals comprised 8.4% of all conviction appeals: 79 of 937, and 8.1% of all successful 

conviction appeals: 27 of 333. 

• For deception and related offences, 17 of 50 (34.0%) conviction appeals were allowed. These 

appeals comprised 5.3% of all conviction appeals: 50 of 937, and 5.1% of all successful 

conviction appeals: 17 of 333. 

New South Wales and Commonwealth offences
An examination of appeals against conviction for New South Wales and Commonwealth offences 

reveals fewer ASOC divisions for Commonwealth conviction appeals (fi ve ASOC divisions)35 

compared with their New South Wales counterparts (15 ASOC divisions).36 Successful Commonwealth 

conviction appeals were limited to three ASOC divisions: illicit drug offences (20 cases); deception 

and related offences (11 cases); and miscellaneous offences (1 case). This refl ects the reach of 

Commonwealth criminal law.

The success rates for New South Wales and Commonwealth offences for two ASOC divisions were 

analysed and revealed different relationships. For illicit drug offences, the success rate for appellants 

convicted of New South Wales drug offences: 40 of 102 (39.2%), was signifi cantly higher than for 

appellants convicted of Commonwealth drug offences: 20 of 86 (23.3%).37 The relationship was 

reversed for deception and related offences where the success rate for Commonwealth appeals: 

11 of 27 (40.7%), was higher than for New South Wales appeals: 6 of 23 (26.1%). However, this 

difference was not found to be statistically signifi cant.38

2.4.5  New trial or acquittal 

Table 2.3 shows the orders entered in successful conviction appeals during the study period. The 

appellate court ordered a new trial in 206 of 333 (61.9%) successful conviction appeals, and entered 

acquittals in 115 of 333 (34.5%) successful conviction appeals.39 In a small number of cases, the 

appellate court substituted the verdict with a less serious offence: 7 of 333 (2.1%), or set aside the 

verdict without ordering either an acquittal or a new trial: 5 of 333 (1.5%).40 The legal basis of the 

orders for retrial and acquittal are analysed in Chapter 5, “Limb 1 verdict cases,” and Chapter 10, “The 

discretion to enter a verdict of acquittal or to order a new trial”. The retrial outcomes are analysed 

in Chapter 12, “Retrial results”.

35 Only two of these fi ve ASOC divisions had 10 or more cases: illicit drug offences (86 cases); and deception and 

related offences (27 cases).

36 Ten of these 15 ASOC divisions had 10 or more cases.

37 Chi-square test, p < 0.019.

38 Chi-square test, p < 0.276.

39 Included in the acquittal fi gure are 10 cases which can only be described as effective acquittals. The CCA quashed 

the conviction, but did not formally enter an acquittal: in 6 cases, the court expressly refused to order a new trial, and 

in 4 cases, the court clearly did not envisage a new trial. These cases are discussed in Chapter 10, “The discretion 

to enter a verdict of acquittal or to order a new trial”, n 27.

40 In these 5 cases, the CCA quashed the conviction but remitted the matter to the lower court and left it to the relevant 

prosecuting authority to decide whether to continue the proceedings.
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Table 2.3: Orders entered in successful conviction appeals 2001–2007 

Year Acquittala New trial Substituted verdict Verdict set 
aside onlyb

Number of 
appeals allowed

n % n % n % n % n %

2001 26 32.5 53 66.3 1 1.3 0 0.0 80 100.0

2002 41 53.2 35 45.5 1 1.3 0 0.0 77 100.0

2003 17 37.0 25 54.3 3 6.5 1 2.2 46 100.0

2004 14 29.2 31 64.6 1 2.1 2 4.2 48 100.0

2005 9 40.9 11 50.0 0 0.0 2 9.1 22 100.0

2006 5 14.3 30 85.7 0 0.0 0 0.0 35 100.0

2007 3 12.0 21 84.0 1 4.0 0 0.0 25 100.0

Total 115 34.5 206 61.9 7 2.1 5 1.5 333 100.0

Figure 2.2, which is extracted from Table 2.3, shows the distribution of orders entered in successful 

conviction appeals. It shows that since 2002, the proportion of orders resulting in an acquittal has fallen 

while orders for a new trial have risen, particularly in 2006 and 2007.

Figure 2.2: Distribution of orders entered in successful conviction appeals 2001–2007 
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a  Includes 10 cases where an acquittal was the effective result. See n 39 and Chapter 10, “The discretion to enter a verdict of acquittal or 

to order a new trial”, n 27.

b  In these cases, the CCA quashed the conviction and expressed no view as to whether there should be a new trial. See n 40.

a  Includes 10 cases where an acquittal was the effective result. See n 39 and Chapter 10, “The 

discretion to enter a verdict of acquittal or to order a new trial”, n 27.

b  In these cases, the CCA quashed the conviction and expressed no view as to whether there 

should be a new trial. See n 40.
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ASOC division 
Figure 2.3 shows the distribution of orders entered in successful conviction appeals for each of the six 

ASOC divisions with suffi cient cases to analyse. Figure 2.3 shows that a new trial was more likely to be 

ordered for homicide and related offences: 41 of 48 (85.4%) successful conviction appeals compared 

with 61.9% overall. An acquittal, on the other hand, was twice as likely to be entered for deception and 

related offences: 12 of 17 (70.6%) successful conviction appeals compared with 34.5% overall.

Figure 2.3: Distribution of orders entered in successful conviction appeals 2001–2007 by ASOC division 

a For the purposes of the study, driving causing death has been included under ASOC division, dangerous or negligent 

acts endangering persons, rather than homicide and related offences; and accessories after the fact have been included 

under ASOC division, offences against justice procedures, government security and government operations. Only ASOC 

divisions with 10 or more successful conviction appeals are shown separately.
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New South Wales and Commonwealth offences
The most common order entered in successful conviction appeals was a new trial, regardless of whether 

the appellant was convicted of a New South Wales offence: 187 of 301 (62.1%) successful conviction 

appeals; or a Commonwealth offence: 19 of 32 (59.4%) successful conviction appeals. An acquittal 

was slightly more likely to be entered for Commonwealth appeals: 13 of 32 (40.6%), compared with 

their New South Wales counterparts: 102 of 301 (33.9%). All 7 of the substituted verdict cases and all 

5 of the verdict set aside cases involved appellants convicted of New South Wales offences.

An examination of the two ASOC divisions representing almost all of the successful Commonwealth 

conviction appeal cases, reveals that for deception and related offences, acquittals were more likely 

to be entered for Commonwealth appeals: 9 of 11 (81.8%), compared with New South Wales appeals: 

3 of 6 (50.0%). For illicit drug offences, however, acquittals were less likely to be entered for 

Commonwealth appeals: 3 of 20 (15.0%), compared with New South Wales appeals: 18 of 40 (45.0%).
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2.4.6  Interstate comparisons — Victoria and Queensland 

Victoria 
The Victorian Law Reform Commission (VLRC) has published two sets of appeal data: fi rst in its 2008 

consultation paper, Jury Directions,41 for the period 2000–2007, and later in its 2009 Final Report, 

Jury Directions,42 for the period 2000/2001–2006/2007. For present purposes, the fi gures in the Final 

Report will be referred to. The Final Report used an amalgam of data sources43 to calculate appeal 

rates in Victoria. For this reason alone, any direct comparison with New South Wales should be treated 

with caution. For the period 2000/2001–2006/2007, the Final Report found 201 (41.4%) of 486 people 

who appealed against conviction were successful.44 However, the data for the year 2006/2007 are 

incomplete as there were appeals pending.45 Excluding data for the fi nal year resulted in a success rate 

of 41.7% (183 of 439 conviction appeals) for the six-year period 2000/2001–2005/2006.46 

These fi gures show that there were many more conviction appeals in New South Wales than Victoria 

over a similar six-year period (2001–2006). There were 834 conviction appeals in New South Wales 

compared to 439 in Victoria. However, there were also fewer trials and convictions following a trial in 

Victoria: 2464 trials and 1305 convictions,47 compared with New South Wales: 3960 trials and 2024 

convictions.48 However, the conviction rates following a trial were similar: 53.0% in Victoria, compared 

with 51.1% in New South Wales.

The overall conviction appeal success rate in Victoria was higher than New South Wales: 41.7%, 

compared with 36.9% over the six-year period (2001–2006). The trends in the success rate also appear 

to differ. Although the VLRC reported that “[t]he rate of appeals and rate of success in those appeals 

remained reasonably constant”,49 there was some fl uctuation in the annual conviction appeal success 

rates over the six-year period: 45%, 41%, 33%, 46%, 38% and 45% in the respective years. By 

comparison, the conviction appeal success rates for New South Wales (with the exception of one year) 

were in steady decline.50

Queensland
The QLRC in its 2009 report, A Review of Jury Directions,51 published appeal fi gures for that State. 

It used information drawn from the annual reports of the Queensland Offi ce of the Director of Public 

Prosecutions (ODPP Qld) for the period 2003/2004–2007/2008 (which contained fi gures dating back 

to 1998/1999). The Commission acknowledged that the fi gures published by ODPP Qld “do not tally 

exactly with those published by the [Supreme and District] Courts [of Queensland]” in their annual 

41 VLRC, Jury Directions, Consultation Paper 6, September 2008, App A, p 108.

42 VLRC, Jury Directions, Final Report 17, July 2009, App B, p 150.

43 ibid. The following explanation of the data source is provided at p 150: “Data about the number of appeals heard by the 

Court of Appeal was derived from Supreme Court Annual Reports … internal Court of Appeal listings … and published 

judgments on the Australian Legal Information Institute (AustLII) website …” [citations omitted].

44 ibid. The reference year relates to the year in which the accused was originally sentenced.

45 ibid.

46 ibid at p 151. Figures were derived from the table on p 151 of the Final Report.

47 ibid.

48 The number of trials and convictions following a trial in NSW were derived from Table 2.4.

49 VLRC, Jury Directions, Final Report 17, July 2009, App B, p 151.

50 See Table 2.1 and Figure 2.1.

51 QLRC, A Review of Jury Directions, Report No 66, Vol 1, December 2009 at [6.43]–[6.45].
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reports.52 This is partly because ODPP Qld State fi gures understandably did not include appeals in 

Commonwealth matters.53 

The QLRC reported that for the period 1999/2000–2007/2008, 229 of 793 (28.9%) conviction appeals were 

allowed.54 However, the total fi gure includes conviction appeals that were abandoned during the fi nal two 

years. If these conviction appeals that did not proceed are excluded, the success rate rises to 30.2% (229 

of 758 conviction appeals). For the six-year period 2000/2001–2005/2006, the success rate was 26.1% 

(141 of 540 conviction appeals). This rate was signifi cantly lower than the rates in Victoria (41.7%) and 

New South Wales (36.9%). As with Victoria, there was some fl uctuation in the annual conviction appeal 

success rates over this period: 32%, 28%, 21%, 22%, 28% and 30% in the respective years.

2.5  Conviction appeals measured against fi rst instance cases
In Wong v The Queen,55 Gleeson CJ said:  “[t]he administration of criminal justice works as a system; 

not merely as a multiplicity of unconnected single instances”.56 Appeal fi gures for matters dealt with 

on indictment must be viewed in the context of the whole of the criminal justice system. Accordingly, it 

would be instructive to consider conviction appeals (whether allowed or dismissed) as a proportion of:

• all fi rst instance proven cases — comprising convictions following a trial or a plea of guilty, but 

excluding acquittals 

• all fi rst instance trial cases — comprising all acquittals and convictions following a trial, but excluding 

guilty plea cases

• fi rst instance trial cases which resulted in a conviction. 

Measures of this kind place appeal fi gures in context and provide an overall impression of where appeals 

fi t within the criminal justice system as a whole. Table 2.4 shows these fi gures by year. Table 2.5 shows 

these fi gures for New South Wales and Commonwealth offences.57

It was not possible to track fi rst instance cases for the study period to determine how many were 

appealed and how many were allowed; court records simply do not permit such an enquiry. While the 

method of deriving the reported fi gures has limitations, which are noted below, subject to the following, 

the reported fi gures have been arrived at by dividing the number of conviction appeals by the number 

of fi rst instance cases fi nalised for the same period. 

As noted previously, for the purposes of the study, conviction appeals include inquiries into conviction 

under former Pt 13A of the Crimes Act (inquiry cases) and cases where the appellant pleaded guilty at 

fi rst instance, but sought to withdraw his or her guilty plea in a conviction appeal (withdrawal of guilty 

plea cases).58 This is subject to the following qualifi cations:

• Inquiry cases — these cases relate to matters fi nalised long before the study period and in some 

cases the appeal was against offences prosecuted summarily in the Local Court. Accordingly, these 

cases have been excluded from the conviction appeals for the purpose of measuring conviction 

appeals against fi rst instance cases. 

52 ibid at [6.44].

53 ibid.

54 ibid at [6.45], Table 6.2. 

55 (2001) 207 CLR 584.

56 ibid at [6].

57 Since the vast majority of fi rst instance cases involved NSW offences, the fi gures for these offences will be close to those 

observed overall.

58 Above, n 31.
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• Withdrawal of guilty plea cases — because there was no trial in these cases, these cases have been 

excluded from the conviction appeals for the purpose of measuring conviction appeals against fi rst 

instance trial cases and fi rst instance trial cases that resulted in a conviction. 

It is important to treat the yearly fi gures presented in Table 2.4 with caution as they will be affected by 

fl uctuations in the number of fi rst instance cases from year to year due to the delay or time lag before 

a conviction appeal judgment is handed down.59 

2.5.1  Limitations

For the following reasons, the number of fi rst instance cases may be slightly understated, or the number 

of conviction appeals may be slightly overstated, in the reported fi gures:

• Since fi rst instance proven cases (that is, convictions following a trial and guilty plea cases) comprise 

only those cases where a person was sentenced in the study period, the fi gure does not include 

one conviction appeal where a person successfully appealed against his conviction before he was 

sentenced. The fi gure also does not include another 3 conviction appeals, where 3 persons had 

been convicted following a trial during the study period but lodged an appeal before proceeding to 

sentence. These 3 conviction appeals were determined in 2008 after the end of the study period.

• Persons convicted of multiple offences in more than one trial are counted only once if they were 

sentenced in a single proceeding or if they were recorded on only one court registry fi le. This may 

underestimate the fi gure for convictions following a trial; whether or not the person convicted 

appeals. During the study period, there were 8 known conviction appeals dealing with 3 people 

who had more than one trial, but (based on the above counting system) these cases only appear 

once in the fi rst instance cases.  

• Since sentencing outcomes are provided for the principal offence only, the number of convictions 

following a trial does not include persons convicted of a secondary offence if they also pleaded 

guilty to the principal offence. During the study period, there were 7 appeals, 2 of which were 

successful, where the appellant pleaded guilty to the principal offence and the conviction appeal 

related only to secondary offences. In almost all cases (6 of 7), the appeal for the principal offence 

was only against sentence.

• The reported fi gures include those cases where the appellate court has re-opened an appeal against 

conviction to permit an appellant to argue further grounds that were not argued in the fi rst appeal, 

thereby slightly infl ating the fi gure for the number of appeals when measuring appeals against fi rst 

instance cases. The jurisdiction in the second appeal could only be exercised on the basis that the 

orders in the fi rst appeal had not been perfected. During the study period, there were 5 appeals that 

were re-opened on this basis.

• The reported fi gures include cases where a person has been acquitted on the ground of mental 

illness, where mental illness “was not set up as a defence by the person”. These people are deemed 

under s 5(2) of the Criminal Appeal Act to be persons “convicted”. In the study period, there were 

2 conviction appeals against a fi nding of not guilty by reason of mental illness. Another conviction 

appeal involved an appeal against a jury’s fi nding that the accused person was unfi t to be tried. 

Section 2 of the Criminal Appeal Act defi nes “conviction” as including a person found unfi t to be 

tried. As this case had yet to be fi nalised, it does not appear in any category of fi rst instance cases. 

• There were 2 conviction appeals lodged out of time by at least 10 years. Given the long delay 

in bringing an appeal, although these cases arguably should also be excluded when measuring 

appeals against fi rst instance cases, they are included in the reported fi gures. 

59 For example, for those convicted following a trial, the median delay from date of sentence to date of CCA judgment was 

403 days, or just over 13 months. Only 4.7% of conviction appeals were handed down within 6 months of sentence; 

40.5% were handed down within 12 months; 89.3% were handed down within 2 years; and 10.7% were handed down 

more than 2 years after sentence.
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Table 2.4: Data on fi rst instance trials, convictions, proven offences and conviction appeals 2001–2007 

Year

2001 2002 2003 2004 2005 2006 2007 2001–2007

First instance a

Trials

Acquitted 398 291 273 276 262 227 231 1958

Convicted 374 358 354 312 314 312 286 2310

Other b 31 31 31 36 45 35 32 241

Total trials 803 680 658 624 621 574 549 4509

Guilty plea b 2353 2495 2505 2466 2461 2497 2408 17185

Total proven c 2727 2853 2859 2778 2775 2809 2694 19495

Conviction rate following a trial 46.6% 52.6% 53.8% 50.0% 50.6% 54.4% 52.1% 51.2%

Appeals 

Conviction appeals 165 190 123 135 96 125 103 937

Successful conviction appeals 80 77 46 48 22 35 25 333

Success rate of conviction appeals 48.5% 40.5% 37.4% 35.6% 22.9% 28.0% 24.3% 35.5%

Conviction appeals as a proportion of fi rst instance:

proven casesd 5.9% 6.6% 4.2% 4.8% 3.3% 4.4% 3.8% 4.7%

trial casese 19.1% 26.0% 17.6% 20.2% 13.4% 20.7% 18.6% 19.4%

trial cases which resulted in a 

convictione

40.9% 49.4% 32.8% 40.4% 26.4% 38.1% 35.7% 37.9%

Successful conviction appeals as a proportion of fi rst instance:

proven casesf 2.8% 2.6% 1.5% 1.7% 0.7% 1.2% 0.9% 1.6%

trial casesg 9.1% 10.9% 6.5% 7.2% 2.6% 5.9% 4.6% 6.9%

trial cases which resulted in a 

convictiong

19.5% 20.7% 12.1% 14.4% 5.1% 10.9% 8.7% 13.4%

a  First instance District Court and Supreme Court data is sourced from both BOCSAR and the Judicial Commission of NSW. Data on acquittals 

is sourced from fi gures published annually in Table 3.6, “Persons charged in trial and sentence cases fi nalised: outcome of charge, jurisdiction”, 

in BOCSAR, New South Wales Criminal Court Statistics 2001–2007, 2002–2008, BOCSAR, Sydney. Information on fi rst instance sentencing 

cases is sourced from data provided by BOCSAR and maintained by the Judicial Commission of NSW. There are some small differences in the 

counting practices of the Judicial Commission of NSW and BOCSAR which have little or no impact on the overall fi gures.

b  “Other” includes persons who were acquitted of one or more charges at trial, but pleaded guilty to at least one other charge. These persons are 

also included in guilty plea cases.

c  Total proven cases comprise convictions following a trial and guilty plea cases.

d Based on 921 conviction appeals (excludes 16 inquiry cases). A breakdown for yearly fi gures is not provided.

e Based on 876 conviction appeals (excludes 16 inquiry cases and 45 withdrawal of guilty plea cases). A breakdown for yearly fi gures is not provided.

f Based on 321 successful conviction appeals (excludes 12 successful inquiry cases). A breakdown for yearly fi gures is not provided.

g Based on 310 successful conviction appeals (excludes 12 successful inquiry cases and 11 successful withdrawal of guilty plea cases). A breakdown 

for yearly fi gures is not provided.
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Table 2.5:  Data on fi rst instance trials, convictions, proven offences and conviction appeals 2001–2007 for New 
South Wales and Commonwealth offences 

New South 
Walesa

Commonwealth Overall

n % n % n %

First instanceb

Trials

Acquitted 1880 96.0 78 4.0 1958 100.0

Convicted 2091 90.5 219 9.5 2310 100.0

Other c 239 99.2 2 0.8 241 100.0

Total trials 4210 93.4 299 6.6 4509 100.0

Guilty pleac 16383 95.3 802 4.7 17185 100.0

Total provend 18474 94.8 1021 5.2 19495 100.0

Conviction rate following a trial 49.7 73.2 51.2

Appeals

Conviction appeals 816 87.1 121 12.9 937 100.0

Successful conviction appeals 301 90.4 32 9.6 333 100.0

Success rate of conviction appeals 36.9 26.4 35.5

Conviction appeals as a proportion of fi rst instance:

proven casese 4.4 11.5 4.7

trial casesf 18.2 36.5 19.4

trial cases which resulted in a convictionf 36.7 49.8 37.9

Successful conviction appeals as a proportion of fi rst instance:

proven casesg 1.6 2.7 1.6

trial casesh 6.7 9.4 6.9

trial cases which resulted in a convictionh 13.5 12.8 13.4

      

a Common law offences which do not engage a statute are included in New South Wales offences.

b  First instance District Court and Supreme Court data is sourced from both BOCSAR and Judicial Commission of NSW. Data on acquittals is sourced 

from fi gures published annually in Table 3.6, "Persons charged in trial and sentence cases fi nalised: outcome of charge, jurisdiction", in BOCSAR, 

New South Wales Criminal Court Statistics 2001–2007, 2002–2008, BOCSAR, Sydney. Information on fi rst instance sentencing cases is sourced from 

data provided by BOCSAR and maintained by the Judicial Commission of NSW. There are some small differences in the counting practices of the 

Judicial Commission of NSW and BOCSAR which have little or no impact on the overall fi gures.

c  “Other” includes persons who were acquitted of one or more charges at trial, but pleaded guilty to at least one other charge. These persons are 

also included in guilty plea cases.

d  Total proven cases comprise convictions following a trial and guilty plea cases.

e Based on 921 conviction appeals (804 NSW and 117 Cth). Excludes 16 inquiry cases (12 NSW and 4 Cth).

f Based on 876 conviction appeals (767 NSW and 109 Cth). Excludes 16 inquiry cases (12 NSW and 4 Cth) and 45 withdrawal of guilty plea cases 

(37 NSW and 8 Cth).

g Based on 321 successful conviction appeals (293 NSW and 28 Cth). Excludes 12 successful inquiry cases (8 NSW and 4 Cth).

h Based on 310 successful conviction appeals (282 NSW and 28 Cth). Excludes 12 successful inquiry cases (8 NSW and 4 Cth) and 11 withdrawal 

of guilty plea cases (11 NSW).
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2.5.2  Conviction appeals as a proportion of all fi rst instance proven cases 
The 921 conviction appeals (after excluding the 16 inquiry cases) comprised 4.7% of all 19,495 fi rst 

instance proven cases recorded in Table 2.4 for the study period. Further, the 321 successful conviction 

appeals (after excluding 12 successful inquiry cases) comprised 1.6% of all 19,495 fi rst instance proven 

cases for the study period. 

New South Wales and Commonwealth offences 
Table 2.5 shows that the proportion of conviction appeals when measured against fi rst instance proven 

cases was higher for Commonwealth offences: 117 of 1021 (11.5%), than for New South Wales offences: 

804 of 18,474 (4.4%). The proportion of successful conviction appeals was also higher for Commonwealth 

offences: 28 of 1021 (2.7%), compared with 293 of 18,474 (1.6%) for New South Wales offences. Table 2.5 

also shows that New South Wales offences accounted for the vast majority of fi rst instance proven cases 

(94.8%). Commonwealth offences comprised just 5.2% of fi rst instance proven cases.

2.5.3  Conviction appeals as a proportion of all fi rst instance trial cases
The total fi gure for all fi rst instance trials for the study period is 4509. The 876 conviction appeals (after 

excluding 16 inquiry cases and 45 withdrawal of guilty plea cases) comprised 19.4% of all fi rst instance 

trials (including acquittals) for the study period. Further, the 310 successful conviction appeals (after 

excluding 12 successful inquiry cases and 11 successful withdrawal of guilty plea cases) comprised 

6.9% of all fi rst instance trial cases for the study period. 

New South Wales and Commonwealth offences 
Table 2.5 shows that the proportion of conviction appeals when measured against fi rst instance trial 

cases was higher for Commonwealth offences: 109 of 299 (36.5%) than for New South Wales offences: 

767 of 4210 (18.2%). The proportion of successful conviction appeals was also higher for Commonwealth 

offences: 28 of 299 (9.4%), compared with 282 of 4210 (6.7%) for New South Wales offences. Table 2.5 

also shows that in relation to fi rst instance trial cases, Commonwealth offences comprised a slightly 

greater share of these cases: 299 of 4509 (6.6%), compared with fi rst instance proven cases (5.2%). 

New South Wales offences accounted for 4210 of 4509 (93.4%) fi rst instance trial cases.

2.5.4   Conviction appeals as a proportion of fi rst instance trial cases that 
resulted in a conviction 

Almost all appellants emanate from these fi rst instance trial cases. This cohort has standing under 

s 5(1) of the Criminal Appeal Act to lodge an appeal against their conviction. The 876 conviction 

appeals comprised 37.9% of the 2310 fi rst instance trial cases that resulted in a conviction for the 

study period.60 Further, the 310 successful conviction appeals comprised 13.4% of all fi rst instance trial 

cases that resulted in a conviction for the study period. 

New South Wales and Commonwealth offences
Table 2.5 shows that around 3 in every 4 (73.2%) fi rst instance trial cases involving Commonwealth 

offences resulted in a conviction. For New South Wales offences, around one in every 2 (49.7%) resulted 

in a conviction. Due to the higher conviction rate following a trial in Commonwealth cases, Commonwealth 

cases comprised a greater share of fi rst instance trial cases that resulted in a conviction: 219 of 2310 

(9.5%), compared with fi rst instance trial cases (6.6%). New South Wales offences accounted for 2091 

of 2310 (90.5%) fi rst instance trial cases that resulted in a conviction. 

60 Due to the limitations noted above, this reported fi gure is likely to be overstated to some extent. For example, after adjusting 

the number of conviction appeals and the number of fi rst instance trials that resulted in a conviction for known cases, this 

fi gure falls to 37.2% (866 of 2326). By contrast, the VLRC found: “486 (32%) of the people who were convicted appealed 

to the Court of Appeal against that conviction”: VLRC, Jury Directions, Final Report 17, July 2009, App B, p 150.
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In relation to conviction appeals as a proportion of fi rst instance trial cases that resulted in a conviction, 

Table 2.5 shows that the rate of appeal was higher for Commonwealth offences: 109 of 219 (49.8%), than 

for New South Wales offences: 767 of 2091 (36.7%). However, due to the higher success rate for New South 

Wales appeals, there was very little difference in the proportion of successful conviction appeals: 28 of 219 

(12.8%) for Commonwealth offences, compared with 282 of 2091 (13.5%) for New South Wales offences.

Conviction appeals and fi rst instance trial cases that resulted in a conviction by ASOC division 
Figure 2.4 compares the distribution of the 876 conviction appeals over the study period with the 2310 

fi rst instance trial cases that resulted in a conviction over the same period by ASOC division. Figure 2.4 

shows that sexual assault and related offences, homicide and related offences, and to a lesser extent, 

deception and related offences, were over-represented in conviction appeal cases.

Figure 2.4: Distribution of offences under ASOC divisions for fi rst instance trial cases that resulted in a 
conviction and conviction appeals 2001–2007a 

a Conviction appeals exclude 16 inquiry cases and 45 withdrawal of guilty plea cases.

b For the purposes of the study, driving causing death has been included under ASOC division, dangerous or negligent acts 

endangering persons, rather than homicide and related offences; and accessories after the fact have been included under ASOC 

division, offences against justice procedures, government security and government operations.
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These fi ndings are refl ected in the appeal rates presented in Figure 2.5 which shows the rate of appeal for 

each ASOC division during the study period. As mentioned above, 37.9% of offenders convicted following 

a trial appealed against their conviction during the study period. This appeal rate was not evenly spread 

across ASOC divisions. At least half of the offenders convicted following a trial for homicide and related 

offences (57.0%) and sexual assault and related offences (51.6%) appealed their conviction. On the other 

hand, offenders convicted following a trial for public order offences (4.8%), dangerous or negligent acts 

endangering persons (14.3%), and weapons and explosives offences (18.2%), were the least likely to 

appeal their conviction.

Figure 2.5: Rate of appeal against fi rst instance trial cases that resulted in a conviction 2001–2007 by ASOC 
division 

a For the purposes of the study, driving causing death has been included under ASOC division, dangerous or negligent acts 

endangering persons, rather than homicide and related offences; and accessories after the fact have been included under 

ASOC division, offences against justice procedures, government security and government operations.
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Figures 2.4 and 2.5 confi rm that homicide and related offences and sexual assault and related offences 

are the most commonly appealed offences as a proportion of fi rst instance trial cases that resulted in 

a conviction. Homicide trials are often long with complex judicial directions. For example, directions 

about complicity — a notoriously diffi cult area of the law — were the source of error in several successful 

homicide conviction appeals.61 

The higher rate of appeal for sexual assault offences may be due to the nature of the evidence in those cases, 

sometimes described as “word against word”62 cases. The appellant seeks to have the evidence tested 

via limb 1 of s 6(1) of the Criminal Appeal Act. In just over one-fi fth of successful sexual assault appeals, 

the conviction was set aside on the basis that the verdict of the jury was unreasonable and could not be 

supported by the evidence.63 The higher rate of appeal for sexual assault cases may also be a refl ection 

of the nature of the trials, which are characterised by numerous judicial directions.64 Misdirections 

constituted over half of the errors in successful sexual assault appeals.

61 See Chapter 7, “Limbs 2 and 3 cases: misdirections” at [7.5.4].

62 R v Markuleski (2001) 52 NSWLR 82 at [2]. 

63 See Chapter 5, “Limb 1 verdict cases” at [5.4]. See also Table 5.1.

64 These are discussed in Chapter 13, “Sexual assault appeals” at [13.6.3]. See also Table 7.1.
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3.1  Introduction
The following discussion explains and analyses the legislative basis of conviction appeals in New 

South Wales. An “appeal” is not a procedure known to the common law.1 It is a creature of statute:

 “In short, it is the proper construction of the terms of any particular statutory grant of a right of 

appeal which determines its nature.” 2 [Citations omitted.]

It is a fundamental tenet of the law that courts must obey the provisions of an applicable appeal 

statute.3 In the case of conviction appeals, ss 5(1)(a)–(b) of the Criminal Appeal Act 1912 provides:4

  “A person convicted on indictment may appeal under this Act to the court: 

  (a) agai nst the person’s conviction on any ground which involves a question of law alone, and

  (b) with  the leave of the court … on any ground of appeal which involves a question of fact alone, 

or question of mixed law and fact, or any other ground which appears to the court to be a 

suffi cient ground of appeal.”

In almost all cases, a conviction appeal under s 5(1)(b) will involve a “question of mixed law and fact” 

because, as Spigelman CJ explained in R v PL, “[t]he  process of ‘applying’ a legal principle to the facts 

of a case involves a mixed question of fact and law”.5 

The statutory requirement for leave of the court for conviction appeals which involve questions of 

mixed law and fact in s 5(1)(b) has largely been ignored until lately by the court. This drew the following 

comment from Rothman J in 2007:

 “A  survey of past conviction appeals, successful and unsuccessful, discloses that no conviction 

appeal has been granted leave and leave has not ever been requested. It seems that it has been 

assumed by all that conviction appeals are ‘as of right’.” 6 

Chapter 3 

The legislative basis of conviction 
appeals in NSW

1 Dwyer v Calco Timbers Pty Ltd (2008) 234 CLR 124 per Gleeson CJ, Gummow, Kirby, Hayne and Heydon JJ at [2]; 

Lacey v A-G (Qld) (2011) 85 ALJR 508 per French CJ, Gummow, Hayne, Crennan, Kiefel and Bell JJ at [8].

2 Dwyer v Calco Timbers Pty Ltd (2008) 234 CLR 124 per Gleeson CJ, Gummow, Kirby, Hayne and Heydon JJ at [2].

3 Conway v The Queen (2002) 209 CLR 203 per Kirby J at [74].

4 Section 5 is entitled “Right of appeal in criminal cases”.

5 (2009) 261 ALR 365 at [26].

6 Krishna v DPP (NSW) (2007) 178 A Crim R 220 at [43]. After Krishna, the court has acknowledged that leave is required: 

see Carlton v R (2008) 189 A Crim R 332; Alramadan v DPP (NSW) [2007] NSWCCA 322 at [44], [68]–[71]; Whitmore v R 

[2010] NSWCCA 157 at [7].
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In this respect, New South Wales is to be contrasted to England where the appellate court there routinely 

refuses leave to appeal.7 Since 2007, the New South Wales Court of Criminal Appeal has held that the 

statutory requirement of leave to appeal should not be treated as a mere formality.8 The court has not 

yet articulated the factors relevant to the granting of leave9 other than to hold that the decision whether 

to grant leave “involves an assessment of the arguability of the ground relied upon”.10 The question of 

leave also arises for consideration under r 4 of the Criminal Appeal Rules which imposes a further leave 

hurdle to argue a ground of appeal where an objection has not been made in relation to a direction (or 

omission to direct) or to the reception or exclusion of evidence at trial. Rule 4 is discussed below. 

3.2  The determination of conviction appeals 
With the exception of Victoria,11 there is a common form of conviction appeal provision in force in 

all Australian jurisdictions.12 Although the wording used is not always identical, the High Court has 

described these common form provisions as “analogues, or virtual analogues”.13 

Section 6 of the Criminal Appeal Act sets out the grounds on which the “court” (defi ned in s 2(1) as the 

Court of Criminal Appeal) can allow an appeal against conviction. Section 6 is entitled “Determination of 

appeals in ordinary cases” and like its interstate and Territory counterparts was “taken directly from”14 

a now repealed 1907 English statute. However, the English statute was different in one important 

respect: it did not empower the English appellate court to order a new trial.15 

7 JR Spencer, “Does our present criminal appeal system make sense?” [2006] Crim LR 677. The author notes at 678–679 

n 3, 11, that in 1954, leave to appeal was granted in only 11% of cases (127 of 1086 applications), and that the overall 

success rate for appeals was 7%, while in 2004 leave was granted in 35% of cases (2684 of 7591 applications), and the 

overall success rate was 20%. 

8 Rasic v R [2009] NSWCCA 202 per Johnson J at [12].

9 See for example, Krishna v DPP (NSW) (2007) 178 A Crim R 220 at [44]–[46]; R v PL (2009) 261 ALR 365 at [23].

10 RWB v R (2010) 202 A Crim R 209 per Simpson J at [128].

11 Section 276 of the Criminal Procedure Act 2009 (Vic) commenced on 1 January 2010 replacing the now repealed 

Crimes Act 1958 (Vic), s 568(1). The former s 568(1) was materially similar to the common form provisions. Section 276 

is discussed below under “Future directions” at [3.10].

12 State and Territory provisions: Criminal Appeal Act 1912 (NSW), s 6(1); Criminal Code (Qld), ss 668E(1), (1A); Criminal Law 

Consolidation Act 1935 (SA), s 353(1); Criminal Appeals Act 2004 (WA), ss 30(3), (4) (this provision was inserted in 2004 

and is essentially the same as the provision it replaced, save for the excision of some antiquated language); Criminal Code 

(Tas), ss 402(1), (2); Supreme Court Act 1933 (ACT), s 37O(2); Criminal Code (NT), ss 411(1), (2). Federal provision: Federal 

Court of Australia Act 1976 (Cth), s 30AJ (this provision was inserted by the Federal Court of Australia Amendment (Criminal 

Jurisdiction) Act 2009 (Cth) and commenced on 4 December 2009. It is materially similar to the NSW provision, save for the 

insertion of the word “substantial” before “miscarriage” in limb 3). 

13 Grey v The Queen (2001) 75 ALJR 1708 at [25]; see also Evans v The Queen (2007) 235 CLR 521 per Kirby J at [115]. 

14 Weiss v The Queen (2005) 224 CLR 300 at [12]. See also Gassy v The Queen (2008) 236 CLR 293 per Kirby J at [54].

15 Criminal Appeal Act 1907 (UK), s 4(1), later re-enacted as Criminal Appeal Act 1968 (UK), s 2(1)(a). As the appellate 

court had no power to order a new trial, if an appeal was allowed, the appellant was acquitted. The failure to invest the 

appellate court with power to order a new trial was the subject of a divisive and rigorous debate. Proponents of the 

approach taken in the legislation relied in part on the “one trial principle”: M Friedland, “New trial after an appeal from a 

conviction: Part I” (1968) 84 LQR 48 at 49. In 1964, a provision was inserted empowering an appellate court to order a 

new trial in fresh evidence cases: Criminal Appeal Act 1964 (UK). Finally, in 1988 a more general power to order a new 

trial was conferred: see discussion in Spencer, above n 7. The English position is to be contrasted to the appeal provision 

in each State and Territory where the relevant appellate court has, from inception, been empowered to direct a verdict of 

acquittal or to order a new trial. See the discussion in Weiss v The Queen (2005) 224 CLR 300 at [20]–[21].
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Section 6(1) provides that, on an appeal under s 5(1) against conviction, the court shall allow the appeal 

if it is of opinion that any one or more of three conditions, or discrete “limbs”,16 is made out:

• fi rst, if the court is of opinion that “the verdict of the jury should be set aside on the ground that 

it is unreasonable, or cannot be supported, having regard to the evidence” (limb 1)

• second, that “the judgment of the court of trial should be set aside on the ground of the wrong 

decision of any question of law” (limb 2)

• third, that “on any other ground whatsoever there was a miscarriage of justice” (limb 3).

If any of the three limbs is established, s 6(1) further provides the court “shall allow the appeal” subject 

to the proviso that, notwithstanding that the court is of opinion that the point(s) raised by the appeal 

“might be” decided in favour of the appellant, the court may dismiss the appeal “if it considers that no 

substantial miscarriage of justice has actually occurred” (the proviso).

The three limbs and the proviso provide the legal and conceptual justifi cation for allowing conviction 

appeals. 

Section 6(2) provides: 

 “Subject to the specia l provisions of this Act, the court shall, if it allows an appeal under section 5(1) 

against conviction, quash the conviction and direct a judgment and verdict of acquittal to be entered.” 

[Emphasis added.]

Section 8(1) is a special provision. It provides that the court may order a new trial:

 “… if the court considers that a miscarriage of justice has occurred, and, that having regard to all 

the circumstances, such miscarriage of justice can be more adequately remedied by an order for a 

new trial than by any other order which the court is empowered to make”.

3.3  The three limbs in s 6(1)
The High Court insisted in Fleming v The Queen17 that “close attention must be paid to the language of 

s 6(1) [and there] is no substitute for giving attention to the precise terms in which [it] is expressed”.18 

In 2005, the Full Court of the High Court in Weiss v The Queen19 again heralded a return to the specifi c 

language of the statute, particularly the wording of the proviso, rather than “judicial expositions”20 in 

previous High Court decisions which purported to explain it “in other words”.21

The following discussion explains the three limbs, including the overlap between them and the task of 

applying the proviso.  

16 The term “limb” has been used by the HCA to differentiate each ground for allowing a conviction appeal: Fleming v The 

Queen (1998) 197 CLR 250 at [10]–[11], [24], [26]–[27], [29]–[30], [34] and [38]. See also DAO v R [2011] NSWCCA 63  

per Spigelman CJ at [44].

17 (1998) 197 CLR 250.

18 ibid per Gleeson CJ, McHugh, Gummow, Kirby and Callinan JJ at [12].

19 (2005) 224 CLR 300.

20 ibid at [9].

21 ibid at [31]–[33]. The court at [32] rejected the “statements … in the decided cases that describe the task presented by the 

proviso as being to decide whether conviction was ‘inevitable’ [See, eg, Festa v The Queen (2001) 208 CLR 593 at 631 

[121] per McHugh J]” or “ask whether the accused was deprived of a ‘chance which was fairly open … of being acquitted’ 

or a ‘real chance’ of acquittal [See, eg, Mraz v The Queen (1955) 93 CLR 493 at 514 per Fullagar J; [The Queen v] Storey 

(1978) 140 CLR 364 at 376 per Barwick CJ]” as substitutes for the language of the proviso. See also Cesan v The Queen 

(2008) 236 CLR 358 per Hayne, Crennan and Kiefel JJ at [123] where the court again rejected “the use of expressions, like 

loss of a real chance of acquittal, as substitutes for the statutory language”.
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3.3.1  Limb 1

The fi rst limb in s 6(1) draws attention to the evidence against the appellant and asks whether, having 

regard to the evidence, the jury’s verdict is unreasonable or cannot be supported. The question is one 

of fact which the court must decide by making its own independent assessment of the evidence.22 In 

practice, appellants plead this limb as a specifi c ground of appeal . 

3.3.2  Limb 2

Limb 2, “wrong decision of any question of law”, is directed to decisions made during the course of 

the trial. In Simic v The Queen,23 the High Court held that a wrong decision under limb 2 includes those 

cases in which the re has been “a misdirection as to the law or in which evidence has been improperly 

admitted or rejected”.24 

Since evidentiary rulings are made prospectively, it is necessary for the appellant, relying upon the 

material that is before the judge, to “show that the decision to admit the evidence was wrong at the 

time it was made”25 [emphasis in original]. That does not include an assessment of the actual impact 

of the evidence that is later given in the trial, which according to Simpson J, can be the preserve of limb 3 

as explained below.26 

The High Court has also held that a failure to observe a statutory provision which is expressed in terms 

of a legal imperative is to make a wrong decision of any question of law within limb 2.27 Some examples 

of these are:

• a failure to comply with a provision of the Criminal Procedure Act requiring a judge to warn himself 

or herself of potentially unreliable evidence in the reasons for verdict in a judge-alone trial28

• an erroneous refusal to conduct an inquiry into an accused’s unfi tness to be tried on the basis that 

it had not been “raised in good faith” within the terms of s 10(2) of the then Mental Health (Criminal 

Procedure) Act 199029

• failure to comply with the requirements of ss 21(1) and s 21B(2) of the then Mental Health (Criminal 

Procedure) Act in relation to special hearings.30

If an appellant establishes limb 2, the text of s 6(1) requires the court to then consider the proviso.31 

Although the text of the section is silent on the issue, it has been consistently held that where limb 2 is 

22 M v The Queen (1994) 181 CLR 487 at 492; The Queen v Nguyen (2010) 85 ALJR 8 at [33]; SKA v The Queen (2011) 85 

ALJR 571 at [14].

23 (1980) 144 CLR 319.

24 ibid per Gibbs, Stephen, Mason, Murphy and Wilson JJ at 327; Weiss v The Queen (2005) 224 CLR 300 at [26]. See also 

The Queen v Nguyen (2010) 85 ALJR 8 per Hayne, Heydon, Crennan, Kiefel and Bell JJ at [50].

25 R v Fletcher (2005) 156 A Crim R 308 per Simpson J at [40]. 

26 ibid.

27 Fleming v The Queen (1998) 197 CLR 250 per Gleeson CJ, McHugh, Gummow, Kirby and Callinan JJ at [27], [30].

28 ibid at [30].

29 Now known as the Mental Health (Forensic Provisions) Act 1990 (effective 1 March 2009). See R v Tier (2001) 121 A Crim R 

509 per Kirby J at [87]: “an error as to the accused’s unfi tness is fundamental. There is no question of the application of 

the proviso”. See also R v Mailes (2001) 53 NSWLR 251 at [34].

30 R v Zvonaric (2001) 54 NSWLR 1 at [3], [7]–[10], [45]–[48]. 

31 The Queen v Nguyen (2010) 85 ALJR 8 at [50]. The High Court was applying the repealed Victorian appeal provision 

which was materially similar to s 6(1).



 The legislative basis of conviction appeals in NSW   27

3

established, the onus shifts to the Crown to convince the appellate court to dismiss the appeal on the 

basis that no substantial miscarriage of justice has actually occurred.32

The demarcation between limb 2 and limb 3

A “question of law”

The High Court has held that a misstatement of facts by the judge to the jury is not a wrong decision of 

any question of law within the terms of limb 2, but rather comes within the terms of limb 3.33 

 “In the case of the facts, the trial judge must tell the jury that the facts are for them, that their 

verdict must be grounded on the evidence that they have heard, and that although he will review 

that evidence and make some comments of his own relative thereto they are not bound to accept 

anything that he may say.”34

The meaning of “decision”

The meaning attributed to the word “decision” in the phrase “wrong decision of any question of law” 

plays a critical role in classifying errors at trial as falling within either limb 2 or limb 3. 

In The Queen v Soma,35 a case involving a ground of appeal based on the alleged wrongful admission 

of evidence, the High Court held that whether a “wrong decision of any question of law” has been made 

depends on whether the appellant made an objection at the trial.36 If the appellant does not object, then 

there can be no “wrong decision”, and the ground must be dealt with under limb 3. This interpretation 

followed the approach of McHugh J in Papakosmas v The Queen,37 where his Honour expressed the 

view that a judge could not make an error of law if he or she “has not been asked for a ruling”.38 Justice 

Hayne also applied this approach in HML v The Queen.39 The New South Wales Court of Criminal 

Appeal has followed suit.40

In Bounds v The Queen,41 the High Court applied the reasoning in Soma to a ground of appeal based 

on an alleged defective indictment. The court held that since there was no objection by the appellant 

at trial there could be no wrong decision of any question of law and consequentially only limb 3 could 

be engaged.

32 “[I]t is for the prosecution to satisfy the appellate court that such irregularities have caused no substantial miscarriage of 

justice”: Libke v The Queen (2007) 230 CLR 559 per Kirby and Callinan JJ at [44], citing Fullagar J in Mraz v The Queen 

(1955) 93 CLR 493 at 514. In Simic v The Queen (1980) 144 CLR 319, Gibbs, Stephen, Mason, Murphy and Wilson JJ 

said at 327, after citing Mraz v The Queen at 514–516, “the Crown must establish that if there had been no error the jury 

would (or must) have come to the same conclusion” [emphasis added]. That part of this quote which states what must 

be established by the Crown (if there had been no error the jury would (or must) have come to the same conclusion) has 

clearly been overruled by Weiss (see further discussion below). “[I]f the point is taken at trial, the Crown will have the onus of 

persuading this Court that there had been no substantial miscarriage of justice: Clarke (1995) 78 A Crim R 226” [emphasis 

added]: R v Moussa (2001) 125 A Crim R 505 per Howie J at [63]. R v Moussa was subsequently quoted with approval in 

Toalepai v R [2009] NSWCCA 270 at [29].

33 Simic v The Queen (1980) 144 CLR 319 per Gibbs, Stephen, Mason, Murphy and Wilson JJ at 330–331.

34 ibid at 331.

35 (2003) 212 CLR 299.

36 ibid per Gleeson CJ, Gummow, Kirby and Hayne JJ at [11], [41]–[42], McHugh J at [79]. Soma was referred to by 

Spigelman CJ in R v O’Driscoll (2003) 57 NSWLR 416; [2003] NSWCCA 166 at [80]: “the joint judgment in the High Court 

emphasised the need to identify which limb of the statutory jurisdiction of a court of criminal appeal is invoked”.

37 (1999) 196 CLR 297.

38 ibid at [72].

39 (2008) 235 CLR 334 at [176].

40 See Carlton v R (2010) 199 A Crim R 591 at [19] where Howie J said: “There was no error by the trial judge because no 

objection was taken to the evidence on the basis that it was unlawful. The question that arises, therefore, is whether the 

appellant has satisfi ed the Court that the admission of the evidence has led to a substantial miscarriage of justice”.

41 (2006) 80 ALJR 1380 per Gleeson CJ, Hayne, Callinan and Crennan JJ at [12].



28   Conviction appeals in New South Wales — Judicial Commission of NSW

In Dhanhoa v The Queen,42 McHugh and Gummow JJ applied the same approach to judicial directions. 

In this case, the appellant contended that the judge failed to properly direct the jury in relation to 

identifi cation evidence and evidence of lies told by the accused. Justices McHugh and Gummow said 

that: “[b]ecause the trial judge was not asked to direct the jury, he did not make a ‘wrong decision of 

any question of law’”43 [emphasis in original]. Accordingly, limb 2 was not engaged and the appellant 

was required to establish limb 3, “on any other ground whatsoever there was a miscarriage of justice”. 

Justice Kirby considered the issue in Gassy v The Queen:44

 “One diffi culty involves the requirement in the preconditions to the operation of the section of a 

‘wrong decision on any question of law’. The issue is whether this necessitates a ‘decision’ in the 

sense of a specifi c ruling that the trial judge has been asked to make on an issue that is contested, 

enlivening a ‘decision’ of such a kind. Opinions to support that interpretation exist, mainly involving 

rulings on the admissibility of evidence. In this Court, opinions to this effect have been expressed. 

However, the issue has not been conclusively resolved.”45 [Citations omitted.]

An alternative view was expressed by Kirby J in Gassy v Queen.46 According to Kirby J, because a 

judge ordinarily plans an outline of the directions to be given, “it seems highly artifi cial to classify 

providing directions as not involving a ‘decision’ by the judge”.47 It would follow from this reasoning 

that all directions to the jury — even those to which an objection has not been made — constitute a 

“decision” within the terms of limb 2. It should be noted, however, that Kirby J stated that the point did 

not need to be decided in Gassy given the availability of the limb 3 ground in the statute.48 

There are other decisions which are not easy to reconcile. In The Queen v Nguyen,49 fi ve members of 

the High Court said that “in giving the directions the trial judge did about complicity, her Honour made 

a wrong decision on a question of law”. This was said in a context where the misdirection was raised 

for the fi rst time in the course of the hearing before the Victorian Court of Appeal.50 The High Court also 

noted that “[t]rial counsel took no exception to the instructions”.51 The High Court did not refer to any 

of the cases discussed above.

In Subramaniam v The Queen,52 the High Court held that a failure on the part of the trial judge to properly 

explain the special hearing process to the jury under s 21(4) of the then Mental Health (Criminal Procedure) 

Act 1990,53 although a fundamental error, could not be described as a “wrong decision of any question 

of law”, but rather “a ‘miscarriage of justice’ within the meaning of the substantive ground of appeal in 

the Criminal Appeal Act”.54 This approach is to be contrasted with Fleming v The Queen, where the High 

42 (2003) 217 CLR 1. 

43 ibid at [49]. 

44 (2008) 236 CLR 293.

45 ibid at [55]. 

46 (2008) 236 CLR 293.

47 ibid at [56].

48 ibid.

49 (2010) 85 ALJR 8 per Hayne, Heydon, Crennan, Kiefel and Bell JJ at [50].

50 ibid at [10].

51 ibid at [43].

52 (2004) 79 ALJR 116.

53 ibid. Now known as the Mental Health (Forensic Provisions) Act 1990 (effective 1 March 2009). According to the court at 

[42]: “It is no answer for the respondent to say that counsel for the appellant failed to request the trial judge to give the 

explanation that s 21(4) of the Act requires. No doubt it would have been better if either the prosecutor or the appellant’s 

counsel had done so. But the trial judge’s obligation is expressly stated by s 21(4). It is an obligation imposed on the 

court for the benefi t of the community as well as mentally unfi t defendants. The requirements of the subsection cannot 

be waived on an accused’s behalf or on behalf of the prosecution”.

54 ibid per Gleeson CJ, McHugh, Kirby, Hayne and Callinan JJ at [45].
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Court held that the failure of a judge in a judge-alone criminal trial to include in his conviction judgment 

a reference to a warning which his Honour was required to take into account under a statute, fell within 

both limbs 2 and 3.55 This holding invoking limb 2 was made despite the fact that no objection had been 

made at trial in relation to the warning.  

Limb 2 and limb 3 are expressed in very general terms and it is sometimes diffi cult to draw a clear 

distinction between them. The diffi culty can be illustrated where a trial judge refuses to accede to an 

application by defence counsel for the discharge of a jury either because something prejudicial has 

occurred,56 or where a juror is alleged to be biased.57 In Crofts v The Queen,58 the High Court, in setting 

out the relevant appellate test, did not refer to limb 2 or limb 3 in the common form appeal provision, 

but instead adopted the language of the proviso:  

 “… the duty of the appellate court, where the exercise of discretion to refuse a discharge is 

challenged, is not confi ned to examining the reasons given for the order to make sure that the 

correct principles were kept in mind. The appellate court must also decide for itself whether, in these 

circumstances, the result of the refusal to discharge the jury occasioned the risk of a substantial 

miscarriage of justice. In other words, can the appellate court say with assurance that, but for the 

admission of the inadmissible evidence, the conviction was inevitable?”59 [Citations omitted and 

emphasis added.]

It should be noted that the question posed in the last sentence in the above quote clearly introduces a 

test not found in the common form provision. It has subsequently been criticised by the High Court in 

Weiss.60 The approach in Crofts can be contrasted to the approach taken in R v TS.61 According to Sully J 

in TS, where a refusal to discharge the jury is challenged, the appellant must establish “a miscarriage of 

justice”.62 This “miscarriage of justice” test was later applied in Samadi v R 63 after the court referred with 

approval to Crofts. For many years, the “miscarriage of justice” test which has been applied has been 

that adopted in Victoria.64 More recently in Clark v R 65 and GAR v R (No 2),66 the New South Wales Court 

of Criminal Appeal applied the specifi c substantial miscarriage of justice formulation in Crofts. 

55 (1998) 197 CLR 250 per Gleeson CJ, McHugh, Gummow, Kirby and Callinan JJ at [27]: “the requirements of [former] s 33(2) 

and (3) [of the Criminal Procedure Act 1986] are expressed in terms of legal imperatives and a failure to observe either or 

both of them is to make a wrong decision on a question of law within the second limb of s 6(1) of the Criminal Appeal Act 

… Such failure may also mean that justice has miscarried, within the meaning of the third limb, because justice according 

to law, to which the accused was entitled, included compliance with the mandatory requirements of s 33”.

56 Crofts v The Queen (1996) 186 CLR 427 at 441.

57 Webb v The Queen (1994) 181 CLR 41 at 50. 

58 (1996) 186 CLR 427.

59 ibid at 441.

60 (2005) 224 CLR 300 at [32]–[33].

61 (2004) 144 A Crim R 124; [2004] NSWCCA 38 per Sully J at [118]: “a contention that the appellant’s convictions manifest 

a miscarriage of justice propounds in essence that the refusal of the discharge applications caused the subsequent trial 

of the appellant to miscarry by entailing ‘that he may thereby have lost a chance which was fairly open to him of being 

acquitted’: Mraz v The Queen (1955) 93 CLR 493 per Fullagar J at 514”. TS was decided before the HCA decision of 

Weiss where the court was critical of the burden placed on the appellate task by the need to ask whether an appellant 

had lost a chance of acquittal fairly open. See further discussion below. 

62 Mason P and Wood CJ at CL upheld both the ground which asserted that the judge erred in failing to discharge the jury 

and the ground that asserted a miscarriage of justice occurred as the result of prejudicial media publicity.

63 (2008) 192 A Crim R 251 at [135], [137].

64 R v Gallagher [1986] VR 219 per Young CJ, Kaye and Gray JJ at 245: “When a trial judge has refused an application to 

discharge the jury and the accused has been convicted, the appeal is not against the failure to discharge the jury, but 

against the conviction: Maric v [The Queen] (1978) 20 ALR 513 at pp. 518–519, per Gibbs ACJ; 52 ALJR 631 at p. 634. 

Accordingly the applicant must show that there has been a miscarriage of justice”.

65 [2010] NSWCCA 94 at [68].

66 [2010] NSWCCA 164 at [59]. 
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To complicate matters further, where an appellant frames his or her ground of appeal in terms of a 

“miscarriage of justice” having occurred at trial then that, by itself, is capable of bringing the ground within 

limb 3 rather than limb 2.67 RWB v R 68 is one such example. In Gately v The Queen,69 Hayne J, after noting 

that the appellant did not “seek to contend” that there had been any “wrong decision of any question of 

law”, confi ned his consideration of the ground of appeal to a “miscarriage of justice” in circumstances 

where, following an initial objection by trial counsel — to permit the jury unrestricted access in the jury 

room to a video recording of the complainant’s evidence — counsel acquiesced to a decision by the 

judge to give the jury access to the recording in a different but nevertheless impermissible way.70 Justice 

Kirby strongly dissented from Hayne J’s approach, describing it as too rigid.71 Although Gately was a 

Queensland case, the terms of the section are materially similar to s 6(1).

Approach adopted in study for classifi cation purposes

It was noted from the cases analysed in the study that as a matter of appellate practice, while the 

Court of Criminal Appeal frequently referred to the issue of whether r 4 of the Criminal Appeal Rules 

applied, the court rarely averted to the issue of whether a particular ground of appeal engaged limb 2 

or limb 3 of s 6(1). According to Brooking JA, the latter observation also applies to the Court of Appeal 

of Victoria.72 Appellants rarely referred to limb 2 and limb 3 as discrete limbs. The forensic logic of 

doing so may not be readily apparent to the uninitiated given that the court has to decide (in any event) 

whether the proviso (no substantial miscarriage actually occurred) applies. 

However, in classifying cases as falling within limb 2 or limb 3 for the purposes of this study, the 

approach taken by the High Court in The Queen v Soma,73 Bounds v The Queen,74 and by McHugh and 

Gummow JJ in Dhanhoa v The Queen75 has been adopted (see discussion above). 

Accordingly, grounds of appeal against directions, omissions to direct, or a decision as to the admission 

or rejection of evidence, have been classifi ed as falling within limb 2 where the appellant objected or 

sought a jury direction or a ruling as to the admissibility of evidence at the trial. As the ground had been 

raised at trial, leave under r 4 of the Criminal Appeal Rules was not required to argue the ground. 

Those grounds of appeal where the appellant did not object and sought no direction or ruling at trial 

have been classifi ed as falling within limb 3. Rule 4 applies to those grounds where they relate to 

directions and the admissibility of evidence at the trial.76

67 Gately v The Queen (2007) 232 CLR 208 per Hayne J at [76], Heydon J agreeing with additional reasons, Gleeson CJ and 

Crennan J agreeing with both judgments, Kirby J dissenting.

68 In RWB v R (2010) 202 A Crim R 209 per Simpson J at [131], Johnson and McCallum JJ agreeing, held that a ground 

of appeal expressed as: “[t]he combined effect of the submissions of the Crown prosecutor and the directions of the trial 

judge about Browne v Dunn … constitute a miscarriage of justice” [emphasis added] (see [11]) does “not really assert 

a ‘wrong decision of any question of law’. They clearly raise ‘any other ground whatsoever’ causing a miscarriage of 

justice”. It should be noted that no direction or re-direction was sought at trial.

69 (2007) 232 CLR 208 per Hayne J at [58], [76].

70 The jury was permitted to replay the recording in the courtroom in the presence of a bailiff, but the trial judge, counsel and 

the accused were not present.

71 Per Kirby J at [21]: “The appellant’s submissions presented a clear suggestion that more than one ‘wrong decision of [a] 

question of law’ had affected the decision of the court of trial. In so far as the reasons of Hayne J [referring to Hayne J at [58], 

[76]] suggest that the appellant’s complaints were limited to an assertion that a ‘miscarriage of justice’ had occurred in 

the absence of such a ‘wrong decision’, I respectfully disagree. It is, in my view, mistaken to insist upon a rigid separation 

of the second and third bases of appeal”.

72 R v Gallagher [1998] 2 VR 671 at 672–673.

73 (2003) 212 CLR 299 per Gleeson CJ, Gummow, Kirby and Hayne JJ at [11], [41]–[42], McHugh J at [79].

74 (2006) 80 ALJR 1380 per Gleeson CJ, Hayne, Callinan and Crennan JJ at [12].

75 (2003) 217 CLR 1 at [49]. 

76 See discussion below.
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The grounds of appeal which involved a failure to observe the provisions of a statute which are 

expressed in terms of legal imperatives, have been classifi ed as a wrong decision of any question 

of law within limb 2.

Finally, although on one view an erroneous refusal to discharge the jury or a decision by the judge 

about an irregularity involving the jury may be classifi ed as a wrong “decision” on a question of law 

within the terms of limb 2, these cases have been classifi ed in the study as limb 3 cases because of the 

emphasis in the applicable tests to the appellant showing that a miscarriage of justice has occurred.77

3.3.3  Limb 3

Limb 3, “on any other ground whatsoever there was a miscarriage of justice”, is a dragnet78 or 

residual provision. It is for the appellant to establish limb 3.79 Before the advent of criminal appeal 

statutes, a “miscarriage of justice” was any departure from a trial according to law.80 The meaning 

attributed to the term in the statute is not as technical. As McHugh J explained in Hembury v Chief 

of General Staff,81 in attributing meaning to the concept of “miscarriage of justice”, Australian courts 

“have applied the spirit and usually the words of Fullagar J in Mraz v The Queen”.82 What was said 

in Mraz was said in the context of a discussion about the meaning of the proviso (no substantial 

miscarriage of justice has actually occurred) and not specifi cally about limb 3. Justice Fullagar said:

 “… every accused person is entitled to a trial in which the relevant law is correctly explained to 

the jury and the rules of procedure and evidence are strictly followed. If there is any failure in 

any of these respects, and the appellant may thereby have lost a chance which was fairly open 

to him of being acquitted, there is, in the eye of the law, a miscarriage of justice. Justice has 

miscarried in such cases, because the appellant has not had what the law says that he shall 

have, and justice is justice according to law.”83

Justices Kirby and Callinan more recently described the concept of miscarriage in the following 

terms with reference to the terms of the proviso:

 “Justice is to be administered according to law. Justice, in strict terms, miscarries whenever 

there is a departure from proper process. Not every such departure will necessarily produce a 

substantial miscarriage of justice.”84

Limb 3 “may encompass any of a very wide variety of departures from the proper conduct of a 

trial”.85 As discussed above, appeals involving directions, omissions to direct, or a decision as to 

the admission or rejection of evidence, have been classifi ed as limb 3 cases where the appellant 

did not seek a jury direction or redirection, or a ruling as to the admissibility of evidence at the trial. 

These limb 3 cases are considered in Chapter 6, “Limbs 2 and 3 cases: admission or rejection of 

77 See further discussion of these cases under “Juror irregularities” in Chapter 9, “Other limb 3 cases” at [9.5.7].

78 TKWJ v The Queen (2002) 212 CLR 124 per McHugh J at [72].

79 Simic v The Queen (1980) 144 CLR 319 per Gibbs, Stephen, Mason, Murphy and Wilson JJ at 332.

80 This was under what is described as “the old Exchequer rule”; Weiss v The Queen (2005) 224 CLR 300 per Gleeson CJ, 

Gummow, Kirby, Hayne, Callinan and Heydon JJ at [18].

81 (1998) 193 CLR 641.

82 ibid at [15].

83 Mraz v The Queen (1955) 93 CLR 493 at 514. 

84 Libke v The Queen (2007) 230 CLR 559 at [48].

85 Nudd v The Queen (2006) 80 ALJR 614 per Gummow and Hayne JJ at [24].
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evidence”, and Chapter 7, “Limbs 2 and 3 cases: misdirections”. There are also a wide range of other 

grounds encompassed by limbs 2 and 3. These are considered in Chapter 8, “Other limb 2 cases”, and 

Chapter 9, “Other limb 3 cases”. The kinds of matters that have been argued under limb 3 include: 

• admissibility of fresh evidence86 

• withdrawal of a guilty plea 87  

• incompetence of trial counsel88 

• non-disclosure by the Crown89 

• a failure of the judge to properly supervise the proceedings.90  

Unlike limb 2, limb 3 does not require the demonstration of error, only whether something occurred or 

did not occur in the trial.91 The “inquiry about miscarriage must be an objective inquiry”:92 the ultimate 

question is whether the act or omission resulted in a miscarriage of justice.93 If the error or irregularity 

is said to have occurred as a result of “a failure of process, it is the process itself that is judged, not 

the individual performance of the participants in the process”.94 The enquiry under limb 3 requires a 

consideration of what did or did not occur at the trial, and whether what occurred or did not occur 

affected the outcome of the case.95 The word “outcome” is understood here to be “a conviction”.96 

It is interesting to note that the New Zealand Supreme Court, in interpreting an appeal provision in 

substantially the same terms as the New South Wales provision, has said that limb 3 is not established if 

an appellant shows any departure from procedure since “a miscarriage is more than an inconsequential 

or immaterial mistake or irregularity”.97

 “… a true miscarriage, that is, something which has gone wrong and which was capable of 

affecting the result of the trial, the task of the Court of Appeal under the proviso is then to consider 

whether that potentially adverse effect on the result may actually, that is, in reality, have occurred”.98 

[Emphasis in original.]

86 Mickelberg v The Queen (1989) 167 CLR 259.

87 R v Hura (2001) 121 A Crim R 472. 

88 TKWJ v The Queen (2002) 212 CLR 124 at [31]; Nudd v The Queen (2006) 80 ALJR 614 at [24]; MB v R [2009] NSWCCA 

200 at [9].

89 Grey v The Queen (2001) 75 ALJR 1708.

90 Cesan v The Queen (2008) 236 CLR 358 per Hayne, Crennan and Kiefel JJ at [112]–[122], Gummow J at [104]–[106].

91 TKWJ v The Queen (2002) 212 CLR 124 per Gaudron J at [30], Gummow and Hayne JJ agreeing at [100] and [102].

92 Nudd v The Queen (2006) 80 ALJR 614 at [27].

93 TKWJ v The Queen (2002) 212 CLR 124 per Gaudron J at [31], Gummow and Hayne JJ agreeing at [100] and [102]; Nudd v 

The Queen (2006) 80 ALJR 614 at [27], quoted by Spigelman CJ in MB v R [2009] NSWCCA 200 at [12].

94 Nudd v The Queen (2006) 80 ALJR 614 per Gleeson CJ at [8].

95 ibid per Gummow and Hayne JJ at [24], citing TKWJ v The Queen (2002) 212 CLR 124 per Gaudron J at [33], McHugh J 

at [79], Gummow J at [101], Hayne J at [104]. See also Stokes v The Queen (1960) 105 CLR 279, per Dixon CJ, Fullagar 

and Kitto JJ at 284–285 in the context of the criminal appeal provision found in Australian Capital Territory Supreme Court 

Act 1933–1959 (Cth), s 52, which had “miscarriage of justice” as a ground of appeal but did not contain the common 

form proviso in the Criminal Appeal Act 1912, s 6(1).

96 Nudd v The Queen (2006) 80 ALJR 614 per Kirby J at [86].

97 Matenga v R [2009] NZSC 18 per Blanchard J at [30], quoted by the Privy Council in Barlow v The Queen [2009] UKPC 

30 at [19] as follows: “The Weiss Court [(2005) 224 CLR 300] accepted that a miscarriage under our para (c) is anything 

which is a departure from applicable rules of evidence or procedure. We have hesitated about whether in its statutory 

context that is the meaning which should be given to the word, lest it lead to the application of the proviso in a large 

number of cases”. See the discussion of Weiss at [3.5].

98 ibid at [31], quoted by the Privy Council in Barlow v The Queen [2009] UKPC 30 at [19].
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While what occurs in a trial may be undesirable, it may not be enough to establish a “miscarriage of justice”. 

In Nudd, while trial counsel’s conduct was incompetent to a serious degree, the appellant nonetheless failed 

to establish a miscarriage of justice.99 The trial judge’s directions put the appellant’s case as well as it could 

be put and there was no failure of process that departed from the essential requirements of a fair trial.100 

It was a strong and unanswerable Crown case. Similarly, in Libke v The Queen, the High Court held that 

the manner in which the prosecutor cross-examined the accused was inappropriate,101 but rejected 

the appellant’s submission that the prosecutor’s conduct resulted in an unfair trial or a miscarriage of 

justice within the terms of limb 3.102  

If limb 3 is established, the onus shifts to the Crown under the proviso to show that the court should 

dismiss the appeal because no substantial miscarriage of justice actually occurred.103 Just what work 

the proviso has to do where a “miscarriage of justice” has been established has been a moot point, at 

least in Victoria.104 In TKWJ v The Queen,105 McHugh J said that the proviso has no application in many 

cases where the miscarriage of justice ground in s 6(1) is established due to the requirement for the 

court to determine whether what occurred affected the outcome of the case. This comment must now 

be viewed in light of the fresh approach the High Court has taken to the proviso in Weiss v The Queen 

explained below. 

3.4  Differentiation and overlap between the limbs
There are good reasons to differentiate between the limbs. By their terms, the three limbs are discrete and 

the discussion above shows that each has its own “work to do”. For instance, the enquiry in limb 1 — 

whether the verdict is supported by the evidence — is unconnected to the question of whether there 

has been a wrong decision of any question of law for the purposes of limb 2. Further, in the case of a 

decision to admit evidence, it may be that a decision to admit evidence made prospectively cannot be 

impugned as a wrong decision on a question of law within limb 2 at the time it was made. However, 

limb 3 permits the court to look at the evidence that was actually given and its impact on the trial and 

ask whether it occasioned a miscarriage of justice.106 

99 (2006) 80 ALJR 614 per Gleeson CJ at [20], Gummow and Hayne JJ at [34], Kirby J at [110], Callinan and Heydon JJ at [159].

100 ibid.

101 (2007) 230 CLR 559 per Gleeson CJ at [2], Kirby and Callinan JJ at [37], Hayne J at [79]–[80], Heydon J at [125]–[126].

102 ibid. Kirby and Callinan JJ dissented and held at [44], [51] that limb 3 was established and the case was not one fi t for 

the proviso. The appeal provision engaged was the Criminal Code (Qld), s 668E(1).

103 Cesan v The Queen (2008) 236 CLR 358 per Hayne, Crennan and Kiefel JJ at [112], [122], Heydon J agreeing at [133]; 

Doja v R (2009) 198 A Crim R 349 at [133]; Libke v The Queen (2007) 230 CLR 559 per Kirby and Callinan JJ at [49], [52]; 

TKWJ v The Queen (2002) 212 CLR 124 per McHugh J at [69]–[70]. Grey v The Queen (2001) 75 ALJR 1708 is also an 

illustration of the decision-making process involved. Gleeson CJ, Gummow and Callinan JJ held at [23] that the failure of the 

Crown to disclose to the defence material about a Crown witness was a miscarriage of justice, and then at [24] stated that 

the question was whether no substantial miscarriage of justice had actually occurred. See also Kirby J at [78]. This two-step 

process was also undertaken by the court in Subramaniam v The Queen (2004) 79 ALJR 116 where Gleeson CJ, McHugh, 

Kirby, Hayne and Callinan JJ found at [45]: “there has been a ‘miscarriage of justice’ within the meaning of the substantive 

ground of appeal” and later at [47]: “what occurred at the trial amounts to a ‘substantial miscarriage of justice’ for the 

purpose of the proviso”. 

104 R v Gallagher [1998] 2 VR 671 at 672. 

105 (2002) 212 CLR 124 per McHugh J at [71]: “Current authority indicates that the proviso has no application in many cases 

falling within the miscarriage of justice ground in s 6(1). It indicates that the appellant must show that the irregularity 

affected or may have affected the result of the trial. It also suggests that in many cases there is no difference between a 

miscarriage of justice and the ‘substantial miscarriage of justice’ to which the proviso refers”.

106 R v Fletcher (2005) 156 A Crim R 308 per Simpson J at [42], McClellan CJ at CL agreeing at [1].
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There is, however, an inevitable overlap between the limbs essentially because of the pervasiveness 

and width of the meaning of “miscarriage of justice”. In one sense, observations about the overlap 

between the limbs are academic. Although the discussion does not assist in an individual case, the 

observations nevertheless show how the line between the limbs can blur. 

3.4.1  Overlap between limb 3 and limbs 1 and 2

There is a degree of overlap between limb 2 and limb 3 because of the breadth of the concept of 

“miscarriage of justice” understood in its procedural sense107 as justice according to law, or to the 

requirements of law according to which a criminal trial is to be conducted. Chief Justice Gleeson said 

in Nudd v The Queen that the concept of miscarriage “is as wide as the potential for error. Indeed, it is 

wider; for not all miscarriages involve error”.108 In Festa v The Queen,109 Kirby J said:

 “A criminal trial which involves a wrong decision of a question of law and which results in a conviction 

of the accused, in one sense, itself involves a miscarriage of justice without more.”110 

In Heron v The Queen,111 Kirby J commented:

 “The very language of s 6(1) of the Criminal Appeal Act makes it clear that the common concern of 

all of the grounds mentioned is ‘miscarriage of justice’ …”.112 [Citation omitted.]

Further, as noted above, in Fleming v The Queen, the court held that the failure of  a judge in a judge-

alone trial to include a reference to a warning which would have been required if there were a jury fell 

within both limb 2 and limb 3 of s 6(1).113 

The fact that there is a degree of overlap between the limbs is not surprising and it serves as a reminder 

that it is wrong — to borrow an expression — “to over-compartmentalise”114 errors that c an occur in a 

criminal trial. 

As the High Court stated in Simic v The Queen, the outcome of a criminal appeal in a given case 

“should not depend on the application of rigid formulas”.115 Nevertheless, in a given case, an appellant 

must at least establish one of the limbs.

The High Court has said that limb 1 and limb 3 may involve a number of overlapping concepts.116 

Justice McHugh in TKWJ v The Queen, with reference to the judgment of Barwick CJ in Ratten v The 

Queen,117 said: 

 “In s 6(1), ‘miscarriage of justice’ as a ground of appeal includes a conviction that is based on 

unsafe or unsatisfactory evidence [limb 1] …”.118 

107 Mraz v The Queen (1955) 93 CLR 493 at 514; Hembury v Chief of General Staff (1998) 193 CLR 641 at [13]–[15]. 

108 (2006) 80 ALJR 614 at [7].

109 (2001) 208 CLR 593.

110 ibid at [199].

111 (2003) 77 ALJR 908.

112 ibid at [39].

113 (1998) 197 CLR 250 at [38].

114 Makawe Pty Ltd v Randwick City Council [2009] NSWCA 412 per Simpson J at [94].

115 Simic v The Queen (1980) 144 CLR 319 per Gibbs, Stephen, Mason, Murphy and Wilson JJ at 331.

116 Gipp v The Queen (1998) 194 CLR 106 at [119], referred to by Basten JA in Jovanovski v DPP (NSW) (2009) 198 A Crim 

R 279 at [8]; Carlton v R (2008) 189 A Crim R 332 at [71].

117 (1974) 131 CLR 510 at 515.

118 TKWJ v The Queen (2002) 212 CLR 124 at [69].
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Justices McHugh, Gummow and Kirby, in a discussion of the meaning of limb 1 in MFA v The Queen,119 

referred to two “contextual indications”, the second of which is:

 “… given by the reference to the demonstration, ‘on any other ground whatsoever’, of a ‘miscarriage 

of justice’. These words suggest that the kind of ‘unreasonable’ verdict or verdict that ‘cannot be 

supported, having regard to the evidence’ with which s 6(1) is concerned is one that leaves the 

appellate court believing that, notwithstanding the verdict, there has been a ‘miscarriage of justice’”.120

It is no longer acceptable to confl ate the limbs by the use of the discredited and confusing phrase that 

the verdict of the jury is “unsafe and unsatisfactory”.121

3.5  The task presented by the proviso
If an appellant establishes any one of the three limbs, the proviso must be considered. Section 6(1) 

provides that if the court is of opinion that the point(s) raised by the appeal might be decided in favour 

of the appellant, the court may dismiss the appeal “if it considers that no substantial miscarriage of 

justice has actually occurred”. According to the High Court, the effect of the common form appeal 

provision was to sweep aside the old Exchequer rule whereby there was a “miscarriage of justice” in a 

criminal trial “whenever there was any departure from trial according to law, regardless of the nature or 

importance of the departure”122 [emphasis in original]. 

3.5.1  Limb 1 and the proviso 

Despite the wording of the proviso (“point or points raised by the appeal might be decided in favour of 

the appellant”), it is not applied where an appellant establishes limb 1 (“the verdict of the jury should be 

set aside on the ground that it is unreasonable, or cannot be supported, having regard to the evidence”). 

If limb 1 is established, a substantial miscarriage of justice has “actually occurred”.123 Ordinarily, there 

is no room for the proviso to be considered. Once limb 1 is established, the court acquits the appellant 

because “it would not ordinarily be right to order a new trial so that the prosecution could attempt to 

improve its evidence on a future occasion”.124 In rare cases, the court allows the appeal and substitutes 

the verdict for a lesser charge or orders a new trial on a lesser charge. The recently enacted Federal 

Court appeal provision, which technically permits the proviso to be applied where the verdict cannot be 

supported by t he evidence, does not sit well with this view of the consequences of establishing limb 1.125 

It is diffi cult to envisage how a court could dismiss an appeal once limb 1 is established. This view has 

been accepted by the New Zealand Supreme Court,126 and is also expressed in a discussion paper 

released in July 2010 by the Harmonisation of Criminal Procedure Working Group of the Standing 

Committee of Attorneys-General relating to criminal appeals legislation throughout Australia.127 

119 (2002) 213 CLR 606.

120 ibid at [50].

121 Fleming v The Queen (1998) 197 CLR 250 per Gleeson CJ, McHugh J, Gummow, Kirby and Callinan JJ at [11]. The 

phrase “unjust or unsafe” could be construed as referring to limb 1 or to some defect in the summing-up or some other 

feature of the case raising a substantial possibility that the jury may have been mistaken or misled. See also Davies v The 

King (1937) 57 CLR 170 per Latham CJ, Rich, Dixon, Evatt and McTiernan JJ at 180.

122 Per Gummow and Hayne JJ explaining Weiss v The Queen (2005) 224 CLR 300 at [18] in Evans v The Queen (2007) 235 

CLR 521 at [40]. 

123 TKWJ v The Queen (2002) 212 CLR 124 per McHugh J at [72].

124 AK v State of WA (2008) 232 CLR 438 per Heydon J at [65], citing The Queen v Taufahema (2007) 228 CLR 232 at [52].

125 Federal Court of Australia Act 1976, s 30AJ (effective 4 December 2009).

126 R v Owen [2008] 2 NZLR 37 at [5]. 

127 Harmonisation of Criminal Procedure Working Group of the Standing Committee of Attorneys-General, Harmonisation of 

Criminal Appeals Legislation, Discussion Paper, July 2010 at [9.13]–[9.14]. 
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3.5.2  Limbs 2 and 3 and the proviso

Therefore, ordinarily an appellate court only applies the proviso and dismisses an appeal under s 6(1) 

where limb 2 (“wrong decision of any question of law”) and/or limb 3 (“on any other ground whatsoever 

there was a miscarriage of justice”) have been established and, in the words of the proviso, “no 

substantial miscarriage of justice has actually occurred”. 

The legislature’s distinction in s 6(1) between limb 3, a mere “miscarriage of justice”, and the phrase 

“substantial miscarriage of justice” in the proviso, has been described as a riddle worthy of Plutarch,128 

and on its face “a conundrum”.129 In Weiss v The Queen, the High Court explained the riddle with 

reference to history:

 “What the history reveals is that a ‘miscarriage of justice’, under the old Exchequer rule, was any 

departure from trial according to law, regardless of the nature or importance of that departure. 

By using the words ‘substantial’ and ‘actually occurred’ in the proviso, the legislature evidently 

intended to require consideration of matters beyond the bare question of whether there had been 

any departure from applicable rules of evidence or procedure. On that understanding of the section 

as a whole, the word ‘substantial’, in the phrase ‘substantial miscarriage of justice’, was more than 

mere ornamentation.” 130 [Emphasis in original.]

It is convenient to note here that the Commonwealth Parliament in its recently enacted Federal Court 

appeal provision deliberately dispensed with this textual distinction by adding the word “substantial” to 

limb 3 and making it clear that if limb 3 is established, the proviso cannot be applied.131 

The High Court in Weiss v The Queen said it is the “words of the statute that ultimately govern”132 the 

operation of the proviso. It took a fresh approach to the proviso and cautioned against judicial 

explanations of its operation “using other words”.133 The joint judgment in Cesan v The Queen134 quoted 

Weiss v The Queen for the “three fundamental propositions” an appellate court must address in applying 

the proviso when either limb 2 or limb 3 is established: 

 “In Weiss v The Queen, the Court said that it was neither right nor useful to attempt to lay down 

absolute rules or singular tests to govern the application of the proviso beyond three fundamental 

propositions. First, the appellate court must itself decide whether a substantial miscarriage of justice 

has actually occurred. Secondly, that task is an objective task which is not materially different from 

other appellate tasks. Thirdly, the standard of proof is the criminal standard. The Court rejected the 

use of expressions, like loss of a real chance of acquittal, as substitutes for the statutory language. 

Rather, the Court held that no single universally applicable description of what constitutes ‘no 

substantial miscarriage of justice’ can be given. 

 The Court furth er held in Weiss that a necessary, but not a lways suffi cient, step to the application 

of the proviso is that the appellate court is persuaded that the evidence properly admitted at trial 

proved, beyond reasonable doubt, the a ccused’s guilt of the offence on which the jury returned its 

verdict of guilty.”135 [Citations omitted and emphasis added.]

128 Eastman v The Queen (2000) 203 CLR 1 per Hayne J at [315], quoting R v Gallagher [1998] 2 VR 671 at 672; Grey v The 

Queen (2001) 75 ALJR 1708 at [25].

129 Weiss v The Queen (2005) 224 CLR 300 at [18]; Evans v The Queen (2007) 235 CLR 521 per Gummow and Hayne JJ 

at [40].

130 (2005) 224 CLR 300 at [18]. See also comments at [10].

131 Federal Court of Australia Act, s 30AJ.

132 (2005) 224 CLR 300 at [9].

133 ibid.

134 (2008) 236 CLR 358.

135 ibid at [123]–[124]. See also Davies v R [2011] NSWCCA 19 at [85]–[86].
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The italicised text in the above quote refers to the principle that the mere fact that the appellate court 

is persuaded of the appellant’s g uilt “does not in every case conclude the inquiry about the proviso’s 

application”.136 Circumstances can still arise where it cannot be said that there was no substantial 

miscarriage of justice. For example, where the judge does not give a reasoned decision for the verdict 

in a judge-alone trial as required under a statutory provision,137 or where there are radical errors (see 

discussion below). 

The court in Weiss expressly rejected the statement in Wilde v The Queen138 that the “loss of such a 

chance of acquittal cannot be anything but a substantial miscarriage of justice”139 as a substitute for 

the statutory language. 

3.6  The proviso and appellate limitations
The application of the proviso involves reviewing “the whole record of trial”,140 bearing in mind the 

natural limitations of proceeding wholly or substantially on the record, and “look[ing] beyond what the 

jury may be assumed to have accepted and … so far as [the court] properly can, to judge the evidence 

for itself”.141 With respect to those “natural limitations”, the court acknowledged in Weiss that there 

may be:

 “… perhaps many cases, where those natural limitations require the appellate court to conclude 

that it cannot reach the necessary degree of satisfaction. In such a case the proviso would not 

apply, and apart from some exceptional cases, where a verdict of acquittal might be entered, it 

would be necessary to order a new trial”.142 [Emphasis added.] 

The proviso cannot be applied to dismiss an appeal where the error at trial denies or substantially 

frustrates the capacity of an appellate court to decide whether a conviction is just.143 The process of 

the trial and its outcome are related.144 Justices Gummow and Hayne stated that: 

 “The graver the departure from the requirements of a fair trial, the harder it is for an appellate court 

to conclude that guilt is established beyond reasonable doubt. It is harder because the relevant 

premise for the debate about the proviso’s application is that the processes designed to allow a fair 

assessment of the issues have not been followed at trial.”145 

The impact of this fresh approach to the proviso is not entirely clear. The court acknowledged in Weiss 

that it may “tend to prolong appellate hearings”.146 Where the credibility of witnesses is central to the 

resolution of the issues in the trial it may be more diffi cult for the appellate court to apply the proviso.147 

However, it is permissible for the appellate court to apply the proviso after comparing the appellant’s 

136 AK v State of WA (2008) 232 CLR 438 per Gummow and Hayne JJ at [59].

137 ibid at [54], [59]; Criminal Procedure Act 2004 (WA), s 120(2).

138 (1988) 164 CLR 365.

139 ibid at 372.

140 Weiss v The Queen (2005) 224 CLR 300 at [47].

141 ibid at [51].

142 ibid at [41].

143 Nudd v The Queen (2006) 80 ALJR 614 per Gleeson CJ at [7]; Evans v The Queen (2007) 235 CLR 521 per Gummow 

and Hayne JJ at [48]; AK v State of WA (2008) 232 CLR 438 per Gleeson CJ and Kiefel J at [23].

144 Nudd v The Queen (2006) 80 ALJR 614 where Gleeson CJ said at [5]: “This emphasis upon outcome and process as 

requirements of justice according to law is fundamental and familiar”.

145 Evans v The Queen (2007) 235 CLR 521 at [42].

146 Weiss v The Queen (2005) 224 CLR 300 at [47].

147 Tuhura v R [2010] NZCA 246 at [72], referring to Beins v State of WA [No 2] [2006] WASCA 272 at [80]; R v Nicoletti (2006) 

164 A Crim R 81 at [48].
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account of events with the evidence of the Crown witness and the objective circumstantial evidence.148 

The Victorian Court of Appeal has held that, in deciding the proviso issue, the appellate court can view 

a video recording of the trial (for particular evidence) when it is available.149 The High Court has since 

held that an appellate court need not view a pre-recorded video recording of evidence given in the trial 

in determining whether limb 1 is established, unless there is something in the circumstances of the 

case which necessitates such a course.150

The Weiss case was remitted to the Victorian Court of Appeal, and in a 40-page judgment, the court 

applied the proviso and, after assessing the whole record, it ultimately dismissed the appeal.151 The High 

Court has nonetheless maintained that intermediate courts of Australia “must continue to apply” Weiss’s 

case.152 The High Court’s decision in Weiss has attracted considerable criticism in Victoria and provided 

the impetus for the repeal of the common form appeal provision in that State on 1 January 2010. The 

debate surrounding the Weiss decision, the proposals for reform of the common form appeal provision 

and the new Victorian appeal provision153 are discussed below at [3.10]. 

3.7  The proviso and fundamental or radical error 
The proviso also has no application where the irregularity which has occurred in a trial: 

 “… is such a departure from the essential requirements of the law that it goes to the root of the 

proceedings”.154 

This specie of fundamental or radical error, also described in Weiss as “a serious breach of the 

presuppositions of the trial”,155 is not referred to in the statute. It is a common law creation. Although 

conceived in the 1980s, it has been recognised and applied more recently by the High Court.156 Chief 

Justice Spigelman suggested in Doja v R157 that, notwithstanding the  “root of proceedings” enquiry 

required for the identifi cation of a fundamental defect: 

 “… recent case law in the High Court has emphasised that it is important not to be distracted from 

the statutory language of whether there has been a ‘substantial miscarriage of justice’”.158

3.8  Raising issues  at trial and r 4 of the Criminal Appeal Rules 
It would be remiss not to refer to the obligation to raise issues at trial and some of the law in relation 

to r 4 of the Criminal Appeal Rules. At common law, defence counsel has a duty to make objections at 

trial to perceived errors or irregularities which are prejudicial to the accused.159 This obligation includes 

148 Mahmood v State of WA [No 2] [2008] WASCA 259 at [210]; R v El Moustafa [2010] VSCA 40 at [32].

149 R v El Moustafa [2010] VSCA 40 at [46]–[47].

150 SKA v The Queen (2011) 85 ALJR 571 per French CJ, Gummow and Kiefel JJ at [31].

151 R v Weiss (No 2) (2006) 164 A Crim R 454.

152 Libke v The Queen (2007) 230 CLR 559 per Hayne J at [115], Heydon J agreeing at [117].

153 Criminal Procedure Act 2009 (Vic), s 276.

154 Wilde v The Queen (1988) 164 CLR 365 per Brennan, Dawson and Toohey JJ at 373, quoted with approval by Gleeson CJ, 

McHugh, Kirby, Hayne and Callinan JJ in Subramaniam v The Queen (2004) 79 ALJR 116 at [47]; AK v State of WA (2008) 

232 CLR 438 per Heydon J at [87], [110]; Evans v The Queen (2007) 235 CLR 521 per Kirby J at [117].

155 Weiss v The Queen (2005) 224 CLR 300 at [46].

156 Subramaniam v The Queen (2004) 79 ALJR 116 at [47].

157 (2009) 198 A Crim R 349.

158 ibid at [52]. In support of that proposition, Spigelman CJ cites: Evans v The Queen (2007) 235 CLR 521 at [39]–[43]; 

AK v State of WA (2008) 232 CLR 438 at [54]–[55]; Gassy v The Queen (2008) 236 CLR 293 at [32]–[34], [60].

159 R v Tripodina (1988) 35 A Crim R 183 at 191; R v Esposito (unrep, 23/7/90, NSWCCA).
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raising any matters which the trial judge may have overlooked in the summing-up or anything that the 

trial judge has put erroneously.160 In R v Tripodina, Yeldham J added: 

 “… as has been pointed out on many occasions and over a great many years, the fact that no 

objection is taken to a procedural step adopted by the trial judge, or to matters put or omitted by 

him in his summing up, is cogent evidence indeed, in most cases, that counsel absorbed in the 

atmosphere of the trial saw no injustice or error in what was done”.161 

The case has been quoted with approval repeatedly by the New South Wales Court of Criminal Appeal 

and the Victorian Court of Appeal.162

Since Stirland v Director of Public Prosecutions,163 it has been accepted that it is not necessarily fatal 

to an appeal that defence counsel failed to raise the necessary objection.164 However, it is “a matter of 

signifi cance in the appellate process”165 and an appellate court will not consider a matter which was 

not raised at trial without good reason. 

Rule 4 of the Criminal Appeal Rules is an additional and important procedural rule. It creates a leave 

hurdle for certain grounds of appeal that could have been raised at trial. It provides: 

 “No direction, omission to direct, or decision as to the admission or rejection of evidence, given 

by the Judge presiding at the trial, shall, without the leave of the Court, be allowed as a ground for 

appeal or an application for leave to appeal unless objection was taken at the trial to the direction, 

omission, or decision by the party appealing or applying for leave to appeal.”166 [Emphasis added.]

While r 4 covers directions given to the jury and evidentiary rulings, it does not cover many other important 

procedural aspects of modern criminal trials such as decisions surrounding jury selection and discharge, 

defective indictments, and the conduct of the trial by the judge or the conduct of the prosecutor.167 

Rule 4 did not form part of the original rules under the Criminal Appeal Act. Its predecessor, r 4A, was 

only inserted in 1925.168 It remained in force until 1940 when it was rescinded.169 Rule 4 in its current 

form commenced on 1 January 1953.170 

The New South Wales Court of Criminal Appeal has always taken a hostile stance towards grounds of 

appeal that could have been the subject of an objection at trial, but were not raised by counsel.171 For 

example, in 1928, Street CJ said: 

160 R v Tripodina (1988) 35 A Crim R 183 at 191; Germakian v R (2007) 70 NSWLR 467 at [11]; Wong v R [2009] NSWCCA 

101 at [143].

161 R v Tripodina (1988) 35 A Crim R 183 at 191.

162 Germakian v R (2007) 70 NSWLR 467 at [12]; Wong v R [2009] NSWCCA 101 at [143]; R v Wright [1999] 3 VR 355 at [16].

163 [1944] AC 315 at 319, 328.

164 De Jesus v The Queen (1986) 61 ALJR 1 per Gibbs CJ at 3.

165 R v Esposito (unrep, 23/7/90, NSWCCA).

166 Rule 4 was made under the Supreme Court Act 1970: see Criminal Appeal Act 1912, s 28.

167 See further discussion in Ch 9, “Other limb 3 cases”.

168 NSW, Rules, regulations, by-laws, ordinances, etc, 1925, Government Printer, Sydney, 1926, p 794.

169 NSW, Rules, regulations by-laws, ordinances, etc, 1940, Government Printer, Sydney, 1941, p 118.

170 R v Parker [1974] 1 NSWLR 14 at 17.

171 R v Johnson (1917) 17 SR (NSW) 481 is a good example. In R v Sorlie (1925) 25 SR (NSW) 532 at 539, Street CJ quoted 

the following passage from Alverstone LCJ in R v Stoddart (1909) 2 Cr App R 217: “Every summing-up must be regarded 

in the light of the conduct of the trial and the questions which have been raised by the counsel for the prosecution and for 

the defence respectively. This Court does not sit to consider whether this or that phrase was the best that might have been 

chosen, or whether a direction which has been attacked might have been fuller or more conveniently expressed, or whether 

other topics which might have been dealt with on other occasions should be introduced. This Court sits here to administer 

justice and to deal with valid objections to matters which may have led to a miscarriage of justice”. See also R v Kalinowski 

(1930) 31 SR (NSW) 377 at 382.
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 “I am loth to appear to give any encouragement to the vicious practice of basing appeals upon 

grounds which were not suggested at the trial, and which are heard of for the fi rst time as a result 

of a minute criticism of the text of the summing up after the trial is over.”172

In R v Esposito,173 the appellant challenged the validity of r 4 on the basis that it undercut the right 

of appeal in s 5. The court described the rule as “appropriate” given the common law and upheld its 

validity on the basis that it was a rule of “practice and procedure”:  

 “The rule does not seek to impose any fetters on the Court when the application for leave comes 

before it. In our view, therefore, the rule is properly to be considered as a matter of practice and 

procedure. The rule does not seek to divest persons who seek to invoke the jurisdiction of this 

Court of rights which they otherwise would have had under s.5 of the Act. The rule merely imposes 

a procedural obstacle which the Court may remove at will.”174

The onus of establishing that leave should be granted under r 4 is on the appellant. Justice McHugh 

said in Papakosmas v The Queen that leave should only be given by the Court of Criminal Appeal under 

r 4 if it is satisfi ed the appellant has “an arguable case”175 that the judge made an error of law or that the 

appellant’s conviction is a miscarriage of justice. According to McHugh J, it is “extremely diffi cult”176 

to show an error of law where the appellant has failed to object or ask for a direction at trial. On this 

reading, in most cases, appellants who require leave under r 4 will have the onus of establishing that a 

miscarriage of justice occurred. 

3.9  The Tripodina hurdle for leave under r 4
The Court of Criminal Appeal has over the last few decades hardened its approach further to leave 

applications under r 4. The leave hurdle for r 4 is described by Yeldham J in R v Tripodina,177 where his 

Honour comprehensively reviewed many of the authorities up to 1988:

 “Generally speaking [le ave under r 4] will only be granted where an irregularity has occurred which 

is such a departure from the essential requirements of the law that it goes to the root of the 

proceedings.”178 [Emphasis added.]

The New South Wales Court of Criminal Appeal has repeatedly quoted and applied this passage,179 most 

recently in Germakian v R.180 Germakian has also been applied in subsequent cases.181 However, it is 

respectfully submitted that the statement in Tripodina creates a leave hurdle which is simply too high. The 

statement that the error must go to root of the proceedings before leave is granted under r 4 has never been 

supported by the High Court. It reads language into r 4 that simply is not there. It was acknowledged in 

172 R v Glover (1928) 28 SR (NSW) 482 at 487.

173 (unrep, 23/7/90, NSWCCA).

174 ibid.

175 (1999) 196 CLR 297 at [72].

176 ibid.

177 (1988) 35 A Crim R 183 at 192–195.

178 ibid at 195.

179 Fung v R (2007) 174 A Crim R 169 at [50]; R v Zoef [2005] NSWCCA 268 at [79]; R v Mostyn (2004) 145 A Crim R 304 

at [52]; R v Mitton (2002) 132 A Crim R 123 at [44]; R v Hokafonu [2002] NSWCCA 92 at [30]; R v Fuge (2001) 123 

A Crim R 310 at [28]; R v Marsh [2000] NSWCCA 370 at [60]; R v Shafi ei (2000) 115 A Crim R 45 at [44]; R v Masters (1992) 

26 NSWLR 450 at 455; R v Yuill (1994) 34 NSWLR 179 at 186.

180 (2007) 70 NSWLR 467 at [13].

181 Sanchez v R (2009) 196 A Crim R 472 at [62]; Keung v R (2008) 191 A Crim R 317 at [21].
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R v Wilson182 that the Tripodina test for leave under r 4 was “more onerous”183 and that “the usual test 

for compliance with r 4 is that the appellant must demonstrate that the error led to a miscarriage of 

justice”.184 However, it seems that this o bservation, judging from Germakian and subsequent authorities, 

has gone largely unnoticed. Leave under r 4 must not be confi ned to a particular type of error, but rather 

to what Gleeson CJ described in Nudd v The Queen as the: 

 “… legal rubric of relevance to the jurisdiction being exercised by the court of criminal appeal. The 

relevant rubric is miscarriage of justice”.185

3.10  Future directions
The Harmonisation of Criminal Procedure Working Group of the Standing Committee of Attorneys-General 

(SCAG) released a discussion paper in July 2010 examining, inter alia, the common form conviction 

appeal provision currently in force in all Australian jurisdictions except for Victoria.186 After considering 

the various models for reform of the common form provision, the paper seeks submissions on whether 

the current common form appeal provision should be replaced by a provision corresponding to the new 

Victorian provision enacted in 2009.187 The new provision arose out of the dissatisfaction in Victoria with 

the decision of Weiss, combined with a view that the two-step process188 would be unnecessary if each 

limb is properly worded.189 The reform was also partly fuelled by the assertion of Brooking JA in 1998 that 

appellate courts routinely failed to consider which of the three limbs are engaged in a given case, and 

that there are “innumerable examples”190 where it is unclear whether the appellate court is holding that the 

proviso should be applied or that limb 3 has not been made out. There are also Victorian decisions which 

have been critical of the requirement in Weiss that the appellate court asks whether notwithstanding the 

error or irregularity, the appellant is guilty.191 In his retirement speech, Callaway JA registered a strong 

objection to the High Court’s interpretation of the proviso in Weiss:

 “The other main reason that I have decided to retire is the decision of the High Court in Weiss v R. 

(2005) 80 ALJR 444, 223 ALR 662. Much might be said against that decision without disrespect to 

the High Court. I confi ne myself to one point. Their Honours’ construction of the proviso amounts 

to this: a trial miscarries through no fault of the accused, his grounds are meritorious and they are 

upheld by the Court of Appeal; but he is denied a retrial because three, or perhaps only two, judges 

of appeal are satisfi ed that he is guilty. As a very experienced criminal judge said to me last year, it 

amounts to saying to an appellant, ‘You have not had a proper trial and you are not going to’.”192

182 (2005) 62 NSWLR 346.

183 ibid at [20].

184 ibid.

185 (2006) 80 ALJR 614 at [12].

186 Harmonisation of Criminal Appeals Legislation, above n 127.

187 Criminal Procedure Act 2009 (Vic), s 276, provides:

“(1) On an appeal under section 274, the Court of Appeal must allow the appeal against conviction if the appellant 

satisfi es the court that —

(a) the verdict of the jury is unreasonable or cannot be supported having regard to the evidence; or

(b) as the result of an error or an irregularity in, or in relation to, the trial there has been a substantial miscarriage of 

justice; or 

(c) for any other reason there has been a substantial miscarriage of justice.

(2) In any other case, the Court of Appeal must dismiss an appeal under section 274.” 

188 First establishing one of the limbs and then considering the proviso.

189 Department of Justice, Victoria, Criminal Procedure Act 2009 — Legislative Guide, Chapter 6 — Appeals and Cases 

Stated, March 2010, Pt 6.2, p 257, available at <www.justice.vic.gov.au/wps/wcm/connect/justlib/doj+internet/home/

the+justice+system/justice+legislation/justice+-+criminal+procedure+act+2009+legislative+guide+by+chapter>, 

accessed 3 September 2010.  

190 Harmonisation of Criminal Appeals Legislation, above n 127, at [7.6], [7.56]; R v Gallagher [1998] 2 VR 671 at 672–673.

191 R v Gill [2005] VSCA 321 at [28]; R v Kelly [2006] VSCA 221 at [16]; R v Rajakaruna (No 2) (2006) 15 VR 592.

192 F Callaway, “Farewell speech by the Honourable Justice Callaway” (2007) 140 Vic Bar News 28 at 29.
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The High Court in Weiss was not prepared to accept that there is an “unqualifi ed right” to a trial 

by jury:

 “But to speak of either a right to a trial according to law or a right to have guilt determined by verdict 

of a jury is useful only if there can be no circumstances in which an appellate court may conclude 

that an error made at trial does not warrant setting aside the verdict of the jury or the judgment 

entered in consequence of that verdict. If an appellate court fi nding error at trial may decline to 

set aside the verdict and judgment, the relevant inquiry, about when that is to be done, cannot be 

answered by asserting the existence of an unqualifi ed right to it not being done.”193 [Emphasis in 

original.]

The common form appeal provision has also been criticised for its antiquated and unwieldy wording. 

It is true that in order to overcome the diffi culties of construing the common form provision, the High 

Court has in the past looked to English decisions, cited for example in Mraz v The Queen194 and later 

The Queen v Storey,195 which introduced an inevitability (of conviction) test notwithstanding the error 

or irregularity and the loss of chance of acquittal test. However, Weiss brushed aside that test and 

that long line of authority supporting it and added to the proviso the task of determining whether the 

appellant is guilty. 

The criticism emanating from Victoria about Weiss has been sustained,196 trenchant, and at times 

excessive.197 At the heart of the objection is that an appellate court should not, in determining whether 

there has been a substantial miscarriage of justice, ask itself the question whether the appellant is guilty 

(notwithstanding the point is decided in favour of the appellant). The appellate court’s function should be 

limited to grounds of appeal framed under limb 1 only. The Victorian approach is premised on the belief 

that Weiss tips the scale too far against an appellant and supplants trial by jury with trial by appeal judges. 

This is, so the argument goes, contrary to the right to a fair trial. For example, Kirby J said in Darkan v 

The Queen:198

 “The ordinary postulate of the Australian legal system is that a person, accused of a crime, is 

entitled to a trial that conforms to the requirements of the law. Most especially, in the trial of serious 

criminal charges, the person is normally entitled to have the jury, as the ‘constitutional judge of fact’, 

resolve contested questions of fact by the application of the applicable law correctly explained to 

them by the presiding judge.”199 [Citations omitted.]

3.10.1  Has the Victorian Parliament overcome Weiss? 

The new simplifi ed Victorian provision retains limb 1 and requires the appellant to establish a nexus 

between the error or irregularity and a “substantial miscarriage of justice”.200 The new provision (not 

surprisingly) does not defi ne what is meant by a substantial miscarriage of justice or what matters 

are relevant to determining whether a substantial miscarriage has occurred. As a matter of statutory 

193 Weiss v Queen (2005) 224 CLR 300 at [27].

194 (1955) 93 CLR 493 per Fullagar J at 514–515, citing R v White (1922) 17 Cr App R 60; Woolmington v DPP [1935] AC 462 

at 482.

195 (1978) 140 CLR 364 per Barwick CJ at 376.

196 Harmonisation of Criminal Appeals Legislation, above n 127, Ch 8, particularly at [8.31]–[8.92], [11.75].

197 See especially P Priest, “The problematic proviso: the vice of Weiss” (2007) 140 Vic Bar News 32, where at 33 the author 

states that the HCA drew doubtful implications from the statutory formula; the decision renders limb 1 ‘superfl uous’; and 

the decision reads words into the proviso that are not there. The author concludes at 39: “Weiss is wrong. It should be 

reconsidered”. 

198 (2006) 227 CLR 373.

199 ibid at [139].

200 Criminal Procedure Act 2009 (Vic), s 276. 
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construction, is it possible for the High Court to still conclude that an error did not result in a substantial 

miscarriage of justice because the court thinks the appellant is guilty? The provision does not expressly 

preclude this approach. What seems to be intended by the new provision is for errors or irregularities 

which have made a difference to the outcome of the case to constitute a substantial miscarriage of 

justice. This interpretation is borne out in the Explanatory Memorandum to the Bill which introduced 

the amendment:

 “… errors or irregularities in the trial should result in appeals being allowed when the problem 

could have reasonably made a difference to the trial outcome; or if the error or irregularity was 

of a fundamental kind depriving the appellant of a fair trial or amounting to an abuse of process 

(regardless of whether it could have made a difference to the trial outcome)”.201

No doubt the New South Wales Parliament will consider its position in light of the arguments emanating 

from its southern neighbour. Indeed, Maxwell P, the President of the Victorian Court of Appeal, records 

in a recent speech that the Chief Justice of Victoria has written to the Attorney-General “expressing the 

hope that the Victorian example will be used as the springboard for reform elsewhere”.202

201 Explanatory Memorandum, Criminal Procedure Bill 2008 (Vic), p 102.

202 P Maxwell, “A new approach to criminal appeals”, paper presented to the Victorian Bar, 7 October 2009, p 6, available 

at <www.crimbarvic.org.au>, accessed 28 March 2011.
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4.1  Introduction
While it is easy enough to identify successful conviction appeals, the task of grouping the appeals 

for the purpose of identifying systemic error presents a signifi cant challenge. What follows is an 

explanation and description of the approach used to classify and analyse the successful conviction 

appeals between 1 January 2001 and 31 December 2007 (the “study period”). This chapter is to be 

read in conjunction with Chapter 3, “The legislative basis of conviction appeals in NSW”. 

Before outlining the approach, something must fi rst be said about cataloguing or classifying appeals. It is 

important not to lose sight of the underlying principle of a fair trial, or as Deane J described it, “no person 

shall be convicted of a crime except after a fair trial according to law”.1 It is not intended by classifying 

appeals to create a formulaic approach for the future. 

In Dietrich v The Queen, Deane J observed:

  “Strictly speaking, the requirement that the trial of a person accused of a crime be fair, being a legal 

one, is encompassed by the requirement that such a trial be in accordance with law. Nonetheless, it 

is desirable that the requirement of fairness be separately identifi ed since it transcends the content 

of more particularized legal rules and principles and provides the ultimate rationale and touchstone 

of the rules and practices which the common law requires to be observed in the administration of 

the substantive criminal law.”2

In the same case, Mason CJ and McHugh J also said: “[t]he right [to a fair trial] is manifested in rules 

of law and of practice designed to regulate the course of the trial”.3 In an article about the principle of a 

fair trial which included a discussion of whether it was possible to defi ne fairness, Spigelman CJ said:

 “Over the course of the centuries certain identifi able issues have arisen on many occasions and led 

to similar judgments being made as to the effect on fairness of the proceedings.”4

His Honour cited a passage from the judgment of Deane J in Jago v The District Court of NSW,5 where 

Deane J said that the notion of fairness: 

 “… defi es analytical defi nition. Nor is it possible to catalogue in the abstract the occurrences 

outside or within the actual trial which will or may affect the overall trial to an extent that it can no 

longer properly be regarded as a fair one. Putting to one side cases of actual or ostensible bias, 

the identifi cation of what does and what does not remove the quality of fairness from an overall trial 

Chapter 4 

Research method — legal analysis

1 Dietrich v The Queen (1992) 177 CLR 292 at 326.

2 ibid.

3 ibid at 299–300.

4 JJ Spigelman, “The truth can cost too much: the principle of a fair trial” (2004) 78 ALJ 29 at 33.

5 (1989) 168 CLR 23.
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must proceed on a case by case basis and involve an undesirably, but unavoidably, large content of 

essentially intuitive judgment. The best that one can do is to formulate relevant general propositions 

and examples derived from past experience”.6

The study identifi es the predominant issues for a discrete period. It is done in the spirit of the common 

law tradition of what Spigelman CJ described as “collect[ing] the circumstances”:7

 “Francis Bacon expressed the contrast between the two schools [empiricists and rationalists] in the 

following way: ‘empiricists are like ants; they collect and put to use; but rationalists are like spiders; 

they spin threads out of themselves.’

 … 

 So it has been with our principle of a fair trial, as distinct from a codifi ed right to a fair trial. We 

must continue to collect the circumstances in which issues of fairness arise in practical day-to-day 

judicial decision-making and, having done so, apply the principle of fairness. We must do so in a 

disciplined but determined and fl exible manner. For the foreseeable future, Australian lawyers will 

remain a colony of ants in a world full of spiders.”8 [Citation omitted.]

4.2  Data source and terminology
See Chapter 2, “Conviction appeals — frequency and success rates” at [2.3.1].

4.3  Classifi cation and analysis of successful conviction appeals
There were initially 333 successful conviction appeals in the study period. This was reduced to 327 

appeals for the purposes of the legal analysis due to the lack of, or access to, a published statement of 

reasons.9 The 327 appeals comprised 315 conviction appeals and 12 inquiries into conviction. 

Given that one of the aims of the study is to report the predominant legal reasons why conviction 

appeals were allowed, the following approach is taken.

4.3.1  Step 1 — Classifying the successful grounds of appeal

The study analyses only successful appeals. This approach has been taken because the authors 

wish to focus on those grounds of appeal which were found to be suffi ciently serious to warrant an 

order for a new trial or the entry of a verdict of acquittal. Accordingly, the study does not analyse, 

measure or record the grounds of appeal established in those appeals in the study period which were 

dismissed by the application of the proviso in s 6(1) of the Criminal Appeal Act 1912. Given the number 

of conviction appeals in the study period (937), such an investigation would have been insurmountable 

and prohibitive.

6 ibid at 57.

7 Spigelman, above n 4, at 49.

8 ibid.

9 A brief judgment was issued by the CCA in R v O’Brien [2001] NSWCCA 295, but no reasons for the decision were given. 

The conviction was set aside and a new trial ordered. The DPP (NSW) then no-billed the case. The judgment in H v R [2006] 

NSWCCA 235 has not been published. However, the conviction was set aside and a new trial ordered. At the retrial, the 

appellant was found guilty of all charges. In the other 4 cases, neither a CCA case number nor a CCA judgment could 

be located, although records indicate that an appeal was heard. In R v Stanley [2003], the conviction was set aside and 

a new trial ordered. The appellant was found guilty of all charges at a retrial. In R v Lever [2001], the conviction was set 

aside and a new trial ordered. At the retrial, the jury returned a verdict of not guilty of murder but guilty of manslaughter. 

In R v Hearne [2002] and R v Fraser [2003], an acquittal was entered.
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With the exception of the 12 inquiries into conviction,10 the successful ground(s) of appeal in each of 

the 315 successful conviction appeals analysed are fi rst classifi ed according to the limb(s) of s 6(1). 

While it is a relatively straightforward task to classify a ground of appeal as engaging limb 1 (where the 

verdict of the jury was set aside on the ground that it was unreasonable, or could not be supported, 

having regard to the evidence), the classifi cation of a ground as engaging either limb 2 or limb 3 is 

more problematic. This arises as a consequence of the technical meaning given by the High Court 

to the words “wrong decision of any question of law” for the purposes of limb 2.11 This diffi culty is 

exacerbated by the fact that appellants are not required to plead the limbs,12 and by the courts’ use of 

the concept of miscarriage of justice as an overarching concern.13

This classifi cation process, in the case of limbs 2 and 3, can provide an insight into the way in which 

the specifi c ground was dealt with at trial.

In making a determination about whether a successful ground of appeal engages limb 2 or limb 3, the 

authors have adopted the approach taken by the High Court in The Queen v Soma,14 Bounds v The 

Queen,15 and by McHugh and Gummow JJ in Dhanhoa v The Queen.16 Accordingly, where:

• the judge was asked to give a direction, ruling or other decision, or an objection was taken to that 

direction, omission or decision, at trial, the ground of appeal has been classifi ed as engaging limb 2

• no direction, ruling or other decision was sought, or no objection was taken to that direction, omission 

or decision, at trial; or there was some other error, irregularity, act or omission in the trial which 

resulted in a miscarriage of justice, the ground of appeal has been classifi ed as engaging limb 3.

Where it was impossible to tell whether a direction, ruling or other decision was sought, or an objection 

was taken to that direction, omission or decision, at trial, the grounds of appeal have been classifi ed 

as falling within limb 3.

For the purposes of analysing the successful grounds of appeal, clearly it is not enough to merely 

identify whether limb 2 or 3 is engaged. It is also important to examine what went wrong: the specifi c 

legal errors, irregularities, acts or omissions that occurred in the trial. 

4.3.2  Step 2 — Limb 1 verdict cases

The limb 1 cases (verdict of jury set aside on ground it was unreasonable, or could not be supported, 

having regard to the evidence) identifi ed in Step 1 are analysed according to:

(a) the divisions set out in the Australian Standard Offence Classifi cation (ASOC)17 

(b) the outcome of the case: whether the result was an acquittal, a substituted verdict or a new trial 

on a lesser charge

10 These 12 inquiries, conducted pursuant to former Pt 13A of the Crimes Act 1900, are not included in the discussion of 

the limbs. See Step 9 below. 

11 This is discussed in Chapter 3, “The legislative basis of conviction appeals in NSW” at [3.3.2]. If a trial judge is not asked 

by defence counsel to make a decision, the prevailing view is that an appellant cannot claim that a “wrong decision” was 

made and the appellant must show within the terms of limb 3 that there has been a miscarriage of justice. 

12 In R v Fletcher (2005) 156 A Crim R 308, Simpson J said at [28]: “It is not usual, in this court, to insist unduly upon the 

technicalities of strict pleading”. Her Honour said at [31]: “the present case highlight[s] the need to differentiate between 

these grounds [wrong decision of any question of law and miscarriage of justice as a ground of appeal]”.

13 Nudd v The Queen (2006) 80 ALJR 614 per Gleeson CJ at [7]: “The concept of miscarriage of justice is as wide as the 

potential for error. Indeed, it is wider; for not all miscarriages involve error”. See the discussion under “Overlap between 

limb 3 and limbs 1 and 2” in Chapter 3, “The legislative basis of conviction appeals in NSW” at [3.4.1].

14 (2003) 212 CLR 299 per Gleeson CJ, Gummow, Kirby and Hayne JJ at [11], [41]–[42], McHugh J at [79].

15 (2006) 80 ALJR 1380 per Gleeson CJ, Hayne, Callinan and Crennan JJ at [12].

16 (2003) 217 CLR 1 at [49]. 

17 Australian Bureau of Statistics, Australian Standard Offence Classifi cation (ASOC), 1997, cat no 1234.0, ABS, Canberra. 

A second edition of ASOC was released in August 2008. As the study was well underway by this time, it was not possible 

to incorporate the revised ASOC.
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(c) the reasons for setting aside the verdict: whether the verdict was inconsistent with other verdicts 

delivered by the jury or simply that the verdict could not be supported by the evidence. 

The results of Step 2 are presented in Chapter 5, “Limb 1 verdict cases”.

4.3.3  Step 3 — Grouping errors, irregularities, acts or omissions

For the purposes of analysis, the grounds of appeal which have been identifi ed in Step 1 as engaging 

limb 2 (“wrong decision of any question of law”) or limb 3 (“on any other ground whatsoever there was 

a miscarriage of justice”) are then grouped into the following categories:

(a) errors in the admission or rejection of evidence — see Chapter 6, “Limbs 2 and 3 cases: 

admission or rejection of evidence” 

(b) errors in directing the jury or in failing to direct the jury (or in the rare instance, directing or failing 

to direct himself or herself in a judge-alone trial)18 — see Chapter 7, “Limbs 2 and 3 cases: 

misdirections”

(c) other wrong decisions of any question of law19 — see Chapter 8, “Other limb 2 cases” 

(d) residual category of acts or omissions (which may amount to errors or irregularities, but this will 

not always be the case) in a trial which resulted in a “miscarriage of justice” within the terms of 

limb 320 — see Chapter 9, “Other limb 3 cases”.

An appellant may establish grounds of appeal which fall into one or more of the above categories, so 

that, for example, a conviction appeal which involved both an admissibility error and a misdirection is 

considered in Chapter 6, “Limbs 2 and 3 cases: admission or rejection of evidence” and Chapter 7, 

“Limbs 2 and 3 cases: misdirections”. Further, an appellant may establish multiple grounds of appeal 

within each of these categories. Appendix A sets out the grounds of appeal established in each of the 

successful conviction appeal cases. Given that multiple grounds of appeal were established in many 

cases, Appendix A is a critical reference point for understanding what occurred in a given case, and 

provides a context to the discussion in Chapters 5–9 of any particular ground of appeal which was 

established in a given case.

4.3.4  Step 4 — Limbs 2 and 3 cases: admission or rejection of evidence

In order to ascertain patterns of error, the admissibility grounds of appeal identifi ed in Step 3(a) are further 

broken down according to well recognised categories of evidence both under the Evidence Act 1995 and 

the common law (preserved under s 9 of the Evidence Act).

The admissibility cases are further classifi ed and analysed according to the divisions set out in ASOC.

For each successful ground of appeal which involved an admissibility error, the study ascertains whether 

the appellant required leave under r 4 of the Criminal Appeal Rules to argue the ground.21 The purpose 

18 For the purposes of the discussion, the term “misdirection” encompasses cases where the trial miscarried because the 

judge made a comment to the jury when a warning was also required: see Crampton v The Queen (2000) 206 CLR 161 at 

[129]; Mahmood v State of WA (2008) 232 CLR 397 at [16]; or a comment made by the judge to the jury in circumstances 

where it should not have been made, such as comments about the election of the accused not to offer an explanation at 

trial under s 20 of the Evidence Act 1995: Azzopardi v The Queen (2001) 205 CLR 50 at [63]–[64]. 

19 These involved failures to observe statutory provisions which are expressed in terms of legal imperatives. See discussion 

in Chapter 3, “The legislative basis of conviction appeals in NSW” at [3.3.2].

20 See discussion in Chapter 3, “The legislative basis of conviction appeals in NSW” at [3.3.3].

21 Rule 4 provides: “No direction, omission to direct, or decision as to the admission or rejection of evidence, given by the 

Judge presiding at the trial, shall, without the leave of the Court, be allowed as a ground for appeal or an application for 

leave to appeal unless objection was taken at the trial to the direction, omission, or decision by the party appealing or 

applying for leave to appeal”.
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of this enquiry is to determine the frequency with which objections to the admission or rejection of 

evidence were argued for the fi rst time on appeal. This in turn allowed observations to be made about 

whether particular admissibility errors were avoidable. In making these observations, consideration is 

also given to extraneous factors which explain why the issue may not have been raised at trial.22 

The results of Step 4 are presented in Chapter 6, “Limbs 2 and 3 cases: admission or rejection of evidence”.

4.3.5  Step 5 — Limbs 2 and 3 cases: misdirections

In order to ascertain patterns of error, the misdirection grounds of appeal identifi ed in Step 3(b) are 

further broken down according to the types of error. To permit a meaningful analysis of the cases, 

the categories are analysed according to well-known types of misdirection, with a residual category, 

“miscellaneous misdirections”, for misdirections grounds of appeal which did not fall into those well-

known types of misdirection.

The misdirection cases are further classifi ed and analysed according to the divisions set out in ASOC.

For each successful ground of appeal which involved a misdirection, the study then ascertains whether 

the appellant required leave under r 4 of the Criminal Appeal Rules to argue the ground. The purpose 

of this enquiry is to determine the frequency with which objections to directions or omissions to direct 

were argued for the fi rst time on appeal. Again, this allowed observations to be made about whether 

particular misdirections were avoidable. In making these observations, consideration is also given to 

extraneous factors which explain why the issue may not have been raised at trial.23 

The results of Step 5 are presented in Chapter 7, “Limbs 2 and 3 cases: misdirections”.

4.3.6  Step 6 — Other limb 2 cases 

In order to ascertain patterns of error, the other limb 2 grounds of appeal identifi ed in Step 3(c) are 

further broken down and analysed according to the types of error. In this context, “other” means other 

than successful admissibility or misdirections grounds of appeal. There were only a small number of 

cases that fell into this category. 

The results of Step 6 are presented in Chapter 8, “Other limb 2 cases”. 

4.3.7  Step 7 — Other limb 3 cases

In order to ascertain patterns of error, the other limb 3 grounds of appeal identifi ed in Step 3(d) are 

further broken down and analysed according to the acts or omissions which resulted in a miscarriage of 

justice. Again “other” means other than successful admissibility and misdirections grounds of appeal. 

The other limb 3 cases are further classifi ed and analysed according to the divisions set out in ASOC.

Finally, these acts or omissions are analysed in order to identify those which were avoidable and those 

which were unavoidable. Although r 4 does not apply to these acts or omissions,24 trial counsel have 

22 These include the retrospective application of a HCA decision or matters not known about the evidence at the time of trial.

23 ibid.

24 As the application of r 4 is limited to directions, omissions to direct, or decisions as to the admission or rejection of 

evidence.
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an obligation to raise issues that can be cured.25 An appellate court may take into account whether the 

appellant could have raised the issue at trial.26 

The results of Step 7 are presented in Chapter 9, “Other limb 3 cases”.

4.3.8  Step 8 — The discretion to enter a verdict of acquittal or to order a new trial  

The study identifi es the limb 2 and limb 3 cases where limb 1 was not established and the appellate court 

exercised its discretion to enter a verdict of acquittal under s 6(2) of the Criminal Appeal Act (the “limbs 2 

and 3 acquittal cases”).27 

These limbs 2 and 3 acquittal cases are further classifi ed and analysed according to the divisions set 

out in ASOC.

The reasons for ordering acquittals under s 6(2) in limbs 2 and 3 acquittal cases are then analysed. 

The results of Step 8 are presented in Chapter 10, “The discretion to enter a verdict of acquittal or to 

order a new trial”.

4.3.9  Step 9 — Inquiries into conviction 

The 12 successful inquiries conducted pursuant to former Pt 13A of the Crimes Act 1900 are dealt with 

separately. They are analysed by frequency, ASOC division, outcome, and reasons for setting aside the 

conviction.28 

The results of Step 9 are presented in Chapter 11, “Inquiries into conviction”.

4.3.10  Step 10 — Retrial results 

The outcome of each case where a retrial was ordered is traced and the result of each retrial is reported. 

The results of Step 10 are presented in Chapter 12, “Retrial results”.

4.3.11  Step 11 — Sexual assault appeals 

Sexual assault conviction appeal cases are separately analysed adopting Steps 2–10 above. 

The results of Step 11 are presented in Chapter 13, “Sexual assault appeals”.

4.3.12  Step 12 — Commonwealth appeals 

Appeals by offenders convicted of Commonwealth offences are identifi ed and separately analysed 

adopting Steps 2–10 above. Interlocutory appeals in Commonwealth matters are also briefl y examined. 

The results of Step 12 are presented in Chapter 14, “Commonwealth appeals”.

25 R v Fordham (1997) 98 A Crim R 359 at 361.

26 R v Tripodina (1988) 35 A Crim R 183 at 191. See the discussion in Chapter 3, “The legislative basis of conviction appeals 

in NSW” at [3.3.2].

27 The outcomes for limb 1 cases are analysed in Step 2(b) and (c) above.

28 In these cases, the inquiry is instigated pursuant to an executive function, but is then referred to the CCA for hearing. 

Often the appellant has previously appealed unsuccessfully against the conviction. The issues raised in the inquiries related 

to fresh evidence. 
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5.1  Introduction
Section 6(1) of the Criminal Appeal Act 1912 provides that the court: 

 “… shall allow the appeal if it is of opinion that the verdict of the jury should be set aside on the 

ground that it is unreasonable, or cannot be supported, having regard to the evidence”. 

This basis for allowing an appeal, as the preceding discussion shows, is referred to as limb 1, as distinct 

from “a wrong decision of any question of law” (limb 2) and “miscarriage of justice” (limb 3). Generally 

speaking, when limb 1 is relied on, the court assesses the evidence against the appellant at trial and 

asks whether the verdict should be set aside because it is unreasonable and cannot be supported.1 

Unlike the other limbs, once it is established, the court cannot apply the proviso.2 

In almost all cases where limb 1 is established, the court acquits the appellant.3 In rare cases, the court 

quashes the conviction and substitutes the verdict of guilty on a lesser charge or orders a new trial on 

a lesser charge. 

5.2  Frequency of limb 1 cases
Limb 1 was established in 65 of 315 (20.6%) successful conviction appeal cases.4 These cases are set 

out in Appendix A. In 51 (78.5%) cases, limb 1 was the only limb established. In the remaining 14 (21.5%) 

cases, both limb 1 and another limb of s 6(1) were established. Of these 14 cases, both limb 1 and limb 2 

Chapter 5 

Limb 1 verdict cases

1 See discussion of limb 1 in Chapter 3, “The legislative basis of conviction appeals in NSW at [3.5.1].

2 ibid. 

3 AK v State of WA (2008) 232 CLR 438 per Heydon J at [65], where his Honour specifi cally discusses the appellate 

consequences of establishing limb 1. 

4 Included in these 65 cases are 7 cases where the conviction appeal against the principal offence at fi rst instance was not upheld, 

but limb 1 was established for a secondary offence(s): R v Piccin [2001] NSWCCA 35; R v Corbett [2002] NSWCCA 137; 

R v Bishell [2002] NSWCCA 279; Cioban v R (2003) 139 A Crim R 265; Pike v R [2006] NSWCCA 32; NWL v R [2006] 

NSWCCA 67; TJC v R [2006] NSWCCA 413. These 65 cases do not include 2 cases where a new trial was ordered for the 

principal offence, but an acquittal was entered for a secondary offence: R v Lewis [2003] NSWCCA 180; R v Baldwin [2004] 

NSWCCA 21. For the purposes of this study, a refusal by a trial judge to withdraw the case from the jury at the end of the 

Crown case framed either as a no-case submission or a motion to direct an acquittal (see discussion of French CJ in The 

Queen v LK (2010) 241 CLR 177 at [28]–[29]) has been treated as a limb 2 case (“wrong decision of any question of law”) 

rather than a limb 1 case. This approach has been adopted because the ground of appeal was framed around limb 2. There 

were 2 cases where this occurred. In Pulinggam v R (2006) 162 A Crim R 78 at [47]–[48], trial counsel made an application 

for a directed verdict of acquittal and the trial judge rejected the application. On appeal, it was submitted that the judge erred 

in failing to direct a verdict of acquittal. Similarly, in R v O’Driscoll (2003) 57 NSWLR 416; [2003] NSWCCA 166, the court 

did not treat the ground of appeal referred to at [12], [116], that the trial judge “erred in failing to fi nd that there was no case 

to answer with respect to the structuring charges”, as falling within limb 1. This is evidenced by the court applying r 4 of the 

Criminal Appeal Rules to the ground on the basis that the appellant introduced a new reason on appeal for accepting the 

no-case submission: at [35]. 
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were established in 4 cases; both limb 1 and limb 3 were established in 5 cases; and all three limbs 

were established in 5 cases. 

5.2.1  Limb 1 cases by ASOC division

Table 5.1 classifi es the limb 1 cases by ASOC division. The most common offences in limb 1 cases fell 

into ASOC division, sexual assault and related offences, accounting for 23 of 65 (35.4%) limb 1 cases. 

The next most common offences in limb 1 cases fell into ASOC division, illicit drug offences, which had 

only half as many cases (11 or 16.9%) as sexual assault and related offences. 

Table 5.1: Limb 1 cases by ASOC division

ASOC division a Limb 1 cases Number of 
successful 
conviction 

appeals

Limb 1 
cases as a 
percentage 

of successful 
conviction 

appeals

n % n %

Sexual assault and related offences 23 35.4 104 22.1

Illicit drug offences 11 16.9 53 20.8

Homicide and related offences 10 15.4 46 21.7

Robbery, extortion and related 

offences

6 9.2 32 18.8

Acts intended to cause injury 6 9.2 27 22.2

Deception and related offences 3 4.6 16 18.8

Offences against justice procedures, 

government security and 

government operations

3 4.6 9 33.3

Abduction and related offences 1 1.5 6 16.7

Unlawful entry with intent/burglary, 

break and enter

1 1.5 8 12.5

Miscellaneous offences 1 1.5 2 50.0

Otherb 0 0.0 12 0.0

Total 65 100.0 315 20.6

    
a For the purposes of the study, driving causing death has been included under ASOC division, dangerous or 

negligent acts endangering persons, rather than homicide and related offences; and accessories after the 

fact have been included under ASOC division, offences against justice procedures, government security and 

government operations.

b “Other” comprises ASOC divisions where there were no limb 1 cases.

Table 5.1 also shows the number of limb 1 cases in each ASOC division as a percentage of all successful 

conviction appeals. There was very little variation in the proportion of successful conviction appeals based 

on limb 1. Of the six ASOC divisions with at least 10 successful conviction appeals, the highest proportion 

was 22.2% for acts intended to cause injury; and the lowest proportion was 18.8% for robbery, extortion 

and related offences, and deception and related offences (range: 3.4 percentage points).
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5.3   Case outcome where limb 1 established — acquittal, 
substituted verdict or new trial

When the court forms the opinion under limb 1 that a verdict is unreasonable or cannot be supported 

by the evidence, the usual result by virtue of the operation of the rule against double jeopardy is that the 

court quashes the conviction and enters an acquittal under s 6(2). Under the “double jeopardy” rule a 

person cannot be tried twice for the same offence,5 and the prosecution cannot bring the same charge 

again and rely on new evidence.6 

5.3.1  Acquittal

The general principle that an appeal allowed under limb 1 will usually result in an acquittal was refl ected 

in the results of the study. An acquittal was the outcome in the overwhelming majority of the appeals 

where limb 1 was established: 58 of 65 (89.2%) cases. 

5.3.2  Substituted verdict or new trial 

An acquittal was not the outcome in 7 of 65 (10.8%) limb 1 cases.

Substituted verdict 
In 3 of 7 cases, the appellate court quashed the conviction, entered an acquittal for the offence, and 

then substituted a verdict of guilty on another offence under s 7(2) of the Criminal Appeal Act. This 

subsection provides:

 “Where a n appellant has been convicted of an offence, and the jury could on the indictment have 

found the appellant guilty of some other offence, and on the fi nding of the jury it appears to the 

court that the jury must have been satisfi ed of facts which proved the appellant guilty of that other 

offence, the court may, instead of allowing or dismissing the appeal, substitute for the verdict found 

by the jury a verdict of guilty of that other offence, and pass such sentence in substitution for the 

sentence passed at the trial as may be warranted in law for that other offence, not being a sentence 

of greater severity.”

This provision cannot be used unless “it appears to the Court of Criminal Appeal to the point of 

certitude”7 that the jury did fi nd certain acts or omissions and those acts or omissions, as a matter of 

law, made the accused guilty of the other offence.8 In the words of the High Court, if any of the facts 

that the jury are “satisfi ed of” are:

 “… the product of evidence wrongly admitted, or has or may have been infl uenced by a misdirection, 

non-direction or other error on the part of the trial judge, s 7(2) cannot operate”.9

The 3 “substituted verdict” cases were: R v ITA,10 R v Whalen11 and R v Willer.12 In R v ITA, the court 

found that it was not open to the jury to conclude beyond reasonable doubt that the aggravated sexual 

assault was committed in company pursuant to s 61J of the Crimes Act 1900. The court quashed 

5 Island Maritime Ltd v Filipowski (2006) 226 CLR 328 at [63], [88], [91], [95].

6 The Queen v Taufahema (2007) 228 CLR 232 per Gleeson CJ and Callinan J at [37].

7 Spies v The Queen (2000) 201 CLR 603 per Gaudron, McHugh, Gummow and Hayne JJ at [49].

8 ibid.

9 ibid at [50].

10 (2003) 139 A Crim R 340.

11 (2003) 56 NSWLR 454.

12 ibid.
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the conviction and substituted a conviction for sexual intercourse without consent under s 61I. In 

R v Whalen and R v Willer, the appellants were co-offenders involved in drug cultivation. The court 

found that the jury could not be satisfi ed beyond reasonable doubt that the appellants cultivated the 

commercial quantity of cannabis plants (250 or more plants) pursuant to s 23(2)(a) of the Drug Misuse 

and Traffi cking Act 1985. The court substituted the lesser offence of cultivating a prohibited plant under 

s 23(1)(a). 

New trial 
In 3 of 7 cases, the court ordered a new trial on a lesser charge. According to the High Court in AJS v 

The Queen,13 entering a verdict of acquittal and ordering a new trial limited to an alternative charge (not 

considered by the jury in the fi rst trial) is not a second or subsequent prosecution, and therefore does 

not engage the principles of double jeopardy.14 It is continuing what remained alive from the original 

prosecution after the court has determined the appeal.15 

In each of these 3 cases, the appellant was originally convicted of murder. In each case, the court 

formed the opinion that the evidence in relation to the murder charge was insuffi cient and ordered a 

new trial on the lesser charge of manslaughter.16 

The remaining case involved an offence of maliciously shooting with intent to infl ict grievous bodily 

harm.17 The court quashed the conviction due to defi ciencies in the evidence which could not be 

remedied, but refused to direct a verdict of acquittal due to the strength of the balance of the Crown 

case. In ordering a new trial, the court noted that whether “there should be a second trial should be left 

to the exercise of a prosecutorial discretion”.18 The High Court subsequently granted special leave to 

appeal,19 doubting whether the Court of Criminal Appeal should have allowed the conviction appeal on 

the basis of limb 1, and then ordered a new trial.20 The Director of Public Prosecutions (NSW) no-billed 

the case following the successful application for special leave.

Of the 4 cases where new trials were ordered, 2 cases ultimately resulted in a conviction.21 

13 (2007) 235 CLR 505.

14 ibid at [5], [19]. Gleeson CJ, Hayne, Heydon and Crennan JJ stated at [19] that: “[the appellant] is entitled to the entry of 

judgment and verdict of acquittal of that [incest] offence. But the other, lesser, statutory alternative offence of committing 

an indecent act put in issue by the presentment charging the appellant with incest has not been determined by the Court 

of Appeal and remains unresolved”.

15 ibid at [5].

16 In R v Cao [2004] NSWCCA 61 at [101], the court found that it was not open to the jury to conclude that the appellant 

struck the victim with a television antenna so as to deliberately cause the antenna to penetrate the skull and enter the brain 

and “such a fi nding … would be necessary before it would be open to conclude beyond reasonable doubt that there was 

an intention to kill or cause really serious injury”. In the co-offender cases of R v Styman; R v Taber [2004] NSWCCA 245 at  

[314], [326], the court held that it was not open to the jury to conclude beyond reasonable doubt that the appellants were 

recklessly indifferent to human life, that is, the appellants realised that the victim would probably die unless they rescued her. 

17 R v Abbas [2006] NSWCCA 331.

18 ibid at [101]. A number of witnesses at the trial had stated that the perpetrator of the shooting had blood on his face. 

The absence of blood on the appellant’s face (as recorded by closed-circuit television footage) raised a reasonable doubt 

about his guilt.

19 Abbas v The Queen [2007] HCA Trans 486.

20 ibid. Gleeson CJ observed that if the jury in the trial had a reasonable doubt on the existing evidence, the only point in 

the CCA ordering a new trial would be to enable the Crown to call more evidence. Heydon J stated: “It is contrary to all 

principle to order a new trial in order to give the Crown an opportunity to call further and better evidence”.

21 In the co-offender cases, see n 16 above, Taber and Styman were found guilty of manslaughter at their retrial in 2005. 

They appealed again to the CCA: Taber v R; Styman v R (2007) 170 A Crim R 427, but the appeal was dismissed. The 

other retrials which did not ultimately result in a conviction were for Cao (found not guilty to manslaughter), see n 16 above, 

and Abbas (no-billed), see n 17 above. 
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5.4  Reason for setting aside verdict 
Within limb 1, there are two recognised bases for setting aside a verdict: 

• the verdict is “not supported by the evidence”22

• the verdict is “inconsistent”.   

It should be noted from the outset that all inconsistent verdicts cannot be supported by the evidence, 

but not all verdicts unsupported by the evidence are inconsistent.

5.4.1  Verdict unreasonable or cannot be supported by the evidence

 In MFA v The Queen,23 the High Court confi rmed that w here it is submitted that the verdict of a jury is 

unreasonable or cannot be supported having regard to the evidence, the test to be applied is as stated 

in the following passage from the joint judgment in M v The Queen24 where Mason CJ, Deane, Dawson 

and Toohey JJ stated: 

 “Where, notwithstanding that as a matter of law there is evidence to sustain a verdict, a court of 

criminal appeal is asked to conclude that the verdict is unsafe or unsatisfactory, the question which 

the court must ask itself is whether it thinks that upon the whole of the evidence it was open to the 

jury to be satisfi ed beyond reasonable doubt that the accused was guilty.”25

The role of the appellate court is further explained in M v The Queen:

 “If the evidence, upon the record itself, contains discrepancies, displays inadequacies, is tainted or 

otherwise lacks probative force in such a way as to lead the court of criminal appeal to conclude 

that, even making full allowance for the advantages enjoyed by the jury, there is a signifi cant 

possibility that an innocent person has been convicted, then the court is bound to act and to set 

aside a verdict based upon that evidence. In doing so, the court is not substituting trial by a court of 

appeal for trial by jury, for the ultimate question must always be whether the court thinks that upon 

the whole of the evidence it was open to the jury to be satisfi ed beyond reasonable doubt that the 

accused was guilty.”26 [Citation omitted.]

In their joint judgment in MFA v The Queen, McHugh, Gummow and Kirby JJ emphasised that the 

concept of an “unreasonable” verdict in s 6(1):

 “… appears to confer a very large power to be applied by reference to criteria that are not stated in 

restrictive or narrow terms. On the face of things ‘unreasonable’, in particular, seems to state a very 

broad test”.27

However, the seeming amplitude of the concept is limited somewhat by the authority of a jury verdict: 

 “In that context, and against the background of the tradition of the jury trial over the centuries, the 

setting aside of a jury’s verdict is, on any view, a serious step. Hence, it is a step that assigns to the 

words ‘unreasonable’ or ‘[un]supported’ in s 6(1) of the Act a strictness of meaning that, in isolation 

or in other contexts, those words might not enjoy.”28

22 This is the classic appellate enquiry articulated in M v The Queen (1994) 181 CLR 487 discussed below.

23 (2002) 213 CLR 606 per Gleeson CJ, Hayne and Callinan JJ at [59].

24 (1994) 181 CLR 487, applied in The Queen v Nguyen (2010) 85 ALJR 8 at [33]; SKA v The Queen (2011) 85 ALJR 571 

at [13]–[14].

25 ibid at 493.

26 ibid at 494–495.

27 (2002) 213 CLR 606 at [47].

28 ibid at [49].
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A second contextual limitation is the reference to “miscarriage of justice” in s 6(1): 

 “These words suggest that the kind of ‘unreasonable’ verdict or verdict that ‘cannot be supported, 

having regard to the evidence’ with which s 6(1) is concerned is one that leaves the appellate court 

believing that, notwithstanding the verdict, there has been a ‘miscarriage of justice’.”29

Th ese contextual limitations oblige “a measure of restraint on the part of courts of criminal appeal in 

taking the serious step of setting aside a conviction based on the verdict of a jury”.30 

5.4.2  Verdict unreasonable on the ground of inconsistency  

In MFA v The Queen, the High Court reviewed the approa ch which an appellate court should take when 

a jury has returned verdicts of guilty on some counts and not guilty on other counts. Chief Justice 

Gleeson and Hayne and Callinan JJ made reference to the principles discussed in MacKenzie v The 

Queen,31 and stated that “the reasonableness of the jury’s decision”32 must necessarily be considered 

in light of: 

• the facts and circumstances of the particular case

• the context of the system within which juries function, and of their role in that system

• the fact that the jury will ordinarily be directed to give separate consideration to each count

• the emphasis that is placed on the onus of proof borne by the prosecutio  n and the fact that 

evidence may vary in quality between charges

• the fact that where multiple counts are charged, the jury may form the view that justice is met by 

convicting an accused of only some of the charges.33 

In a  case involving allegations of sexual assault of a child complainant, verdicts of not guilty returned 

on two of the four counts did not necessarily refl ect that the complainant was untruthful or unreliable, 

or lacking in credibility. In Norris v R,34 Hall J stated, with reference to R v Markuleski:35 

  “The essenti  al task, at the appellate level, in a case of disparate verdicts in a case involving multiple 

counts is the identifi cation, wherever possible, of a proper basis upon which the verdicts may be 

reconciled, thereby enabling a conclusion to be reached that the jury has performed its functions 

as required.

 The basis for such a reconciliation must involve a rational explanation. That is essential before the 

Court can maintain a comfortable satisfaction as to the verdicts of guilty: Markuleski at [229]–[237] per 

Wood CJ at CL. Plainly, as indicated in the earlier discussion in this judgment, the mere difference 

between the verdicts returned does not in itself demonstrate a lack of credibility in the complainant: 

Markuleski at [219] per Wood CJ at CL. However, as Spigelman CJ stated in that case (at 101; 202):

 ‘There are cases in which nothing at all appears to differentiate the complainant’s evidence, 

which the jury accepted beyond reasonable doubt, from the evidence which the jury did not so 

accept. In such a case, the MacKenzie test of “logic and reasonableness” is not satisfi ed.’”36

29 ibid at [50].

30 ibid at [51]. See also Swansson v R [2008] NSWCCA 56 at [35].

31 (1996) 190 CLR 348.

32 MFA v The Queen (2002) 213 CLR 606 at [34].

33 ibid.

34 (2007) 176 A Crim R 42.

35 (2001) 52 NSWLR 82.

36 Norris v R (2007) 176 A Crim R 42 at [229]–[230].
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The test in MacKenzie v The Queen was stated by Gaudron, Gummow and Kirby JJ in a joint judgment: 

 “Where, as is ordinarily the case, the inconsistency arises in the jury verdicts upon different counts 

of the originating process in a criminal trial, the test is one of logic and reasonableness.”37 

The law in this area was substantially reviewed in TK v R,38 where Simpson J qualifi ed the application 

of Norris v R. Her Honour said:

 “… where the circumstance said to create unreasonableness [of the verdict] is inconsistency, then 

a new dimension is added to the conventional M test. The issue is not only whether the verdict 

was open ‘upon the whole of the evidence’. It is whether the verdict was open on the whole of the 

evidence, and having regard to all relevant facts and circumstances, including the circumstance 

that the jury acquitted on one or some counts, whatever (if anything) can be discerned as the 

explanation for the acquittals, and whatever insight can be gained into the jury’s thinking and 

reasoning. It is only where the only reasonable explanation for the acquittals is doubt about the 

complainant’s veracity that an appellate court would be obliged to take the approach taken in 

Jones [v The Queen (1997) 191 CLR 439] (and in Norris). 

 In my view an appellate court ought to exercise caution before concluding that the explanation for 

differential verdicts is compromise”.39 [First emphasis in original. Second emphasis added.]

5.4.3  St  atistical results

In this study, the reasons given by appellate courts for ruling that limb 1 had been established in a given 

case were grouped according to whether the appeal was decided on one of two recognised bases: 

“not supported by the evidence” or “inconsistent verdict” as explained by Simpson J.  

Appeals which were decided on the fi rst recognised basis where it was not reasonable for the jury to 

have been satisfi ed beyond reasonable doubt that the evidence on a specifi c count(s) was suffi cient to 

support the charge. For example, this may have been because: 

• there were inadequacies in the evidence

• the charge depended solely on the evidence of one witness who was not credible

• there was confl icting evidence between different witnesses. 

Appeals which were decided on the second basis involved multiple counts where the jury returned 

verdicts of guilty on some counts and not guilty on other counts, and the appellate court could fi nd no 

reasonable basis for distinguishing between the different outcomes. 

The majority of limb 1 appeals fell into the “not supported by the evidence” category, accounting for 43 

of 65 (66.2%) cases, while 22 (33.8%) fell into the “inconsistent verdicts” category.40 

37 MacKenzie v The Queen (1996) 190 CLR 348 at 366, point 3.

38 (2009) 74 NSWLR 299. Special leave to appeal to the HCA was refused: TK v R [2009] HCA Trans 290.

39 ibid at [135]–[136], McClellan CJ at CL agreeing with additional comments at [1]–[8], Latham J agreeing at [204].

40 One of the cases falling within the “inconsistent verdicts” category, R v Hunyh [2004] NSWCCA 79, also has an insuffi ciency 

of evidence aspect, although this is referable to the inconsistent verdicts. The jury acquitted the appellant of seven offences 

and convicted him of two offences. According to the CCA, the guilty verdicts on the two counts were “unreasonable and 

[could not] be supported having regard to the evidence”: at [4]. The primary issue at trial was the identifi cation of the appellant. 

The guilty verdicts could only be explained if the jury found that the appellant was present at a motor registry when the 

registration to the victim’s car was transferred, whereas the victim gave evidence that the appellant was not one of those 

who accompanied him there: at [9]. The court found that the jury’s verdict of not guilty on the seven other counts conveyed 

that the jury had a reasonable doubt about the correctness of the identifi cation evidence: at [8]. In another case, R v Rahme 

[2004] NSWCCA 233, acquittals were ordered on three counts. Two of these counts, including the principal count (count 7) 

and another count (count 3) were inconsistent with two other counts on which the jury found the accused not guilty (count 6 

and count 2 respectively), while the other count (count 1) was unsupported by the evidence: at [138]–[139].
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Distinct patterns were evident across the ASOC divisions. Aside from one case under ASOC division, 

abduction and related offences, which fell into the “inconsistent verdicts” category,41 limb 1 cases 

which fell into the ASOC division, sexual assault and related offences, had the highest proportion 

of inconsistent verdicts. This may refl ect the frequency with which juries acquit on some charges 

and convict on others in trials involving multiple sexual assaults allegedly committed against a single 

complainant over a period of time.42 The results for this offence division are:

• sexual assault and related offences — 23 limb 1 cases, 18 (78.3%) of which fell into the “inconsistent 

verdicts” category and 5 (21.7%) of which fell into the “not supported by the evidence” category.

Most of the limb 1 cases for the other ASOC divisions fell into the “not supported by the evidence” 

category: 

• illicit drug offences — 11 limb 1 cases, all (100%) of which fell into the “not supported by the 

evidence” category (none involved inconsistent verdicts)

• homicide and related offences — 10 limb 1 cases, all (100%) of which fell into the “not supported 

by the evidence” category (none involved inconsistent verdicts)

• robbery, extortion and related offences — 6 limb 1 cases, 5 (83.3%) of which fell into the “not 

supported by the evidence” category and one (16.7%) of which fell into the “inconsistent verdicts” 

category43 (in 4 of 6 cases, the identifi cation of the appellant was an issue) 

• acts intended to cause injury — 6 limb 1 cases, 5 (83.3%) of which fell into the “not supported by 

the evidence” category and one (16.7%) of which fell into the “inconsistent verdicts” category

• deception and related offences — 3 limb 1 cases, 2 (66.7%) of which fell into the “not supported 

by the evidence” category and one (33.3%) of which fell into the “inconsistent verdicts” category

• offences against justice procedures, government security and government operations — 3 limb 1 

cases, all (100%) of which fell into the “not supported by the evidence” category (none involved 

inconsistent verdicts)

• unlawful entry with intent/burglary, break and enter — one limb 1 case, which fell into the “not 

supported by the evidence” category

• miscellaneous offences — one limb 1 case (stalking), which fell into the “not supported by the 

evidence” category.

5.5   Applications made at trial for a Prasad direction or a directed 
verdict of acquittal

The data for limb 1 cases which resulted in an acquittal were further examined to ascertain whether 

defence counsel: 

• sought a Prasad44 direction at the trial

• made a “no case to answer” application or an application for a directed verdict of acquittal at the 

close of the Crown case.45 

41 Note the discussion of R v Rahme [2004] NSWCCA 233, above n 40. 

42 Such an observation was made by Spigelman CJ in R v Markuleski (2001) 52 NSWLR 82 at [34].

43 Note the discussion relating to the classifi cation of R v Hunyh [2004] NSWCCA 79 in the “inconsistent verdicts” category, 

above n 40. 

44 R v Prasad (1979) 23 SASR 161. The request for a Prasad direction can be made in a judge-alone trial where the judge 

is the fact fi nder. See for example, R v Tantra (No 1) [2010] NSWSC 394. 

45 See discussion of French CJ in The Queen v LK (2010) 241 CLR 177 at [28]–[29]; NSW Law Reform Commission, 

Directed Verdicts of Acquittal, Discussion Paper 37, 1995.
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The two directions have a distinct difference.46 Where a Prasad direction is given, the judge simply 

informs the jurors that they are entitled to acquit the accused after the end of the Crown case, without 

hearing the defence case, the closing addresses or the summing-up. In other words, it is open to the jury 

to exercise “its power to acquit” at an earlier stage of the trial.47 By contrast, when a judge directs a jury to 

enter a verdict of acquittal, the judge gives the jury a clear instruction to acquit. Such a direction is given 

where there is insuffi cient evidence as a matter of law.48 A judge cannot direct a verdict of acquittal if, at 

the end of a prosecution case, there is evidence that is capable of supporting a verdict of guilty.49 

A ruling about whether a direction of this kind should be made at a trial can, but will not always, provide 

an indication of the strength of the prosecution case against the accused. 

5.5.1  Avoidable errors

Where there is insuffi cient evidence as a matter of law capable of supporting a guilty verdict, a judge’s 

failure to direct a verdict of acquittal may give rise to an avoidable error at trial. On the other hand, a 

failure to give a Prasad direction cannot give rise to an avoidable error because such a direction simply 

informs the jurors that they are entitled to acquit the accused after the end of the Crown case; it cannot 

by itself (that is, the jury electing to acquit at the end of the Crown case) result in a conviction which is 

not supported by the evidence.

5.5.2  Statistical results 

The following analysis focuses on limb 1 cases where the appellate court ordered an acquittal.50 Of 

the 58 acquittal cases, 36 fell into the “not supported by the evidence” category, and 22 fell into the 

“inconsistent verdicts” category. 

In 6 of 36 cases which fell into the “not supported by the evidence” category, defence counsel made 

a “no case to answer” application and sought a directed verdict of acquittal. The application was 

obviously refused by the trial judge in all 6 of these cases.51

In 2 of 36 cases, the defence applied for a Prasad direction. The trial judge refused to give the Prasad 

direction in one case,52 while in the other case, the judge gave the direction, but the trial proceeded.53 

In a further 3 of 36 cases (involving co-offenders), it could be inferred that the jury was given a Prasad 

direction. In the sentencing remarks, which are extracted in the judgment, the judge expressed 

misgivings about the evidence and referred to an interlocutory judgment given at the end of the Crown 

46 R v Graham [2005] NSWCCA 127 at [32].

47 Antoun v The Queen (2006) 80 ALJR 497 per Gleeson CJ at [16] n 10: “cf R v Prasad (1979) 23 SASR 161”.

48 The Queen v LK (2010) 241 CLR 177 at [29].

49 ibid. See also Doney v The Queen (1990) 171 CLR 207 at 214–215.

50 The 7 limb 1 cases (discussed earlier) in which the court ordered a new trial or entered a substituted verdict (rather than an 

acquittal) have been excluded from the above analysis because, prima facie, there was suffi cient evidence to convict for a 

lesser charge. The retrial cases (4 cases) and substituted verdict cases (3 cases) were excluded because it did not seem 

logical to expect defence counsel to have applied for a directed acquittal in a case in which the CCA subsequently saw 

no need to order an outright acquittal. However, in the co-offender cases of R v Styman; R v Taber [2004] NSWCCA 245, 

defence counsel did make an application for a directed verdict, although ultimately the court ordered a new trial rather 

than an outright acquittal. The court noted that the application for a directed verdict was made on a narrow basis and the 

trial judge was correct to refuse it: at [255].

51 R v Firns (2001) 51 NSWLR 548; R v Amanatidis (2001) 125 A Crim R 89; R v Johnson; R v Olivieri [2002] NSWCCA 348; 

TJC v R [2006] NSWCCA 413; Stanford v R (2007) 70 NSWLR 474; [2007] NSWCCA 370. 

52 R v Le (2002) 130 A Crim R 256; [2002] NSWCCA 193.

53 R v Burling (2002) 132 A Crim R 92.
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case. The judge stated that if he had been the tribunal of fact (that is, the jury), he would have acquitted 

the defendants.54 Therefore, it seems reasonable to infer that the judge could not use his power to 

direct a verdict of acquittal, as the issue was factual. The jury must have decided to hear the defence 

case because the trial proceeded. 

In one of 36 cases, defence counsel applied to withdraw the evidence of the only two witnesses in 

the case, who were participants in a robbery.55 Although this was an application of sorts, the case 

was decided on evidentiary grounds and the court did not hold that the evidence should have been 

withdrawn.56

In one of 36 cases, the judgment states that no application for a directed verdict of acquittal was made 

by defence counsel.57

In 9 of 36 cases, there is no reference in the judgment to an application for a directed verdict of 

acquittal and it can be inferred that no such application was made, although the judgments state that 

defence counsel did not object to defi cient evidence (or some other inadequacy) or seek a redirection 

in the trial.58 The authors have assumed that, if a judgment has commented on the failure of counsel to 

object in connection with a particular issue, the judgment would also note if counsel sought a directed 

verdict of acquittal. 

In the remaining 14 of 36 cases, the judgment was silent on whether there were any relevant objections 

or applications.59 In many of these cases, the evidence was complex or fl awed, and sometimes the 

evidence seemed to be analysed on appeal from a perspective that was not taken at trial. In most of 

these 14 cases it is probably still reasonable to assume that no application was made.

Of the 22 cases which fell into the “inconsistent verdicts” category, defence counsel made an application 

for a directed verdict of acquittal in 2 of these cases.60 There is no reference to any application being 

made in the remaining 20 judgments.61 

54 R v Piggott; R v Griffi ths; R v Simeon [2002] NSWCCA 218 at [66].

55 R v Strickland [2005] NSWCCA 133 at [8].

56 ibid at [14].

57 NWL v R [2006] NSWCCA 67 at [114].

58 R v Merritt [2002] NSWCCA 368; R v Iannelli (2003) 56 NSWLR 247; R v Spicer (2003) 139 A Crim R 206; R v Lowe 

(2003) 57 NSWLR 102; [2003] NSWCCA 150; Cioban v R (2003) 139 A Crim R 265; R v Cornelissen; R v Sutton [2004] 

NSWCCA 449; R v Teasdale (2004) 145 A Crim R 345; R v Howard (2005) 152 A Crim R 7.

59 R v Piccin [2001] NSWCCA 35; R v Noonan (2002) 127 A Crim R 599; [2002] NSWCCA 46; R v Ahmad [2002] NSWCCA 

265; R v Lyberopoulos [2002] NSWCCA 268; Mamae v R [2002] NSWCCA 352; R v Cooper [2002] NSWCCA 428; R v Rose 

(2002) 55 NSWLR 701; [2002] NSWCCA 455; R v Sampson [2002] NSWCCA 478 (the reasons for decision in this case are 

the subject of a separate judgment: see [2003] NSWCCA 66); Melchers v R [2003] NSWCCA 119; R v West [2003] NSWCCA 

403; R v Nguyen [2004] NSWCCA 16; R v Zaiter [2004] NSWCCA 35; R v Habib [2005] NSWCCA 223; LAH v R [2005] 

NSWCCA 400. 

60 R v Channell [2002] NSWCCA 187; Pike v R [2006] NSWCCA 32.

61 R v Mills [2001] NSWCCA 48; R v Fitzsimmons [2001] NSWCCA 59; R v S [2001] NSWCCA 204; R v SAW [2001] 

NSWCCA 222; R v GWM [2001] NSWCCA 267; R v NEK [2001] NSWCCA 392; R v Fry [2002] NSWCCA 127; R v 

Corbett [2002] NSWCCA 137; R v Bishell [2002] NSWCCA 279; R v RCC (2002) 133 A Crim R 352; R v Eyles [2002] 

NSWCCA 510; R v Simmons [2002] NSWCCA 522; R v Parbery (2003) 141 A Crim R 43; R v SBD [2003] NSWCCA 235; 

R v Hunyh [2004] NSWCCA 79; R v Rahme [2004] NSWCCA 233; R v Bonat [2004] NSWCCA 240; Sgardelis v R [2006] 

NSWCCA 338; SI v R [2007] NSWCCA 181; Norris v R (2007) 176 A Crim R 42.
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5.6  Summary of fi ndings
• Under limb 1 of s 6(1) of the Criminal Appeal Act, an appellate court can set aside the verdict of the 

jury on the grounds that it is unreasonable or cannot be supported by the evidence. Limb 1 was 

established in 65 of 315 (20.6%) successful conviction appeal cases. This indicates that appeals 

allowed on this basis are not uncommon.

• In 51 of 65 (78.5%) cases, limb 1 was the only limb established. In the remaining 14 (21.5%) cases, 

in addition to limb 1, another limb(s) was (were) established.

• The most common ASOC division for limb 1 cases was sexual assault and related offences, 

accounting for 23 of 65 (35.4%) cases.

• There was very little variation in the proportion of successful conviction appeals based on limb 1. 

Of the six ASOC divisions with at least 10 successful conviction appeals, the highest proportion 

was 22.2% for acts intended to cause injury; and the lowest proportion was 18.8% for robbery, 

extortion and related offences, and deception and related offences (range: 3.4 percentage points).

• An acquittal was the outcome in the overwhelming majority of limb 1 cases, accounting for 58 of 

65 (89.2%) cases. 

• Within the two recognised bases for setting aside the verdict, most cases fell into the “not 

supported by the evidence” category: 43 of 65 (66.2%). The remaining 22 (33.8%) cases fell into 

the “inconsistent verdicts” category.

• The vast majority of “inconsistent verdict” cases fell into ASOC division, sexual assault and related 

offences: 18 of 22 (81.8%). These 18 cases represent over three-quarters of the cases in this ASOC 

division: 18 of 23 (78.3%). This may refl ect the frequency with which juries acquit on some charges 

and convict on others in trials involving multiple sexual assaults allegedly committed against a 

single complainant over a period of time.

• While it is diffi cult to provide accurate fi gures given the lack of reference to the issue in many of the 

judgments, it appears that directed verdicts of acquittal or Prasad directions were only sought by 

defence counsel in a minority of limb 1 acquittal cases. 

• In 6 of 36 cases which fell into the “not supported by the evidence” category, and in 2 of 22 cases 

which fell into the “inconsistent verdicts” category, defence counsel had made an application for 

a directed verdict of acquittal which was refused by the judge. These cases may be regarded as 

giving rise to avoidable error at trial. 
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6.1  Introduction
This chapter examines the successful conviction appeal cases in the study period where errors have 

been found in the admission or rejection of evidence at trial. For the purpose of the study, these are 

referred to as admissibility errors.1 These cases fall within either limb 2 (“wrong decision of any question 

of law”) or limb 3 (“on any other ground whatsoever there was a miscarriage of justice”) of s 6(1) of 

the Criminal Appeal Act 1912. As discussed in Chapter 4, “Research method — legal analysis”, for 

the purposes of the study, appeals against a decision as to the admission or rejection of evidence 

have been classifi ed as falling within limb 2 if the appellant sought an admissibility ruling or took an 

objection to the admission or rejection of evidence at the trial.2 Those appeals where the appellant 

sought no ruling or took no objection at trial, and leave was required under r 4 of the Criminal Appeal 

Rules to bring the appeal,3 have been classifi ed as limb 3 cases. The frequency of limb 2 and limb 3 

cases which involve admissibility errors is considered below under the heading “Rule 4 of the Criminal 

Appeal Rules” at [6.4]. 

To allow a full analysis of the types of admissibility errors occurring in trials and to permit the ready 

identifi cation of any patterns of error, the admissibility errors falling under both limb 2 and limb 3 are 

considered together below. The type and frequency of admissibility errors established on appeal provide 

an indication of whether trial judges fi nd the law of evidence easy or diffi cult to apply. Admissibility of 

evidence is dealt with in Ch 3 of the Evidence Act 1995 (NSW). The basic concept of admissibility, as 

expressed in s 56, is that evidence which is relevant in a proceeding is admissible, while evidence that 

is not relevant in a proceeding is not admissible. Section 55 provides that:

 “The evidence that is relevant in a proceeding is evidence that, if it were accepted, could rationally 

affect (directly or indirectly) the assessment of the probability of the existence of a fact in issue in 

the proceeding.” 

In Washer v State of WA,4 the High Court said that relevance:

 “… can be determined only by an analysis of the facts in issue in the proceedings, and the 

circumstances which bear upon the question of probability … The word ‘rationally’ is signifi cant 

Chapter 6 

Limbs 2 and 3 cases: admission or 
rejection of evidence

1 Errors relating to misdirections involving evidence that has been admitted are discussed as a separate issue in Chapter 7, 

“Limbs 2 and 3 cases: misdirections”.

2 See also the discussion in Chapter 3, “The legislative basis of conviction appeals in NSW” at [3.3.2]. This follows the 

approach taken to the meaning of “wrong decision” by the HCA in The Queen v Soma (2003) 212 CLR 299 per Gleeson CJ, 

Gummow, Kirby and Hayne JJ at [11], [42], McHugh J at [79]; Dhanhoa v The Queen (2003) 217 CLR 1 per McHugh 

and Gummow JJ at [49]; Bounds v The Queen (2006) 80 ALJR 1380 per Gleeson CJ, Hayne, Callinan and Crennan JJ 

at [12]. See generally, Gassy v The Queen (2008) 236 CLR 293 at [56].

3 The text of r 4 is extracted in Chapter 3, “The legislative basis of conviction appeals in NSW” at [3.8].

4 (2007) 234 CLR 492.
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in this context. In order to establish relevance, it is necessary to point to a process of reasoning 

by which the information in question could affect the jury’s assessment of the probability of the 

existence of a fact in issue at the trial”.5

However, the opening words of s 56(1), “Except as otherwise provided by this Act”, are a reminder that 

relevant evidence may still be excluded. Justice Kirby noted in Smith v The Queen:6 

 “The effect of s 56 is that relevant evidence is admissible unless it is excluded by another provision 

of the Act. The large number of statutory exceptions also suggests that the scheme of the Act (like 

the common law before it) envisages that the major battleground of exclusions will lie in applying 

the various exceptions once evidence is accepted as relevant.”7 [Citation omitted.]

Admissibility rules which exclude evidence that is otherwise relevant are designed to ensure that the 

guilt or innocence of an accused person is determined without undue prejudice and directly relate to 

the principle of a fair trial. As Spigelman CJ said:

 “If the search for truth were the overriding consideration of a trial, there would be no such 

[exclusionary] rule[s]. Relevance would be the only criterion. Each such rule operates to exclude 

evidence which has utility for truth-seeking purposes. The multiplicity of exclusionary rules is a 

manifestation of the way in which the principle of a fair trial pervades our trial procedure.”8

6.2  Frequency of admissibility cases
In 59 of 315 (18.7%) successful conviction appeal cases, the judge made one or more admissibility 

errors (that is, errors relating to the admission or exclusion of evidence) (the admissibility cases). These 

cases are set out in Appendix A.

In 30 of 59 (50.8%) admissibility cases, an admissibility error was the only basis, or in the case of 

multiple admissibility errors, only bases, for allowing the appeal. In the remaining 29 (49.2%) cases, in 

addition to an admissibility error(s), other ground(s) of appeal were allowed.9 

6.2.1  Admissibility cases by ASOC division

Table 6.1 classifi es the 59 admissibility cases by ASOC division. By far the most common offences 

fell into ASOC division, sexual assault and related offences, which accounted for 20 of 59 (33.9%) 

admissibility cases. This may, at least partly, refl ect the evidentiary challenges faced in many sexual 

assault trials, such as those relating to the admissibility of complaint, tendency or context evidence; 

issues of credibility; and opinion evidence when interpreting medical reports.

5 ibid per Gleeson CJ, Heydon and Crennan JJ at [5].

6 (2001) 206 CLR 650. 

7 ibid at [25], citing Papakosmas v The Queen (1999) 196 CLR 297 at [23]–[33], [44]–[48], [77]–[82].

8 JJ Spigelman, “The truth can cost too much: the principle of a fair trial” (2004) 78 ALJ 29 at 38.

9 Comprising 18 cases where both admissibility errors and misdirections were found; 5 cases where both admissibility errors 

and “other limb 3 acts or omissions” were found; one case where both admissibility errors and an “other limb 2 error” was 

found; and one case where admissibility errors, a misdirection, an “other limb 2 error”, and an “other limb 3 act or omission”, 

were also found. There were 4 cases where limb 1 was established in addition to: admissibility errors (1 case); or admissibility 

errors and misdirections (3 cases).
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Table 6.1: Admissibility cases by ASOC division

ASOC divisiona Admissibility cases Number of 
successful 
conviction 

appeals

Admissibility 
cases as a 
percentage 

of 
successful 
conviction 

appeals

n % n %

Sexual assault and related offences 20 33.9 104 19.2

Illicit drug offences 11 18.6 53 20.8

Homicide and related offences 7 11.9 46 15.2

Robbery, extortion and related 

offences

7 11.9 32 21.9

Acts intended to cause injury 4 6.8 27 14.8

Deception and related offences 3 5.1 16 18.8

Unlawful entry with intent/burglary, 

break and enter

3 5.1 8 37.5

Offences against justice procedures, 

government security and 

government operations

2 3.4 9 22.2

Theft and related offences 1 1.7 5 20.0

Weapons and explosives offences 1 1.7 2 50.0

Other b 0 0.0 13 0.0

Total 59 100.0 315 18.7

    
a For the purposes of the study, driving causing death has been included under ASOC division, dangerous or negligent 

acts endangering persons, rather than homicide and related offences; and accessories after the fact have been included 

under ASOC division, offences against justice procedures, government security and government operations.

b “Other” comprises ASOC divisions where there were no admissibility cases.

Table 6.1 also shows the number of admissibility cases in each ASOC division as a percentage of all 

successful conviction appeals. Little variation was observed in the proportion of successful conviction 

appeals that were allowed on this ground. Of the six ASOC divisions with at least 10 successful 

conviction appeals, the highest proportion was 21.9% for robbery, extortion and related offences; and 

the lowest proportion was 14.8% for acts intended to cause injury (range: 7.1 percentage points).

6.3  Frequency of admissibility errors
There were multiple errors identifi ed in some cases. Accordingly, although there were only 59 cases 

where an admissibility error was made, a total of 78 admissibility errors was identifi ed. In 43 of 59 (72.9%) 

admissibility cases, only one error was identifi ed; in a further 14 (23.7%) admissibility cases, two errors 

were identifi ed; while more than two errors were identifi ed in the remaining 2 (3.4%) admissibility cases.
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6.4  Rule 4 of the Criminal Appeal Rules
A primary legislative objective of r 4 of the Criminal Appeal Rules is to avoid, or at least minimise, the 

occasions on which appellants can argue grounds of appeal based on alleged admissibility errors. The r 4 

objection rate is a barometer of whether appellants are raising issues for the fi rst time on appeal which 

could have been raised at trial. The rule is specifi cally designed to distinguish those appeals where an 

evidential issue was raised at trial from those where it was not. A failure to object to evidence or to seek 

an admissibility ruling denies the trial judge the opportunity to address any potential problems.

Determining whether r 4 applied to a successful ground of appeal based on a particular admissibility 

error was a signifi cant challenge in this study.10 The fi ndings are presented in Appendix B, which identifi es 

the admissibility cases where: 

• a ruling was sought or an objection was taken to the admission or rejection of evidence at trial and 

r 4 did not apply

• no ruling was sought or objection taken to the admission or rejection of evidence at trial and r 4 

applied.

For 11 admissibility errors (which arose in 9 cases),11 the judgment expressly records that no ruling was 

sought or objection taken and r 4 applies to the admissibility ground of appeal.

The following sets out the authors’ fi ndings for 10 diffi cult and borderline r 4 admissibility error grounds 

of appeal:

• 5 admissibility errors (which arose in 3 cases)12 — the judgment was silent on the issue; the authors 

have inferred that no ruling was sought or objection taken at trial and r 4 applies to the admissibility 

ground of appeal

• 3 admissibility errors13 — the judgment shows that the admissibility error raised on appeal did 

not arise in the circumstances of the case; the authors have inferred that no ruling was sought or 

objection taken at trial and r 4 applies to the admissibility ground of appeal

10 See for example, R v Gardner (2001) 123 A Crim R 439. At the outset of the trial for a robbery offence, defence 

counsel objected to the admission of evidence from police offi cers who said they were acquainted with the accused 

and that he was present in some of the bank security photographs: at [1]. A voir dire was held and the judge decided 

to admit the evidence. However, following the HCA decision in Smith v The Queen (2001) 206 CLR 650, the CCA 

found that the evidence of the police did not pass the relevance test under the Evidence Act, s 55. The trial judge had 

not considered the relevance aspect because “the evidence of the police witnesses was not objected to on grounds 

of relevance”: at [16]. The case was classifi ed as one requiring leave under r 4 because “no objection” had been taken 

to the admission of evidence at trial on the basis of relevance. 

11 R v Gardner (2001) 123 A Crim R 439 at [16]; R v Nale [2002] NSWCCA 31 at [39]–[40] (although the court expressed 

reservations as to whether r 4 applied because it was not completely sure about what had transpired at the trial between 

defence counsel and the trial judge, it concluded: “If leave be necessary, it should be granted”); R v Anderson [2002] 

NSWCCA 141 at [26]; R v Soto-Sanchez (2002) 129 A Crim R 279 at [31], [44]; R v Haidar-Wardak (2002) 132 A Crim R 1 

at [29]; R v Slack (2003) 139 A Crim R 314 at [37] (although the court noted that it would have been diffi cult for the 

defence counsel to have objected to the cross-examination by the Crown); R v Lewis [2003] NSWCCA 180 at [19]; R v 

Baldwin [2004] NSWCCA 21 at [45]; R v Scott [2004] NSWCCA 254 at [92].

12 R v McNamara (2002) 131 A Crim R 140; [2002] NSWCCA 248 at [32]–[34]; R v DRE [2004] NSWCCA 305 at [4]–[5]; 

R v Elms (2004) 61 NSWLR 703; [2004] NSWCCA 467 at [59]–[60].

13 In R v T (2001) 122 A Crim R 206; [2001] NSWCCA 210, no objection could have been made to the wrongful admission 

of the appellant’s record of interview because the parties erroneously believed he was an adult at the time of the interview. 

Only after the trial did it emerge that the appellant was actually a juvenile at the time of the interview and should have 

been accompanied by an adult: at [15]. In R v Vong [2001] NSWCCA 20, a videotape of the search of the appellant’s 

premises was admitted into evidence and made available to the jury during its deliberations. After the jury returned its 

verdict, it was discovered that the videotape also contained footage of a search of the premises of another person 

from whom the heroin was alleged to have been obtained, and showed the other person making admissions: at [1]–[2]. 

In R v Lewis [2001] NSWCCA 345, counsel omitted to lead evidence of the appellant’s good character and, consequently, 

the question of objecting to his own omission does not arise: at [31].
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• 2 admissibility errors (which arose in 1 case)14 — the judgment was silent on one ground, while 

the issue did not arise on another ground; the authors have inferred that no ruling was sought or 

objection taken at trial and r 4 applies to the admissibility grounds of appeal.

6.4.1  Rule 4 results

For 57 of 78 (73.1%) admissibility errors, an admissibility ruling was sought or an objection was taken 

to the admission or rejection of evidence at trial. For the remaining 21 (26.9%) admissibility errors, no 

admissibility ruling was sought or no objection was taken at the trial and leave was required under r 4 

of the Criminal Appeal Rules to argue the ground of appeal. 

6.5  Types of admissibility errors
Table 6.2 categorises the admissibility cases according to the type of error made in a particular case:

• e  rrors made under recognised evidence rules in the Evidence Act and “context evidence” (a 

category of evidence law preserved under s 9 of the Evidence Act)15 

• miscellaneous evidence errors — a catch-all category, which includes evidentiary errors arising 

under other Acts and some, but not all, errors involving irrelevant evidence. 

In order to avoid double counting, relevance under Pt 3.1 of the Evidence Act does not appear below 

as a separate type of admissibility error. Errors relating to relevance overlapped with other types of 

admissibility errors and relevance was not considered suffi ciently “self-contained” to warrant separate 

treatment. However, relevance is discussed below where the appellate court refers to it in the context of 

fi nding other admissibility error(s).16 The “prejudicial evidence” category has within it irrelevant evidence.17

The two most common admissibility errors involved prejudicial evidence (17 errors) and miscellaneous 

evidence (15 errors). The remaining 46 errors identifi ed were widely distributed across various categories. 

This may indicate that admissibility errors depend more on the circumstances of a particular case than 

on recurring “problem areas” of evidence law. It may also mean that admissibility errors are sometimes 

idiosyncratic and diffi cult for trial judges to prevent. However, the analysis below seeks to highlight 

particular areas where interesting patterns were noted.

14 In R v Barton [2004] NSWCCA 229, the judgment was silent on the issue of whether there was any objection to the 

admission of tendency evidence: at [17]. On the issue of character evidence, counsel omitted to lead the evidence and, 

consequently, the question of objecting to his own omission does not arise: at [60].

15 Where the evidence is being led (generally in sexual assault cases) for the purpose of making the circumstances of the 

specifi c offences charged more intelligible: DJV v R (2008) 200 A Crim R 206; Qualtieri v R (2006) 171 A Crim R 463.

16 One of the few cases which focused on “relevance” under s 55 of the Evidence Act was Smith v The Queen (2001) 206 

CLR 650. However, for the reasons given below at [6.5.5], this case has been included and analysed under identifi cation 

evidence. 

17 For example, in R v Soto-Sanchez (2002) 129 A Crim R 279, the CCA found that the Crown was wrongly allowed to 

cross-examine the appellant about not paying income taxes and his sleeping arrangements with his housemates who 

were prostitutes. This evidence was found to be irrelevant and prejudicial: at [33]. 
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Table 6.2: Types of admissibility errors

18 The 11 cases are: R v Fisher [2001] NSWCCA 380; R v Soto-Sanchez (2002) 129 A Crim R 279; R v McNamara (2002) 131 

A Crim R 140; [2002] NSWCCA 248; R v Eyles [2002] NSWCCA 510; R v Fung (2002) 136 A Crim R 95; R v McCaffrey 

[2003] NSWCCA 329; R v Cakovski (2004) 149 A Crim R 21; Keller v R [2006] NSWCCA 204; Galvin v R (2006) 161 A Crim 

R 449; PGM v R (2006) 164 A Crim R 426; Evans v The Queen (2007) 235 CLR 521.

19 For example, in PGM v R (2006) 164 A Crim R 426 at [41], the prosecution’s ill-founded rebuttal of character evidence 

led to introducing material that brought with it “a risk of high prejudice”. 

Type of admissibility error Number of 
errors

Percentage of 
admissibility 

errors

Percentage of 
admissibility 

casesa 

n % %

Prejudicial evidence 17 21.8 28.8

Character evidence 8 10.3 13.6

Context evidence 6 7.7 10.2

Opinion evidence 6 7.7 10.2

Identifi cation evidence 6 7.7 10.2

Tendency and coincidence evidence 5 6.4 8.5

Credibility evidence 5 6.4 8.5

Hearsay evidence 4 5.1 6.8

Illegally obtained evidence 2 2.6 3.4

Admissions 2 2.6 3.4

Prior inconsistent statement 1 1.3 1.7

Inadvertent reference made to excluded evidence 1 1.3 1.7

Miscellaneous evidence 15 19.2 25.4

Total 78 100.0

   
a  Based on 59 cases. Given that in 16 of these cases more than one type of admissibility error was identifi ed, the total 

fi gure will exceed 100%. 

6.5.1  Prejudicial evidence

There were 17 cases in which the admissibility error related to prejudicial evidence; comprising 16 cases 

in which the judge erred by allowing evidence that was prejudicial, and one case in which the judge 

erroneously rejected evidence on the basis that it was prejudicial. 

Determining whether an admissibility error involved prejudicial evidence depended on the way in which 

the grounds of appeal were framed, and the degree of emphasis given to the question of prejudice 

in a particular case. Eleven of the cases in the prejudicial evidence category also appear in another 

evidence category, such as context evidence, character evidence or tendency evidence.18 In these 

cases, the wrongful admission of that other type of evidence was found to be prejudicial.19 

Given the small sample size (only 17 cases), caution should be exercised in drawing any systemic 

conclusions. However, some interesting patterns were noted. Most of the prejudicial evidence cases, 

12 of 17 (70.6%), were clustered in two ASOC divisions: sexual assault and related offences; and illicit 

drug offences. Some issues recurred: the admission of prejudicial tendency evidence or prejudicial 

context evidence in sexual assault cases; and prejudicial identifi cation procedures in robbery cases. 
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The distribution of prejudicial evidence cases by ASOC division is as follows: 

• sexual assault and related offences (7 cases)

• illicit drug offences (5 cases)

• robbery, extortion and related offences (2 cases)

• homicide and related offences (1 case)

• acts intended to cause injury (1 case)

• offences against justice procedures, government security and government operations (1 case).20

Table 6.3 summarises the nature of the prejudicial evidence and the problem with the evidence in each 

case (by ASOC division).

Table 6.3: Admissibility cases — prejudicial evidence

ASOC division and 
principal offence 

Source Nature of evidence Problem with evidence*

Sexual assault and related offences

Rape 21 Three sisters who 

lived with the 

appellant’s family 

gave evidence 

for the Crown; 

consequential 

cross-examination 

of the appellant and 

his mother

Relationship evidence, 

including uncharged assaults, 

and violence in the household 

by the appellant and his 

mother.

The context/relationship evidence was 

wrongly admitted. There was no exercise 

of the discretion under s 137 to exclude 

evidence outside the matters charged, where 

its probative value was outweighed by the 

danger of unfair prejudice to the defendant.

Sexual intercourse 

with child under 

10 years 22

Cross-examination 

of the appellant

Evidence of a large number 

of other pornographic images 

(not the subject of charges) 

on the appellant’s computer.

The evidence had the capacity to overwhelm 

the jury and divert them from their task, had 

no direct relevance to the matters at issue, 

and had a risk of high prejudice.

Threaten to infl ict 

actual bodily 

harm with intent 

to have sexual 

intercourse 23

Body of evidence, 

including from 

the appellant, his 

former de facto, 

and staff at a 

workplace

Evidence of the appellant 

fl eeing and hiding from 

police.

The evidence of the appellant fl eeing and 

hiding was wrongly allowed as indicative of 

a consciousness of guilt. If the appellant had 

explained why he fl ed, his prior criminality 

would have been revealed. Section 137 

required this prejudicial effect to be balanced 

against probative value, but this exercise was 

not explicitly undertaken by the judge. 

Aggravated 

sexual assault (in 

company) 24

Telephone 

intercepts

Evidence of telephone 

conversations between the 

appellant and a co-accused, 

which the judge found 

admissible to show “an 

association between two 

people having an interest”.

The appellant during conversations gave the 

co-accused a sympathetic ear, but did 

not adopt his inculpatory statements. 

The evidence was tantamount to “guilt by 

association” and was unfairly prejudicial to a 

degree that outweighed any probative force.

20 In R v Galea [2001] NSWCCA 270, the specifi c offence was accessory after the fact to murder, which falls under ASOC 

division, offences against justice procedures, government security and government operations, rather than ASOC 

division, homicide and related offences.

21 R v Lewis [2003] NSWCCA 180 at [34], [44]–[45].

22 PGM v R (2006) 164 A Crim R 426 at [41]. The erroneous treatment of character evidence was the focus of this case. 

However, the judge also erred in granting leave to the Crown during cross-examination (in rebuttal of the purported good 

character evidence) to ask questions about the appellant’s possession of a large quantity of pornographic images on his 

computer.

23 R v Cook [2004] NSWCCA 52 at [35], [37], [48].

24 R v Ghanem [2004] NSWCCA 36 at [173]–[177].
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ASOC division and 
principal offence 

Source Nature of evidence Problem with evidence*

Sexual assault25 Evidence from 

the complainant 

and others for the 

Crown

Evidence of prior incidents of 

assault as context evidence.

The context/relationship evidence was 

wrongly admitted. The amount of prejudice 

engendered during the course of the trial 

by the introduction of this evidence was so 

overwhelming as to lead to a miscarriage of 

justice.

Sexual intercourse 

without consent 

(victim under 

16 years) 26

Three 

acquaintances 

of the appellant 

(including the 

parents of a 

complainant) gave 

evidence for the 

Crown

The witnesses said the 

appellant told them he 

picked up “bar girls” in the 

Philippines.

The judge applied the wrong test by failing 

to refer to s 101 (restrictions on tendency 

evidence). The probative value of the 

evidence did not substantially outweigh any 

prejudicial effect on the appellant, as required 

by s 101.

Sexual intercourse 

with child between 

10 and 16 years 

by person in 

authority 27

Edited videotaped 

interview with the 

complainant’s 

friend (who died 

before the trial)

Evidence of uncharged 

conduct, to show a 

developing sexual 

relationship between 

the complainant and the 

appellant.

The evidence was wrongly admitted. The 

evidence was highly prejudicial and the judge 

erred in the exercise of the discretion under 

s 137.

Illicit drug offences

Possess 

commercial 

quantity of 

imported 

prohibited drug 28

Cross-examination 

of the appellant

Questions about sharing 

his fl at with prostitutes and 

whether he had ever paid tax.

The Crown failed to seek leave under s 112 to 

cross-examine on these matters. Pursuant to 

s 137, the issues were irrelevant and the 

danger of prejudice clearly outweighed any 

probative value.

Knowingly 

concerned in 

import commercial 

quantity of 

prohibited drug 29

Intercepted phone 

conversations 

in which the 

appellant 

participated 

Evidence of the appellant’s 

drug dealings and associates 

unrelated to the appellant’s 

involvement in the present 

offence.

The appellant’s knowledge of, and dealings 

in, LSD, ecstasy and marijuana did not make 

him knowingly concerned in the cocaine 

importation. The probative value of this 

evidence was outweighed by the danger of 

unfair prejudice.

Supply large 

commercial 

quantity of 

prohibited drug30

A police offi cer 

and a forensic 

chemist, through 

whom the 

prosecution 

sought to 

establish similar 

packaging of 

drugs in different 

transactions 

Evidence of subsequent drug 

transactions in which the 

appellant was not involved.

The evidence of subsequent drug transactions 

did not support drawing an inference that the 

appellant had the requisite knowledge with 

regard to the present alleged transaction. 

There was a real risk of the evidence having a 

prejudicial effect, by unfairly and subliminally 

infl uencing the jury.

25 R v McNamara (2002) 131 A Crim R 140; [2002] NSWCCA 248 at [34].

26 R v Eyles [2002] NSWCCA 510 at [35]–[37]. 

27 Galvin v R (2006) 161 A Crim R 449 at [38].

28 R v Soto-Sanchez (2002) 129 A Crim R 279 at [31]–[33].

29 R v McCaffrey [2003] NSWCCA 329 at [599]–[603].

30 R v Fung (2002) 136 A Crim R 95 at [49], [59].
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ASOC division and 
principal offence 

Source Nature of evidence Problem with evidence*

Supply commercial 

quantity of 

prohibited drug31 

Police offi cer for 

the Crown

Opinion evidence that 

certain intercepted phone 

conversations between the 

appellant and others were 

about drugs.

The opinion evidence was, to an extent, not 

based on expertise, but was arrived at having 

regard to the discovery of the cocaine in 

the possession of the co-accused who had 

conversed with the appellant, creating a real 

risk that the jury would be distracted from 

making its own evaluation of the evidence.

Knowingly take 

part in supply 

commercial 

quantity of 

prohibited drug32

Video of a search 

warrant executed 

on the appellant’s 

premises (video 

was available to 

the jury during 

deliberations) 

After the verdicts were 

returned, it was discovered 

that the videotape also 

contained footage of a 

search of the premises of a 

person from whom the heroin 

was alleged to have been 

obtained. On the video this 

person made admissions as 

to the possession of heroin 

and the discovery of the 

heroin was shown.

The accidental provision of this inadmissible 

and prejudicial material to the jury brought 

unfairness to the trial and possibly affected 

the verdicts.

Robbery, extortion and related offences

Robbery armed 

with an offensive 

weapon33 

The appellant, 

during cross-

examination, 

complying with 

the prosecution’s 

request

The appellant was dressed 

in the robber’s outfi t for the 

jury to observe, following a 

prosecution request.

The judge erroneously agreed to the 

prosecution’s request. The probative value of 

the evidence was outweighed by the danger 

of unfair prejudice.

Assault with intent 

to rob34 

Two witnesses 

who picked the 

appellant in an 

identifi cation 

parade

The appellant was the 

only participant in the 

identifi cation parade who 

matched the description of 

the offender.

The identifi cation evidence had low probative 

value and was outweighed by the danger of 

unfair prejudice.

Homicide and related offences

Murder35 The appellant 

and another 

witness were not 

permitted to give 

the evidence in 

question

The appellant — evidence that 

the victim had previously killed 

three people (23 years earlier) 

and mentioned those murders 

on the night of the altercation 

in which he was killed.

The witness — evidence 

that a few hours before the 

altercation, the victim made a 

threat to the witness, in which 

he referred to the three prior 

murders. 

The evidence was wrongly rejected on the 

ground that it was unfairly prejudicial. It was 

relevant and vital to the appellant’s claim 

of self-defence. If the jury rejected self-

defence but considered the appellant had lost 

self-control, the question of whether it was 

reasonably possible that the deceased acted 

as the appellant described would also have 

been relevant to the question of provocation. 

31 Keller v R [2006] NSWCCA 204 at [43].

32 R v Vong [2001] NSWCCA 20 at [1]–[3].

33 Evans v The Queen (2007) 235 CLR 521 (on appeal from the CCA decision in (2006) 164 A Crim R 489). Only Kirby J 

held this to be unfairly prejudicial: at [113]. Gummow and Hayne JJ found the evidence was irrelevant: at [9], [24]–[28].

34 R v Fisher [2001] NSWCCA 380 at [21], [24].

35 R v Cakovski (2004) 149 A Crim R 21 at [40]–[41].
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ASOC division and 
principal offence 

Source Nature of evidence Problem with evidence*

Acts intended to cause injury 

Maliciously infl ict 

grievous bodily 

harm36

Cross-examination 

of the appellant

Evidence that the appellant’s 

mother obtained an 

apprehended violence order 

against him.

The evidence had no relevance to the issues 

in the case. Even if the evidence was relevant, 

it should have been excluded on discretionary 

grounds under s 137 or s 192 (matters to 

consider in granting leave). 

Offences against justice procedures, government security and government operations

Accessory 

after the fact to 

murder37

A witness who 

was a neighbour 

of the victim gave 

evidence for the 

Crown

Evidence of vandalism of the 

neighbour’s car, which may 

mistakenly have been thought 

to belong to the victim, prior 

to his murder. 

It was a matter of speculation that the 

appellant was responsible: there was no 

evidence linking him to the vandalism. This 

evidence had the capacity to divert the jury 

and was potentially highly prejudicial.

*  References to sections in Table 6.3 are to sections of the Evidence Act.

6.5.2  Character evidence

There were 8 cases in which the admissibility error related to character evidence. Half of these cases 

(4 of 8) fell into ASOC division, sexual assault and related offences; 2 involved illicit drug offences; one 

involved a deception offence; and one involved unlawful entry with intent/burglary, break and enter.

In 4 of 8 character evidence cases, evidence of the appellant’s good character was not adduced: twice 

because the trial judge erroneously refused to receive the evidence;38 and twice because the defence 

counsel failed to call good character evidence.39 

In the other 4 cases, the evidence was of bad character: in 2 cases, reference was made to certain 

material that had the effect of indicating bad character,40 while in the other 2 cases an error occurred 

in the prosecution’s use of evidence in rebuttal to indicate the appellant was not of good character.41  

6.5.3  Context evidence

There were 6 cases in which the admissibility error related to context evidence, which was also 

sometimes referred to as relationship evidence. Predictably, 5 of 6 context evidence cases fell into 

36 R v Houssein [2003] NSWCCA 74 at [54]–[55]. The matters to be considered in granting leave under s 192 include the 

importance of the evidence and whether granting leave would be unfair to a party or witness.

37 R v Galea [2001] NSWCCA 270 at [74]–[75], [78]–[79].

38 R v Zurita [2002] NSWCCA 22 at [17]–[19]; R v Chapman [2002] NSWCCA 105 at [13]–[14].

39 R v Lewis [2001] NSWCCA 345 at [31]–[32]; R v Barton [2004] NSWCCA 229 at [59]–[60], [64]–[65]. The HCA decision 

in TKWJ v The Queen (2002) 212 CLR 124 sets out the approach an appellate court should take where there has been 

a failure to adduce evidence of good character.

40 R v Slack (2003) 139 A Crim R 314 at [36] (the material referred to was a hypnosis game and a mature-rated video); 

R v McCaffrey [2003] NSWCCA 329 at [566]–[567], [603], [623] (the material referred to was a phone conversation and a 

related newspaper article about drug activities).

41 In PGM v R (2006) 164 A Crim R 426 at [13], [40]–[41], the CCA held that the trial judge erred in fi nding that the appellant’s 

answers in cross-examination had raised good character, and further erred in permitting the prosecution to adduce 

evidence of bad character in rebuttal. In R v Stanoevski (unrep, 24/2/98, NSWCCA), the appellant at trial intentionally 

raised good character. The HCA in Stanoevski v The Queen (2001) 202 CLR 115 per Gaudron, Kirby and Callinan JJ 

at [47], McHugh J at [55], Hayne J at [67] found that the trial judge erred by failing to consider matters under s 192 of 

the Evidence Act in deciding whether to grant leave under s 112 for the prosecution to cross-examine the appellant on 

matters suggesting she was not of good character.
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ASOC division, sexual assault and related offences.42 The remaining case involved an illicit drug 

offence.43 Context evidence is discussed further in Chapter 13, “Sexual assault appeals” at [13.5.1].

6.5.4  Opinion evidence

There were 6 cases in which the admissibility error related to opinion evidence. The witnesses who 

gave the opinion evidence were witnesses by virtue of their occupation or knowledge, essentially as 

experts or “ad hoc” experts. 

Under s 79 of the Evidence Act, specialised knowledge is an exception to the general rule in s 76 that 

evidence of an opinion “is not admissible to prove the existence of a fact about the existence of which 

the opinion was expressed”. Section 79(1) provides: 

 “If  a person has specialised knowledge based on the person’s training, study or experience, the 

opinion rule does not apply to evidence of an opinion of that person that is wholly or substantially 

based on that knowledge.”

Some of the judgments also referred to the operation of s 78, which provides an exception for lay 

opinions where the opinion is based on what the person “saw, heard or otherwise perceived about a 

matter or event”.

Cases which fell into ASOC division, illicit drug offences, accounted for half (3 of 6) of the opinion 

evidence cases, 2 of which involved police offi cers who gave expert evidence. The remaining 3 cases 

comprised one case under each of the ASOC divisions: acts intended to cause injury; sexual assault 

and related offences; and robbery, extortion and related offences. 

One case involved a witness giving an opinion as to the identity of the offender. There are subtle 

differences between identifi cation, opinion about identity, and recognition based on familiarity. These 

are considered below under “Identifi cation evidence” at [6.5.5]. 

Table 6.4 summarises the nature of the opinion evidence and the problem with the evidence in each 

case (by ASOC division).

Table 6.4: Admissibility cases — opinion evidence

ASOC division and 
principal offence 

Source* Nature of evidence Problem with evidence

Illicit drug offences

Supply commercial 

quantity of 

prohibited drug44

Police offi cer Assertion that the language 

employed in intercepted 

phone conversations 

referred to drugs.

The witness did not clearly distinguish between 

expressing an opinion that the language 

employed was “consistent with” a reference to 

drugs and asserting that in fact the language 

used was a reference to drugs. He did not 

identify contextual matters and the reasoning 

process that led him to conclude the subject 

matter of the conversations was drugs. 

42 R v McSmith [2002] NSWCCA 68; R v McNamara (2002) 131 A Crim R 140; [2002] NSWCCA 248; R v Baldwin [2004] 

NSWCCA 21; R v DRE [2004] NSWCCA 305; Galvin v R (2006) 161 A Crim R 449.

43 R v Fung (2002) 136 A Crim R 95.

44 Keller v R [2006] NSWCCA 204 at [33], [36]–[37], [42].
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ASOC division and 
principal offence 

Source* Nature of evidence Problem with evidence

Supply commercial 

quantity of 

prohibited drug45

Police offi cer Assertion that the language 

employed in intercepted 

phone conversations 

referred to drugs.

The  opinion that words were in fact references 

to drugs was based, to a substantial extent, on 

matters other than specialised knowledge, for 

example, information received from other police 

about the activities of the appellant. The witness 

did not suffi ciently disclose the reasoning 

process by which he arrived at his opinions.

Deemed supply 

commercial 

quantity of 

prohibited drug46

Agronomist (plant 

scientist)

Evidence about the age of 

the cannabis, to show that 

it had been harvested while 

the appellant resided at the 

property.

The witness’s experience did not qualify him 

to give the opinions given by him in evidence. 

There was a lack of evidence to demonstrate 

the accuracy of his conclusions, such as in 

measuring the deterioration of cannabis. 

Acts intended to cause injury

Malicious 

wounding in 

company 47

Prison offi cer The witness purported to 

identify the appellant as the 

inmate from a series of still 

photographs at one second 

intervals drawn from a 

security tape.

The witness did not observe any part of the 

attack. He “identifi ed” the appellant not by 

recognition or familiarity but by a process of 

deduction. He purported to track the image 

of the person by reference to his clothing. He 

did not have any demonstrated expertise in 

deciphering poor quality fi lm footage. 

Sexual assault and related offences

Sexual intercourse 

with child under 

10 years 48

Doctor The doctor gave evidence 

of an examination of the 

complainant, who alleged 

penile penetration of her 

anus. The doctor said the 

anal region was “normal” 

and yet found this was 

“consistent” with anal 

penetration because such 

penetration would not 

necessarily cause an injury.

It is undesirable for medical evidence to be 

given in a form which appears to bolster 

the credit of the complainant, rather than 

presenting the absence of a physical indicator 

as neutral. The evidence had limited materiality, 

and consideration should have been given to 

alternative ways of handling the issue.49

Robbery, extortion and related offences

Robbery armed 

with an offensive 

weapon 50

Forensic anatomist Evidence of similarities 

between a photo of the 

appellant and a photo of 

one of the co-offenders, 

using body mapping 

techniques.

No foundation had been laid that body mapping 

constitutes a specialised area of knowledge. 

The witness did not suffi ciently explain her 

methods, claiming the innovations were 

confi dential.

*  Each witness was called by the Crown.

45 Nguyen v R (2007) 173 A Crim R 557; [2007] NSWCCA 249 at [62]–[63].

46 R v Howard (2005) 152 A Crim R 7 at [31]–[33].

47 R v Drollett [2005] NSWCCA 356 at [60], [63].

48 R v RTB [2002] NSWCCA 104 at [18], [24].

49 In R v Dann [2000] NSWCCA 185 at [16], in relation to “neutral” medical evidence, Heydon JA suggested: “A solution in 

particular cases might be for Crown and defence to agree that the evidence not be called and to agree to join in a request 

that the trial judge direct the jury that the jury should attribute no signifi cance to the absence of the evidence because it 

is immaterial”.

50 R v Tang (2006) 65 NSWLR 681 at [136], [140], [154].



Limbs 2 and 3 cases: admission or rejection of evidence   75

6

The defi ciencies of the opinion evidence in these cases confi rm the importance of establishing the 

basis for the expert’s specialised knowledge. This is an issue for the prosecution in presenting its case, 

and also for judges in deciding whether to reject or admit the opinion evidence or limit the basis upon 

which it is admitted.

Two of the illicit drug cases in Table 6.4 (Keller v R and Nguyen v R) are striking in their duplication of the 

same error in different years — the admission of opinion evidence pertaining to coded drug language 

— suggesting that the issue may have been an ongoing concern.51 

6.5.5  Identifi cation evidence 

There were 6 cases in which the admissibility error related to evidence which could loosely be categorised 

as “identifi cation evidence”. This category encompasses evidence that was received at trial to inform 

the question of “identifi cation”, even though the evidence on appeal was ruled not relevant pursuant to 

s 55 of the Evidence Act. This approach was intended to group like cases together, that is, cases where 

the evidence was used to identify the person who committed the crime. 

Fine distinctions are drawn in the case law between identifi cation evidence and opinion of identity. 

Drawing a line between evidence of fact and evidence of opinion is sometimes diffi cult in this area of 

the law.52 The question of how to characterise the evidence according to these descriptions arose in 

several cases in the study.53 The expression “recognition evidence”54 is not specifi cally referred to in the 

Evidence Act. However, the defi nition of identifi cation evidence in the Dictionary to the Act has been 

held to apply to recognition evidence.55 

The predominant form of “identifi cation” evidence, accounting for 4 of 6 identifi cation evidence cases, 

was photographic (either a conventional photograph or a still image from a bank security camera). 

Another case involved prison surveillance videotape, referred to by the trial judge and witnesses in 

different formats: moving, freeze-frame and a series of still images. In the remaining case, the problematic 

evidence related to an identifi cation parade. 

Unsurprisingly, the majority of cases (4 of 6) fell into ASOC division, robbery, extortion and related 

offences. Identifi cation is often a matter of contention in robbery cases due to factors such as the 

concealing effect of apparel, and defi ciencies in the quality of surveillance footage. 

The remaining 2 identifi cation evidence cases fell into the ASOC divisions: sexual assault and related 

offences; and offences against justice procedures, government securities and government operations. 

Table 6.5 summarises the nature of the identifi cation evidence and the problem with the evidence in 

each case (by ASOC division).

51 Records indicate that the trial of Keller commenced in September 2003 and the trial of Nguyen commenced in August 

2005. 

52 Smith v The Queen (2001) 206 CLR 650 at [15]–[16]. See also the discussion of this issue in R v Marsh [2005] NSWCCA 

331 at [31]–[32]; R v Drollett [2005] NSWCCA 356 at [60]; Nguyen v R (2007) 180 A Crim R 267; [2007] NSWCCA 363 

at [57]–[60].

53 For example in R v Beattie (2001) 127 A Crim R 250 at [14], the trial judge, in ruling the evidence admissible, said: “I am 

satisfi ed from the evidence of each of the witnesses that none was expressing an opinion. Their evidence in my view was 

that of the fact of recognition”. 

54 A term used when a defendant is purportedly identifi ed by someone who knows or is familiar with him or her. 

55 Trudgett v R (2008) 70 NSWLR 696 at [23]–[31].



76   Conviction appeals in New South Wales — Judicial Commission of NSW

Table 6.5: Admissibility cases — identifi cation evidence

ASOC division and 
principal offence 

Source* Nature of evidence Problem with evidence

Robbery, extortion and related offences

Robbery in 

company56

Two police offi cers Photographs taken by a bank 

security camera. Police offi cers 

gave evidence that they recognised 

the person in the photographs 

as someone with whom they had 

previous dealings.

The evidence was inadmissible because 

it was irrelevant (based on material no 

different to that available to the jury), or 

it was inadmissible opinion evidence. 

Robbery in 

company 57

Three police 

offi cers

Photographs taken by a bank 

security camera. Police offi cers 

gave evidence that they recognised 

the person in the photographs.

The recognition evidence did not meet 

the requirements of the relevance test in 

s 55 of the Evidence Act and Smith v

The Queen. The police offi cers were 

in no better position than the jurors 

to make a comparison between 

the appellant and the person in the 

photographs.

Robbery armed 

with an offensive 

weapon58

Police offi cer Photographs taken by a bank 

security camera. Police offi cer gave 

evidence that he recognised the 

person in the photographs.

The recognition evidence should not 

have been admitted, following Smith v 

The Queen. 

Assault with intent 

to rob59

Two witnesses — 

victim’s daughter 

who was with her 

at the automatic 

teller machine, and 

another onlooker

Both the witnesses identifi ed 

the appellant in an identifi cation 

parade.

The evidence was of low probative value 

and was outweighed by the danger 

of unfair prejudice to the appellant, 

as he was the only participant in the 

identifi cation parade whose features 

matched the description of the offender.

Sexual assault and related offences

Aggravated sexual 

assault (threaten 

to infl ict actual 

bodily harm 

with offensive 

weapon) 60

The complainant’s 

fl atmate who 

attended a party at 

their fl at where the 

offence allegedly 

occurred (in 

October 1997)

Two days before giving evidence 

at the trial (in July 2000), the 

witness selected the appellant’s 

photograph from a series of 

photographs shown to her by 

police.

The trial judge regarded the passage 

of over two-and-a-half years as 

attesting to the witness’s strength of 

memory rather than as a weakness. 

The evidence was erroneously admitted 

on the basis that it had high probative 

value. The judge did not evaluate 

whether there was a risk of unfair 

prejudice to the appellant as the jury 

might give the evidence more weight 

than it warranted. 

56 Smith v The Queen (2001) 206 CLR 650 (on appeal from R v Smith (1999) 47 NSWLR 419). Gleeson CJ, Gaudron, 

Gummow and Hayne JJ in a joint judgment ruled the evidence was inadmissible on the basis of relevance: at [11]–[12]. 

Kirby J in a separate judgment said: “Proof of the police offi cers’ evidence should not, in my view, be excluded as 

irrelevant to the fact in issue. But it should be excluded as nothing more than a lay opinion upon a subject about which 

the jury were required to form their own opinion”: at [61].

57 R v Gardner (2001) 123 A Crim R 439 at [16]–[17].

58 R v Perese [2001] NSWCCA 467 at [11]–[12].

59 R v Fisher [2001] NSWCCA 380 at [20]–[24].

60 R v McDonald [2001] NSWCCA 363 at [20], [25]–[26].
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ASOC division and 
principal offence 

Source* Nature of evidence Problem with evidence

Offences against justice procedures, government security and government operations

Attempted escape 

from lawful 

custody 61

Three prison 

offi cers who 

had known the 

appellant for some 

time at the prison 

where the incident 

occurred

Security videotape of dubious 

quality showed a person throwing 

something over the fence from the 

prison yard. The prison offi cers said 

they recognised the appellant when 

playing back the videotape.

The evidence of the prison offi cers was 

indistinguishable from the evidence of the 

police offi cers in Smith v The Queen. As 

such, it was irrelevant and inadmissible 

because the witnesses were in no better 

position than the jurors to compare the 

appellant with the person in the security 

videotape.

*  Each witness was called by the Crown.

The above analysis refl ects the impact of the 2001 High Court decision in Smith v The Queen.62 It is 

signifi cant that the appellate judgments in all of the identifi cation cases were handed down in 2001: 5 in 

the New South Wales Court of Criminal Appeal and one in the High Court. Of these 6 cases, 4 judgments 

were given directly in response to the decision in Smith. In these 4 cases, the decision to admit the 

evidence preceded the High Court result in Smith and the errors identifi ed on appeal should be regarded 

as unavoidable errors. Indeed, in one case the court commented that judges in those earlier trials 

“could hardly be expected to have anticipated the issues raised in the High Court”.63 

The identifi cation evidence errors which did not relate to the issues canvassed in Smith highlight the 

importance of conducting identifi cation procedures (photograph displays and identifi cation parades) 

as close to the time of the offence as possible rather than on the eve of the trial. The error identifi ed in 

R v Fisher also demonstrates the importance of arranging an identifi cation parade which is comprised 

of participants who are “of the same age, height and general appearance as the suspect”.64 

Although these errors were due in part to shortcomings in identifi cation procedures used by the police, 

the trial judge nevertheless admitted the evidence in some cases after assessing the probative value 

of the evidence.

61 R v Beattie (2001) 127 A Crim R 250 at [4], [10], [14], [17], [22]. The judgment states that the security video was not a 

moving tape, but represented a series of photographs taken four seconds apart: at [4]. However, the prison offi cers gave 

evidence that they had identifi ed the appellant in the surveillance video which they played back to themselves at the 

prison on the morning of the attempted escape, not long after it had been discovered: at [10]. They could not make much 

of the video playing it through at normal speed, but had used a video cassette recorder capable of freezing a particular 

frame and had identifi ed the appellant when pausing the video in the freeze position: at [17]. The trial judge said, in ruling 

the evidence admissible, that “when played as a series on a video form what is seen as very similar to a moving video”: 

at [14].

62 (2001) 206 CLR 650.

63 R v Beattie (2001) 127 A Crim R 250 at [22], item 1.

64 [2001] NSWCCA 380 at [17].
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6.5.6  Tendency and coincidence evidence 

There were 5 cases in which the admissibility error related to tendency or coincidence evidence. In 4 

of 5 tendency and coincidence evidence cases, the error was in admitting tendency or coincidence 

evidence pertaining to the conduct of the accused. In the remaining case, the judge erred by rejecting 

evidence pertaining to the conduct of the deceased victim.65 

The spectrum of offences under the ASOC divisions was varied, with 2 sexual assault cases and 

one case under each of the ASOC divisions: homicide and related offences; deception and related 

offences; and weapons and explosives offences. 

Table 6.6 summarises the nature of the tendency and coincidence evidence and the problem with the 

evidence in each case (by ASOC division).

Table 6.6: Admissibility cases — tendency and coincidence evidence

ASOC division and 
principal offence

Source Nature of evidence Problem with evidence

Sexual assault and related offences

Sexual intercourse 

without consent 

with person under 

16 years by person 

in authority66

Two witnesses (not 

complainants) gave 

evidence for the 

Crown

Evidence of uncharged sexual acts 

allegedly committed upon the two 

witnesses.

The judge in summing-up erroneously 

invited the jury to consider the 

evidence as demonstrating a 

tendency on the part of the appellant 

and amounting to coincidence 

inculpating him.

Sexual intercourse 

without consent 

(victim under 

16 years)67

Three acquaintances 

of the appellant 

(including the 

parents of a 

complainant) gave 

evidence for the 

Crown

Witnesses said appellant told 

them he picked up “bar girls” in 

the Philippines.

This evidence could not be validly 

compared to the present allegations 

before the court. The evidence did not 

meet the test under s 101, as its low 

probative value did not substantially 

outweigh its prejudicial effect.

Homicide and related offences

Murder 68 The appellant and 

another witness 

were not permitted 

to give the evidence 

in question

The appellant — evidence that 

the victim had previously killed 

three people (23 years earlier) and 

mentioned those murders on the 

night of the alteration in which he 

was killed.

Witness — evidence that a few 

hours before the altercation, 

the victim made a threat to the 

witness, in which he referred to the 

three prior murders. 

The evidence was wrongly rejected 

by judge (but, by majority of the 

appellate court, the evidence was 

held not to be tendency evidence).

65 R v Cakovski (2004) 149 A Crim R 21 is included in the tendency category because the trial judge referred to s 97 of 

the Evidence Act in his reasons for rejecting the evidence, even though the defence had not sought admission on this 

basis. Rather, the defence sought to adduce the evidence that the deceased victim had murdered three people in 1978 

as relevant to self-defence. The judge’s reasons for refusing the evidence included that the events were too remote in 

time and that the evidence did not have signifi cant probative value under s 97: at [25]. The CCA held by majority that the 

wrongly excluded evidence was admissible as it was relevant to the claim of self-defence, but it was not admissible as 

tendency evidence: per Hodgson JA at [37], [39], Hulme J at [56]. Hidden J took a different approach on this point, fi nding 

that the evidence was admissible as tendency evidence: at [70].

66 R v Barton [2004] NSWCCA 229 at [17]–[18].

67 R v Eyles [2002] NSWCCA 510 at [36]–[41].

68 R v Cakovski (2004) 149 A Crim R 21 at [36]–[39]. See also n 65 above.
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ASOC division and 
principal offence 

Source Nature of evidence Problem with evidence

Deception and related offences

Act done by offi cer 

of body corporate 

with intent to 

defraud 69

Details of prior 

convictions adduced 

by the Crown

Evidence of previous convictions 

for fraud.

There was no logical connection 

between events 15 years earlier; also 

it was not coincidence evidence due 

to substantial aspects of dissimilarity.

Weapons and explosives offences

Possess more than 

three unregistered 

fi rearms including 

prohibited fi rearm or 

pistol 70

Statements of police 

and transcript of 

search conducted 

at motorcycle club 

where the appellant 

was president

Firearms found in locations 

associated with the appellant.

The judge did not specify the 

purported tendency; there was no 

evidence that the appellant owned the 

weapons at one particular location; 

and there was a real possibility that 

the jury would be distracted from 

determining whether the appellant 

knew about the weapons in the 

present offences.

These cases emphasise that it is important for trial judges to: 

• compare the incidents in the course of assessing the alleged tendency or the alleged similarity of 

the coincidence evidence before deciding whether to admit the evidence

• have regard to lapses of time between incidents

• identify specifi cally the nature of the asserted tendency when ruling on the admissibility of the 

evidence and in directing the jury

• consider whether the alleged tendency or coincidence evidence would have a prejudicial effect or 

would distract the jury from focussing on the current offences. 

6.5.7  Credibility evidence

There were 5 cases in which the admissibility error related to credibility evidence. In 4 of 5 credibility 

evidence cases, there was an error in the admission of the credibility evidence. The remaining case 

involved an error in the rejection of credibility evidence. 

The 5 credibility evidence cases were distributed across the following ASOC divisions: sexual assault and 

related offences (2 cases); acts intended to cause injury (1 case); robbery, extortion and related offences 

(1 case); and illicit drug offences (1 case). 

Table 6.7 summarises the nature of the credibility evidence and the problem with the evidence in each 

case (by ASOC division).

69 R v Watkins (2005) 153 A Crim R 434 at [35]–[37], [43]–[44].

70 Gardiner v R (2006) 162 A Crim R 233 at [51]–[53], [58].
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Table 6.7: Admissibility cases — credibility evidence

ASOC division and 
principal offence

Source Nature of evidence Problem with evidence*

Sexual assault and related offences

Aggravated sexual 

assault (victim 

under 16 years)71

Cross-examination 

of the appellant

Evidence that the appellant 

had tried to hypnotise 

young girls and allowed 

them to watch a M15+ 

video.

The cross-examination of the appellant on these 

matters was directed not to whether he was a 

person to be believed on oath, but to whether 

he was simply a discreditable person; it thereby 

went beyond the bounds of legitimate cross-

examination on credit.

Homosexual 

intercourse with 

male between 10 

and 18 years72

Cross-examination 

of the appellant

The Crown Prosecutor 

suggested that the 

appellant had changed his 

story.

The Crown Prosecutor attacked the appellant’s 

credibility in a series of inadmissible questions in 

cross-examination. The attack was maintained 

in the Crown’s closing address. There was no 

attempt by the Crown or the judge to draw 

to the jury’s attention any of the alternate 

explanations for the inconsistencies.

Acts intended to cause injury

Maliciously infl ict 

grievous bodily 

harm73

Victim’s girlfriend 

(expected to 

give evidence in 

support of the 

Crown case) 

The evidence in chief 

of the witness diverged 

substantially from her 

original statement to the 

police.

The judge was entitled to regard the witness’s 

evidence as unfavourable and inconsistent, but 

in granting leave to cross-examine, the judge 

did not consider the matters required under 

ss 38(6) and 192. The cross-examination 

diverted the focus of the trial from whether the 

appellant maliciously infl icted grievous bodily 

harm on the victim, to whether the witness 

was lying to protect the appellant. The trial 

miscarried when the judge granted leave. 

However, regardless of whether leave might 

have been properly granted, the judge should 

not have permitted as wide an ambit of cross-

examination as occurred.

Robbery, extortion and related offences

Robbery armed 

with an offensive 

weapon74

Man present in 

house which the 

appellant and the 

co-accused visited 

after the alleged 

robbery (Crown 

witness)

The witness gave evidence 

of overhearing the 

appellant make admissions 

that he had robbed a shop. 

Leave was refused for the 

defence to cross-examine 

the witness on his prior 

convictions for dishonesty.

The evidence would have probative value in 

relation to credibility. The questions concerning 

the witness’s prior convictions, at least those 

for matters of dishonesty, were clearly capable 

of producing replies which in turn could affect 

the assessment of his credibility. An assessment 

of his credibility was also bound to affect the 

assessment of the probability of the existence of 

facts in issue in the case.

71 R v Slack (2003) 139 A Crim R 314 at [36]–[37].

72 R v Scott [2004] NSWCCA 254 at [87], [91], referring to R v Birks (1990) 19 NSWLR 677.

73 R v Hogan [2001] NSWCCA 292 at [5], [24], [73], [80]–[81], [83]–[84].

74 R v Burns (2003) 137 A Crim R 557; [2003] NSWCCA 30 at [2]–[3], [102]. Furthermore, this issue of prior convictions may 

also have cast the witness’s evidence in a different light. For example, the contention that he was motivated to provide 

a statement falsely inculpating the appellant for fear of the consequences if he did not assist the police may have been 

strengthened in the minds of the jurors if they had also been made aware of his criminal history and his unfavourable 

contact with the police: at [103].
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ASOC division and 
principal offence

Source Nature of evidence Problem with evidence*

Illicit drug offences

Knowingly 

concerned in 

import commercial 

quantity of 

prohibited drug75

Newspaper 

article about drug 

importing; and 

transcript of a phone 

call between the 

appellant and a co-

accused discussing 

the article 

Crown Prosecutor in cross-

examining the appellant 

suggested a close 

relationship between him 

and the man involved in the 

drug importation referred to 

in the newspaper article.

The evidence did not have a suffi ciently high 

probative value in relation to the offence 

charged to warrant its admission. The 

material was wrongly admitted initially and the 

prosecutor’s use of it both in cross-examination 

and closing address was unfair.

*  References to sections in Table 6.7 are to sections of the Evidence Act.

6.5.8  Hearsay evidence
There were 4 cases in which the admissibility error related to hearsay evidence. In 3 of 4 hearsay evidence 

cases, the evidence was wrongly admitted. In the remaining case, the evidence was wrongly excluded. 

Two of these cases fell into ASOC division, sexual assault and related offences, and one case fell into 

each of homicide and related offences, and unlawful entry with intent/burglary, break and enter. 

Table 6.8 summarises the nature of the hearsay evidence and the problem with the evidence in each 

case (by ASOC division). 

Table 6.8: Admissibility cases — hearsay evidence

ASOC division and 
principal offence

Source Nature of evidence Problem with evidence*

Sexual assault and related offences

Aggravated sexual 

assault (threaten 

to infl ict actual 

bodily harm 

with offensive 

weapon) 76

Complainant’s 

landlord (absent 

witness — 

overseas) for the 

Crown 

The landlord introduced the 

complainant to the appellant, 

who later allegedly raped her. The 

complainant promptly reported 

this to the landlord. The trial judge 

allowed the landlord’s evidence 

from an earlier trial to be read in the 

second trial.

The exception to the hearsay rule which 

allows a previous representation in a 

court proceeding to be admitted in 

a subsequent proceeding when the 

witness is unavailable, only applies 

if the defendant has been afforded a 

“reasonable opportunity” to cross-

examine the witness. It was diffi cult to 

see how the evidence could be admitted 

under s 65. Leave was required under 

s 192 since notice under s 67 had not 

been given. The judge failed to consider 

leave matters referred to under s 193(2). 

A fairer course would have been to 

adjourn the trial for three months to allow 

the landlord to return from overseas. 

75 R v McCaffrey [2003] NSWCCA 329 at [553], [562]–[563]. The article referred to a person who was reportedly involved in 

the importation. The appellant and the co-accused had a prior association with this person in drug-related activities.

76 R v Li (2003) 140 A Crim R 288; [2003] NSWCCA 386 at [34]–[35].
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ASOC division and 
principal offence

Source Nature of evidence Problem with evidence*

Sexual intercourse 

with child between 

10 and 16 years 

by person in 

authority77

Complainant’s 

friend (deceased 

witness) for the 

Crown

An edited version of a videotaped 

interview with the witness was 

played to the jury. It was admitted 

as “context” evidence to support 

the complainant’s testimony about 

the development of a sexual 

relationship between herself and 

the appellant.

No apparent regard was given by the 

judge to the prejudice fl owing from the 

friend’s accounts of uncharged sexual 

acts which had not been mentioned by 

the complainant in her evidence. Nor 

was consideration given to the prospect 

that the jury might use the evidence as 

tendency evidence if not warned against 

that approach.

Homicide and related offences

Murder 78 Police offi cer for 

the Crown

The Crown, seeking to disprove the 

appellant’s allegation that the victim 

had been picked up by a young 

man in a car, led evidence of police 

enquiries at the university which 

the victim had attended. The police 

offi cer addressed 300 students 

in the victim’s classes and asked 

whether any of them knew of a 

male who drove a particular car. No 

student came forward in response. 

The lack of response to the police 

offi cer’s enquiries was hearsay 

evidence. However, the fact that none 

of the students responded to the 

enquiries was irrelevant under s 55 and 

the evidence should not have been 

admitted. The evidence could not form 

any basis for proving that the appellant’s 

version of the circumstances in which 

the deceased went missing was false. 

Unlawful entry with intent/burglary, break and enter

Aggravated 

break, enter and 

steal (armed 

with an offensive 

weapon) 79

Householder’s 

friend (absent 

witness — could 

not be located) 

intended to be 

used by defence 

(rejected)

Witness accompanied the 

householder when they returned to 

his unit and allegedly disturbed the 

appellant committing the burglary. 

The defence sought, and the trial 

judge rejected, the admission of 

a police “COPS report” which 

referred to the witness’s account of 

confronting the appellant and his 

alleged use of a knife.

The COPS report should have been 

admitted. It contained inconsistent 

information which, if it had been in 

evidence, could have caused the jury to 

have a reasonable doubt about the use 

of a knife.

*  References to sections in Table 6.8 are to sections of the Evidence Act.

6.5.9  Other errors made under the Evidence Act

This category is a residual category of errors made under the Evidence Act and is comprised of 6 cases 

(with 1 error occurring in each case), including: illegally obtained evidence (2 errors); admissions (2 errors); 

prior inconsistent statement (1 error); and inadvertent reference made to excluded evidence (1 error). 

77 Galvin v R (2006) 161 A Crim R 449 at [26]. The court noted that although the evidence was wrongly admitted, it would 

be possible at a retrial to admit some parts of the edited interview after making a proper assessment of its probative value 

as against the prejudicial effect: at [38]–[39].

78 R v Rose (2002) 55 NSWLR 701; [2002] NSWCCA 455 at [264], [267], [269].

79 R v Elms (2004) 61 NSWLR 703; [2004] NSWCCA 467 at [44], [60].
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The 2 errors relating to the admission of illegally obtained evidence occurred following the unlawful 

stopping of a vehicle80 and an illegal arrest.81

The 2 errors relating to inculpatory admissions made by the appellant involved:

• an admission of statements (amounting to admissions) volunteered to a police prosecutor where 

appropriate procedural steps were not taken82

• the cross-examination of the appellant by trial counsel for the co-accused about answers given in 

a withdrawn record of interview (where admissions were induced by threats).83

The error relating to a prior inconsistent statement involved leave to cross-examine an unfavourable 

witness and permissible questioning following the grant of leave.84 

The error relating to evidence which was inadvertently referred to involved portions of an intercepted 

telephone conversation between the appellant and another man. The Crown had agreed to delete the 

portions as they lacked probative value and inferred that the appellant associated with violent criminals, 

but the portions were played to the jury.85 

6.5.10  Miscellaneous evidence errors 
This category is comprised of 15 cases. The assortment of issues that arose in these cases demonstrates 

that not all evidentiary problems relate to the provisions of the Evidence Act. For example, in 2 cases 

the trial judge erred in refusing to allow alibi evidence.86 The requirements for seeking leave and giving 

notice of alibi evidence arise under s 150 of the Criminal Procedure Act 1986. Also, some cases in 

which irrelevant evidence was adduced were also included under the miscellaneous evidence category. 

Just over half (53.3%) of the miscellaneous evidence cases (8 of 15) fell into ASOC divisions: homicide and 

related offences (5 cases); and sexual assault and related offences (3 cases).87 The remaining cases were 

distributed across the ASOC divisions, including: illicit drug offences (2 cases);88 acts intended to cause 

80 R v Rondo (2001) 126 A Crim R 562 per Smart AJ at [138]: “In exercising his discretion under s 138 as to the evidence 

obtained on the execution of the search warrant the judge does not appear to have had regard to the unlawful stopping 

of the [car], the invalid detention warrant and the pattern of unlawful conduct which emerged, all of which resulted in the 

obtaining of evidence which the Crown used. It cannot be said that the desirability of admitting the evidence improperly 

and unlawfully obtained outweighs the undesirability of admitting that evidence”. 

81 R v Dungay (2001) 126 A Crim R 216; Evidence Act, s 138.

82 R v Robinson [2003] NSWCCA 188 at [137]–[138].

83 R v Rahme [2001] NSWCCA 414. This was evidence of an admission and was excluded by the Evidence Act, s 84(1). 

The court held that the “questioning should not have been permitted and the jury should not have been left free to use it 

inter alia to the detriment of the appellant’s case”: at [43]. 

84 R v Hogan [2001] NSWCCA 292. Where leave was granted to cross-examine an unfavourable witness, no consideration was 

given by the judge to s 192(2) of the Evidence Act (matters to be considered on the question of leave) or to the permissible 

questions under s 38 of the Evidence Act: at [2], [55], [80]–[83].

85 R v McCaffrey [2003] NSWCCA 329 at [643]–[649].

86 Skondin v R [2005] NSWCCA 417 at [47]; Evans v The Queen (2007) 235 CLR 521 at [7], [125]. 

87 See Table 6.9.

88 R v Soto-Sanchez (2002) 129 A Crim R 279. The Crown was wrongly allowed to cross-examine the appellant about not 

paying income taxes and sleeping arrangements with his housemates who were prostitutes: at [29]–[32]. R v Bevan [2002] 

NSWCCA 224. The Crown wrongly adduced evidence in cross-examination of the appellant, suggesting that she and her 

husband had possessed substantial sums of money that were not explicable by legitimate sources of income: at [45]–[47].
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injury (1 case);89 robbery, extortion and related offences (1 case);90 unlawful entry with intent/burglary, break 

and enter (1 case);91 theft and related offences (1 case);92 and deception and related offences (1 case).93

The frequency of sexual assault cases in the miscellaneous evidence category is to be expected, given 

that sexual assault is the most common category of offence for the admissibility cases, comprising 

20 of 59 (33.9%) admissibility cases.94 However, homicide and related offences appear to be over-

represented in the miscellaneous evidence category given that overall they account for only 7 of 59 

(11.9%) admissibility cases.

Table 6.9 summarises the nature of, and problems with, the miscellaneous evidence in cases falling 

under two ASOC divisions: homicide and related offences; and sexual assault and related offences. 

Table 6.9: Admissibility cases — misce  llaneous evidence: homicide/sexual assault and related offences

ASOC division and 
principal offence

Source Nature of evidence Problem with evidence

Homicide and related offences

Murder 95 The appellant’s 

evidence in 

a record of 

interview

The parties erroneously believed 

the appellant was an adult at the 

time of the interview. After the trial 

it emerged that the appellant was 

actually a juvenile at the time of the 

interview. 

Given the age of the appellant, he should 

have been accompanied by an adult 

when he was interviewed by the police. 

The interview was inadmissible. As the 

true age of the appellant only emerged 

after the trial, the judge could not have 

prevented this error. 

Murder 96 Cross-examination 

of the appellant

The Crown Prosecutor cross-

examined the appellant as to 

whether he had an alcohol problem. 

The judge erred in permitting the 

cross-examination. The evidence was 

improperly used by the Crown on a 

propensity (tendency) basis, to suggest 

that the appellant was inclined to violence 

when under the infl uence of alcohol and 

that he had consumed alcohol on the 

afternoon his wife went missing. This 

evidence had little, if any, relevance and 

carried the real risk of leading the jury into 

propensity reasoning. 

89 Skondin v R [2005] NSWCCA 417. The defence proposed to call alibi evidence without giving prior notice. The judge erred 

by refusing to grant leave for the evidence to be adduced under s 150(2) of the Criminal Procedure Act. A court should be 

slow to refuse leave to grant alibi evidence unless prejudice arises which is incapable of being addressed without signifi cant 

disruption to the trial: at [47].

90 Evans v The Queen (2007) 235 CLR 521. The defence proposed to call alibi evidence without giving prior notice. By refusing 

to grant leave under s 150(2) of the Criminal Procedure Act, the exercise of the judge’s discretion miscarried: per Gummow 

and Hayne JJ at [7], Kirby J at [125]. This was the reasoning of the CCA in Evans v R (2006) 164 A Crim R 489 at [236] 

and was unchallenged in the HCA. However, the CCA erred by applying the proviso to s 6(1) of the Criminal Appeal Act to 

dismiss the appeal: per Gummow and Hayne JJ at [10], Kirby J at [54].  

91 R v Anderson [2002] NSWCCA 141. In cross-examination of the appellant, the Crown wrongly adduced evidence that he 

failed to inform police on the night of his arrest about another possible suspect: at [19].

92 R v Campbell [2004] NSWCCA 314. The judge erred by refusing to allow defence counsel to lead evidence about the 

benefi ts that the co-offenders received by testifying against the appellant: at [16], [20].

93 R v Haidar-Wardak (2002) 132 A Crim R 1. In re-examining a detective, the Crown asked what his “suspicions” were 

regarding the appellant’s allegedly fraudulent conduct. The questions should not have been asked, as their effect was 

to invite the jury to fi nd an intention to defraud by drawing the inference that if the appellant obtained the receipts in 

question, he would have used them to perpetrate a fraud: at [28].

94 See Table 6.1.

95 R v T (2001) 122 A Crim R 206; [2001] NSWCCA 210 at [62]–[63].

96 R v Rose (2002) 55 NSWLR 701; [2002] NSWCCA 455 at [279]–[280].
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ASOC division and 
principal offence

Source Nature of evidence Problem with evidence

Murder 97 Record of 

interview of the 

co-accused 

(brother of 

appellant)

The appellant was jointly tried 

with his brother. The brother 

made admissions, but his record 

of interview was not admissible 

against the appellant. The remaining 

substantial evidence against the 

appellant was from two witnesses 

whose credibility was in issue. 

The Crown Prosecutor effectively 

said that the jury could rely on 

the evidence of these witnesses 

because it was supported by similar 

evidence in the brother’s interview. 

Although the evidence from the record of 

interview was not admissible against the 

appellant, the jury would not have been 

able to ignore the evidence, regardless 

of the directions given, and it must 

have intruded into the case against the 

appellant. There was no practicable 

way the jury could have assessed the 

credibility or reliability of the evidence of 

the two witnesses differently in the case 

against the appellant than in the case 

against his brother. 

Cause grievous 

bodily harm with 

intent to murder 98

Cross-examination 

of the co-offender 

(who had already 

been convicted 

of maliciously 

infl icting grievous 

bodily harm on 

the victim in a 

separate trial)

The co-offender gave evidence 

that the appellant threw a brick at 

the victim’s head. Following cross-

examination, the judge effectively told 

the jury that the Crown’s opinion was 

that the appellant (not the co-offender) 

had infl icted the grievous bodily 

harm on the victim. Further, the judge 

suggested that the jury in the co-

offender’s trial found that the appellant 

performed the violence on the victim, 

and on that basis (joint criminal 

enterprise), the earlier jury returned a 

guilty verdict against the co-offender. 

None of this could have been given in 

evidence if the Crown had sought to do 

so. It should not have been put before 

the jury, but the judge did so otherwise 

than as evidence, and with the authority 

of his offi ce. The line was blurred 

between the judge’s directions, which 

the jury was bound to accept, and the 

jury’s own evaluation of the evidence.

Manslaughter99 The sister of the 

deceased (giving 

evidence for the 

Crown in the joint 

trial of co-accused)

The witness gave evidence that 

the co-accused told her that the 

appellant’s involvement included 

kicking the deceased “in the guts”. 

Before the witness gave evidence, the 

judge correctly ruled that her evidence 

would not be admissible in the trial of 

the appellant and his counsel did not 

cross-examine this witness. However, 

in summing-up, the judge effectively 

reversed his earlier ruling by giving a 

warning to the jury which conveyed that 

this evidence was admissible against the 

appellant. 

Sexual assault and related offences

Sexual 

intercourse with 

child under 

10 years100

Male complainant 

and his sister 

gave evidence for 

the Crown

Evidence of sexual activity between 

the appellant, the complainant and 

another child. 

The appellate court’s brief judgment 

does not indicate what the purpose of 

this evidence was or the specifi c reasons 

for fi nding error.

Aggravated 

sexual assault 

(threaten to infl ict 

actual bodily harm 

with offensive 

weapon)101

Forensic 

biologists gave 

evidence for the 

Crown

DNA tests on samples taken from 

the appellant and the complainant 

incriminated the appellant. The 

prosecution failed to adduce 

any evidence from the forensic 

pathologists who prepared the DNA 

reports. Instead, evidence was given 

by two other forensic biologists who 

had not carried out the tests. 

While there was no particular reason 

to question the integrity of the DNA 

testing procedures or the accuracy of 

reports authored by the experts, the 

failure to adduce any evidence from the 

pathologists who had carried out the 

primary testing represented a serious 

gap in the prosecution case.

97 R v Pham [2004] NSWCCA 190 at [8], [50].

98 R v Nale [2002] NSWCCA 31 at [26]–[27].

99 R v Sutton [2004] NSWCCA 449 at [111], [113].

100 R v DRE [2004] NSWCCA 305 at [4], [6].

101 R v Sing (2002) 54 NSWLR 31 at [34], [38].
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ASOC division and 
principal offence

Source Nature of evidence Problem with evidence

Aggravated 

sexual assault 

(infl ict actual 

bodily harm)102

Evidence in chief 

of the appellant

The judge prevented the defence 

counsel from asking a question to 

enable the appellant to explain an 

answer in his record of interview 

which amounted to a damaging 

admission. 

Defence counsel wished to establish 

whether the appellant had understood 

the questions the police asked him, 

and whether his answers conveyed 

the meaning he intended. This line of 

questioning should have been allowed.

An analysis of the 5 cases falling under ASOC division, homicide and related offences, reveals a 

recurring issue. In 3 of the 5 cases, evidence was erroneously admitted in relation to a co-accused. 

Furthermore, in 2 of the 3 cases, the appellant was jointly tried with the co-accused. This may suggest 

the need for careful deliberation in deciding whether to grant a separate trial, and in confi ning the 

evidence if proceeding with a joint trial. 

In the 3 cases falling under ASOC division, sexual assault and related offences, the errors in allowing 

the miscellaneous evidence (2 cases) or in excluding it (1 case) were varied and did not exhibit any 

obvious recurring problem.

6.6  Summary of fi ndings
• In 59 of 315 (18.7%) successful conviction appeal cases, the judge made one or more errors relating 

to the admission or exclusion of evidence.

• In 30 of 59 (50.8%) admissibility cases, an admissibility error was the only basis, or in the case of 

multiple admissibility errors, only bases, for allowing the appeal. In the remaining 29 (49.2%) cases, 

in addition to an admissibility error(s), other grounds of appeal were allowed.

• The most common ASOC division for admissibility errors was sexual assault and related offences, 

which accounted for 20 of 59 (33.9%) admissibility cases.

• Little variation was observed in the proportion of conviction appeals that were allowed on the ground 

that an admissibility error had been made. Of the six ASOC divisions with at least 10 successful 

conviction appeals, the highest proportion was 21.9% for robbery, extortion and related offences; 

and the lowest proportion was 14.8% for acts intended to cause injury (range: 7.1 percentage points).

• Although there were only 59 admissibility cases where the judge made an admissibility error, a total 

of 78 admissibility errors was identifi ed. In 43 of 59 (72.9%) admissibility cases, only one error was 

identifi ed; in a further 14 (23.7%) cases, two errors were identifi ed; while more than two errors were 

identifi ed in the remaining 2 (3.4%) cases.

• For 57 of 78 (73.1%) admissibility errors, an admissibility ruling was sought or an objection was 

taken to the admission or rejection of evidence at trial. For the remaining 21 (26.9%) admissibility 

errors, no admissibility ruling was sought or no objection was taken at the trial and leave was 

required under r 4 of the Criminal Appeal Rules to argue the ground of appeal.

• The two most common types of admissibility errors were prejudicial evidence (17 errors) and 

miscellaneous evidence (15 errors). The remaining 46 errors identifi ed were widely distributed 

across various categories.

102 R v S [2003] NSWCCA 122 at [90]–[91].
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• Most of the prejudicial evidence cases, 12 of 17 (70.6%), were clustered under two ASOC divisions: 

sexual assault and related offences (7 cases); and illicit drug offences (5 cases).

• Sexual assault cases accounted for half (4 of 8) of the character evidence cases, 4 of which 

involved a failure to adduce evidence of the accused’s good character, and 4 of which related to 

bad character.

• Illicit drug cases accounted for half (3 of 6) of the opinion evidence cases, 2 of which involved police 

offi cers giving expert evidence, and one of which involved a plant scientist. The other 3 cases involved 

opinion evidence from a range of witnesses (prison offi cer, doctor and forensic anatomist).

• Predictably, the majority of identifi cation evidence cases, 4 of 6 (66.7%), fell into ASOC division, 

robbery, extortion and related offences. In these cases, the most common scenario involved police 

offi cers identifying the appellant from bank security camera images, refl ecting the impact of the 

High Court decision in Smith v The Queen during the study period.

• Almost all context evidence cases, 5 of 6 (83.3%) fell into ASOC division, sexual assault and related 

offences. Context evidence is discussed further in Chapter 13, “Sexual assault appeals”.

• In most of the tendency or coincidence evidence cases, 4 of 5 (80%), the error was in admitting 

evidence pertaining to the conduct of the appellant, while the judge in the remaining case erred by 

rejecting evidence pertaining to the conduct of the deceased victim. The cases fell into a range of 

ASOC divisions. 

• There were no obvious patterns in the distribution of errors across the ASOC divisions for credibility 

evidence (5 cases), hearsay evidence (4 cases), and other errors made under the Evidence Act 

(6 cases), bearing in mind the small sample sizes for these types of evidence.

• Just over half of the miscellaneous evidence cases, 8 of 15 (53.3%), fell into ASOC divisions: 

homicide and related offences (5 cases); and sexual assault and related offences (3 cases). Homicide 

and related offences appear to be over-represented in the miscellaneous evidence category given 

that overall they account for only 7 of 59 (11.9%) admissibility cases. One recurring issue in these 

cases concerned the use of evidence pertaining to a co-accused.
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7.1  Introduction
This chapter examines the successful conviction appeal cases in the study period where the trial judge 

erred in directing the jury or in failing to direct the jury. A direction is “something which the law requires 

the trial judge to give to the jury and which they must heed”.1 A direction may contain warnings, or 

caution the jury about the care needed in assessing evidence or about how it can be used.2 The 

term “misdirections” encompasses these directions or omissions to direct. The term also extends 

to directions which amounted to comments which the appellate court regarded as insuffi cient3 or 

comments made by the judge in circumstances where they should not have been made.4 Misdirections 

fall within either limb 2 (“wrong decision of any question of law”) or limb 3 (“on any other ground 

whatsoever there was a miscarriage of justice”) of s 6(1) of the Criminal Appeal Act 1912. As discussed 

in Chapter 4, “Research method — legal analysis”, for the purposes of this study, a misdirection has 

been classifi ed as falling within limb 2 if the appellant sought a direction or redirection from the judge 

at the trial.5 However, where no direction or redirection was sought by the appellant at trial, and as a 

consequence, leave was required under r 4 of the Criminal Appeal Rules to argue the misdirection 

ground on appeal, the misdirection has been classifi ed as falling within limb 3.6 The frequency of cases 

which involve misdirections falling within limb 2 and limb 3 is considered below under “Rule 4 of the 

Criminal Appeal Rules” at [7.4]. 

To allow a full analysis of the types of misdirections occurring in trials and to permit the ready identifi cation 

of any patterns of error, the misdirections falling under both limb 2 and limb 3 are considered together 

below. 

Chapter 7 

Limbs 2 and 3 cases: misdirections

1 Mahmood v State of WA (2008) 232 CLR 397 per Gleeson CJ, Gummow, Kirby and Kiefel JJ at [16].

2 ibid.

3 For example, a comment about the accused’s forensic disadvantage when a warning should have been given: see 

Crampton v The Queen (2000) 206 CLR 161 at [129]; Mahmood v State of WA (2008) 232 CLR 397 per Gleeson CJ, 

Gummow, Kirby and Kiefel JJ at [16].

4 For example, a comment about the election of the accused not to offer an explanation at trial under s 20 of the Evidence 

Act 1995: Azzopardi v The Queen (2001) 205 CLR 50 at [63]–[64].

5 See also the discussion in Chapter 3, “The legislative basis of conviction appeals in NSW” at [3.3.2]. This follows the 

approach taken to the meaning of “wrong decision” by the HCA in The Queen v Soma (2003) 212 CLR 299 per Gleeson CJ, 

Gummow, Kirby and Hayne JJ at [11], [42], McHugh J at [79]; Dhanhoa v The Queen (2003) 217 CLR 1 per McHugh 

and Gummow JJ at [49]; Bounds v The Queen (2006) 80 ALJR 1380 per Gleeson CJ, Hayne, Callinan and Crennan JJ 

at [12]. See generally, Gassy v The Queen (2008) 236 CLR 293 at [56].

6 Rule 4 provides that: “No direction, omission to direct, or decision as to the admission or rejection of evidence given by 

the Judge presiding at the trial, shall, without the leave of the Court, be allowed as a ground for appeal or an application 

for leave to appeal unless objection was taken at the trial to the direction, omission, or decision by the party appealing or 

applying for leave to appeal”.
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7.1.1  The essential judicial task of directing the jury

There is no more important task for a judge in a criminal trial than to decide “what are the real issues”,7 

and to instruct the jury about “only law which it [is] necessary for them to know”.8 While this task appears 

on its face to be a straightforward one, in practice it can be diffi cult for judges to perform where the law 

is complex and several directions are required. The judge’s role is to direct the jury about how the Crown 

seeks to make out its case and to “put fairly ... the case which the accused makes”.9 When necessary, 

the judge is obliged “to warn the jury about how they should not reason or about particular care that must 

be shown before accepting certain kinds of evidence”10 [emphasis in original]. 

The Judicial Commission of NSW publishes the Criminal Trial Courts Bench Book with suggested 

directions to “assist in eliminating error on the part of trial judges”11 and “to remind judges of what has to 

be said and to suggest a way in which it can be said”.12 Suggested directions are “necessarily framed at 

a level of abstraction”13 and have to be “properly moulded to the particular issues that are presented by 

each particular case”.14 

7.1.2  The current debate

Over the past fi ve years there has been an unprecedented focus on jury directions in criminal trials by 

several law reform bodies in Australia.15 At the time of writing, there is a reference for the subject before 

the New South Wales Law Reform Commission (NSWLRC). 

Appeal-proofi ng directions
A concern has also emerged about the length and complexity of the summing-up given by a trial judge 

at the end the trial.16 This is said to be partly due to the complexity of the law, and partly due to trial 

7 Alford v Magee (1952) 85 CLR 437 per Dixon, Williams, Webb, Fullagar and Kitto JJ at 466, citing Sir Leo Cussen. Alford v 

Magee has been quoted with approval repeatedly by the HCA. See HML v The Queen (2008) 235 CLR 334 per Hayne J 

at [121], and the 10 HCA cases cited in n 212 of his Honour’s judgment.

8 Alford v Magee (1952) 85 CLR 437 at 466.

9 RPS v The Queen (2000) 199 CLR 620 per Gaudron ACJ, Gummow, Kirby and Hayne JJ at [41].

10 ibid. 

11 Judicial Commission of NSW, Criminal Trial Courts Bench Book, 2002–, “Foreword”, per the former Chief Justice of NSW, 

the Honourable JJ Spigelman AC, at <www.judcom.nsw.gov.au/publications/benchbks/criminal>, accessed 7 April 

2011. The CCA has emphasised that practitioners should not act on the basis that a failure to direct in accordance with the 

Criminal Trial Courts Bench Book is, of itself, indicative of legal error: R v Forbes (2005) 160 A Crim R 1 at [72]–[76]; R v Zoef 

[2005] NSWCCA 268 at [93]; Hong v R [2009] NSWCCA 242 at [35]. The Bench Book is no more than suggested guidance 

for trial judges.

12 Judicial Commission of NSW, Criminal Trial Courts Bench Book, 2002–, “Foreword”, per the former Chief Justice of NSW, 

the Honourable JJ Spigelman AC, at <www.judcom.nsw.gov.au/publications/benchbks/criminal>, accessed 7 April 2011. 

13 HML v The Queen (2008) 235 CLR 334 per Hayne J at [120].

14 ibid.

15 NSW Law Reform Commission (NSWLRC), Jury Directions, Consultation Paper 4, December 2008; Victorian Law 

Reform Commission (VLRC), Sexual Offences, Final Report, July 2004; VLRC, Jury Directions, Consultation Paper 6, 

September 2008; VLRC, Jury Directions, Final Report 17, July 2009; Queensland Law Reform Commission (QLRC), 

A Review of Jury Directions, Issues Paper, WP 66, March 2009; QLRC, A Review of Jury Directions, Discussion Paper, 

WP 67, September 2009; QLRC, A Review of Jury Directions, Report No 66, December 2009. In addition, the Standing 

Committee of Attorneys- General has included jury directions as a topic worthy of review. See Australian Law Reform 

Commission (ALRC) and NSWLRC, Family Violence — A National Legal Response, ALRC Report 114/NSWLRC Report 

128 (Final Report), October 2010, Vol 2, Ch 24–27, especially the body of work described at [28.3]–[28.99], under “Jury 

warnings”, which reconsiders the issue at national level and suggests minimum legislative standards. 

16 NSWLRC, Jury Directions, Consultation Paper 4, December 2008 at [1.18]–[1.24]; J Goodman-Delahunty et al, Practices, 

policies and procedures that infl uence juror satisfaction in Australia, Report to the Criminology Research Council July 2007, 

Research and Public Policy Series, No 87, Australian Institute of Criminology, Canberra, 2009, p 89. The report recommended 

at p 105: “[t]he length of summation and jury charges should be reduced, and jurors should receive written copies in advance”. 

See also G Eames, “Towards a better direction — better communication with jurors” (2003) 24(1) Aust Bar Rev 35.
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17 See A Haesler, “Sexual assault update: how the prudent judge can avoid error” (2005) 17(5) JOB 37, where the 

experienced Public Defender said: “Fear of appeal and the requirements of appeal courts have led some judges to give 

every conceivable jury direction, without proper consideration of what is required for the specifi c trial. As a consequence, 

trials are drawn out and can become much more complicated than their facts require. In addition, attempts to ‘appeal-

proof’ directions often lead to appeals! That those appeals may fail may provide some comfort to the trial judge, but it 

does little to build public confi dence in the trial process”. See also R v Mueller (2005) 62 NSWLR 476 where Hunt AJA 

said the judge gave “every statement made by this Court and by other courts on the subject [of consent] whether directly 

relevant to the particular case or not”: at [3]. 

18 R Sofroniou, “Interview with Chief Justice Murray Gleeson”, Summer 2003/2004 Bar News 58 at 64.

19 Doggett v The Queen (2001) 208 CLR 343 at [2].

20 M Gleeson, “The role of a judge in a criminal trial”, paper presented at the LawAsia Conference, 6 June 2007, Hong 

Kong, p 14, at <www.hcourt.gov.au/publications/speeches/former/speeches-by-the-hon-murray-gleeson>, accessed 

11 March 2011.

21 A Moses, “Summing down the summing-up”, paper presented at the Annual Law Reform Lecture, The Hall, Inner 

Temple, 23 November 2010, London, p 11, at <www.judiciary.gov.uk/Resources/JCO/Documents/Speeches/speech-

moses-lj-summing-down-summing-up.pdf>, accessed 11 March 2011.

22 VLRC, Jury Directions, Consultation Paper 6, September 2008 at [2.20]. See also the fi ndings of a survey of 27 Victorian 

judges in E Najdovski-Terziovski, J Clough and JRP Ogloff, “In your own words: a survey of judicial attitudes to jury 

communication” (2008) 18 JJA 65 at 80. On the subject of impediments to good communication with the jury, the authors 

reported at 80 that: “the strongest criticisms [from the respondents] were reserved for the Court of Appeal [of Victoria], 

the feeling of many being that charges [directions] are drafted for the appellate courts rather than for the comprehension 

of jurors” and that judges are “wary of simplifying” directions “for fear of being overturned on appeal”.

23 JRP Ogloff and VG Rose, “The comprehension of judicial instructions” in N Brewer and KD Williams (eds), Psychology and 

law: an empirical perspective, The Guildford Press, New York, 2005, p 407. See L Trimboli, “Juror understanding of judicial 

instructions in criminal trials”, No 119, C & J, September 2008, NSW Bureau of Crime Statistics and Research, Sydney at 

9–10, which found a vast majority of the NSW jurors surveyed (94.9%) stated that they understood the judge’s instructions 

on the law. See also Goodman-Delahunty, above n 16. The NSW “stakeholders” in that study indicated at p 89 that: 

“[a]spects of the trial procedures that stakeholders identifi ed as frustrating for jurors included trying to understand legal 

jargon used in court”.

judges seeking to “appeal-proof” their directions.17 In an interview in 2003, Gleeson CJ expressed some 

sympathy for the position of trial judges: 

 “It is obvious that a lot of lengthy and complex directions to juries are the consequence of the 

apprehension of the trial judge about what an appeal court will do if it gets hold of the case, so 

they’re looking over their shoulders at the appeal courts rather than concentrating on the jury. As I 

say, I think appeal judges have to take at least part of the blame for that.”18 

The apprehension, according to Gleeson CJ, is undesirable because directions “are not ritualistic 

formularies”19 or:

 “… ritualistic incantations. They are not primarily intended to preserve the reputation or dignity of 

the trial judge by disarming counsel in a possible future appeal”.20 

According to Lord Justice Moses of the English Court of Appeal, trial judges in England and Wales:

 “… are fearful of the expense and distress of an appeal, and the expense and distress of a re-trial, 

and it is that which leads them to this endless exercise in composing a defensive summing-up, a 

summing-up crafted to defend the trial from appeal”.21 

In a 2008 Victorian study, trial judges expressed a similar apprehension about their judgments being 

overturned on appeal and expressed the view that directions “are drafted for the appellate courts rather 

than for the comprehension of juries”.22 

Making directions comprehensible
Part of the focus on jury directions has been concerned with whether they are comprehensible to 

the jury.23 Associate Professor Jonathan Clough has opined that the issue is not so much whether 
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the judge uses plain English, but rather whether the jury comprehends the legal issues in the case.24 

Modern jurors prefer visual tools and written material rather than oral delivery of directions; for the 

average person, the cognitive load for oral delivery is much less than once thought.25 

In a 2001 lecture, Hayne J stated:

 “Trials have become too complex. Directions to the jury have become too complex. Too often, 

driven by the fear of the exceptional case, directions to juries are made longer and more complex 

than once was the case … Juries do not require a general disquisition on the criminal law. Yet often 

enough that is what is given to them.” 26

To address some of these concerns, Lord Justice Auld, in his 2001 review of the operation of the criminal 

courts of England and Wales, recommended that at the beginning of the trial, the judge should provide 

the jury with an outline of the case and the questions the jury is to decide, and supplement these with a 

written case and issues summary prepared by the parties’ advocates and approved by the judge.27 These 

documents should be modifi ed at the end of the evidence before closing addresses and the jury should 

be left with a series of written factual questions, the answers to which lead to a verdict of guilty or not 

guilty.28 A similar approach has been pursued in New Zealand where the jury is given a “question trail” 

comprised of written directions accompanied by a series of questions relevant to the factual and legal 

issues which have arisen in the trial.29 The jury’s “yes” or “no” responses to each of the questions allow 

it to navigate the trail. A similar approach attracted broad support at a Melbourne conference attended 

by the fi rst author of this study.30 Lord Justice Moses has said that the use of question trails “will reduce 

radically the possibility of appeals based on criticism of the summing-up”.31 His Honour also advocated 

the provision of summaries of issues by the judge during the course of the trial because it:

 “… avoids a lengthy lecture at the end. No guide, worthy of the name, disappears into the fog and 

leaves his duties till he has reached the summit when he then attempts to shine a wan lamp through 

the mist to the weary traveller far below”.32

The perceived problem of misdirections in criminal trials
The NSWLRC has expressed the view that too many appeals are allowed on the basis of judicial 

misdirections. In its 2008 consultation paper, Jury Directions,33 the NSWLRC said with reference to appeal 

information supplied by the Judicial Commission of NSW to the Criminal Justice Sexual Offence Taskforce 

in 200634 that:

24 “Jury directions panel discussion”, Eighth Annual Australasian Jury Conference 2010: New Directions in Jury Reform, 

Research and Policy, 19 November 2010, Melbourne. Panel discussion convened by Judge Hampel, County Court of 

Victoria, and Part-time Commissioner of the VLRC. 

25 ibid.

26 K Hayne, “Lessons from the rear-view mirror”, Leo Cussen Lecture, 31 October 2001, Melbourne, at <www.hcourt.gov.

au/assets/publications/speeches/current-justices/haynej/haynej_leocussen.htm>, accessed 11 March 2011. 

27 Lord Justice Auld, Review of the Criminal Courts of England and Wales, 2001, pp 58 [235], 522 at <www.criminal-courts-

review.org.uk/auldconts.htm>, accessed 14 March 2011.

28 ibid pp 60 [249], 538.

29 VLRC, Jury Directions, Final Report 17, July 2009, App E, “Examples of jury question trail used in New Zealand”, 

prepared by Chambers J of the NZCA.

30 “Jury directions panel discussion”, above n 24. 

31 Moses, above n 21, p 11.

32 ibid at p 8.

33 NSWLRC, Jury Directions, Consultation Paper 4, 2008.

34 ibid at [1.36], n 60: “The NSW Judicial Commission surveyed sexual offence cases between 2001 and June 2004 and 

found that the NSW Court of Criminal Appeal allowed 70 of 136 appeals arising from sexual assault trials (51.5%). 

In a majority (54%) of the successful appeals, the Court allowed the appeal based on misdirection: NSW, Criminal 

Justice Sexual Offence Taskforce, Responding to Sexual Assault: The Way Forward (2006), 89-90. The NSW Judicial 

Commission is currently undertaking a study of conviction appeals for the period 2001–2007”.
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 “A substantial number of successful appeals based on misdirections ultimately result in re-trials. The 

waste of resources — including the costs to the criminal justice budget, the legal costs incurred by 

both the prosecution and the defence — and the personal strain occasioned to victims, witnesses 

and persons accused of criminality and their families, resulting from such re-trials, are obvious. 

 The increasing incidence of appeals relating to judicial instructions must be viewed in the more 

general context of increasing resort to appellate courts in criminal matters.”35 [Citation omitted.]

From time to time the media — which has an obvious impact on public perceptions36 — weighs into the 

debate. In 2006, a legal media commentator opined that there is some evidence that retrials “are on the 

way up”.37 The Victorian newspaper, The Age, reported in December 2010 that: 

 “… judges’ mistakes in instructing juries in child sex cases have caused almost two-thirds of retrials 

ordered in Victoria this year”.38 

This conclusion appears to be based on an analysis of a small sample of appeals: 7 of 11 retrials 

ordered by the Victorian Court of Appeal.39 

It is apparent that there has been a real lack of reliable data about both the frequency and type of 

misdirections that occur in the criminal justice system. 

7.2  Frequency of misdirection cases
In 167 of 315 (53.0%) successful conviction appeal cases, the judge gave one or more misdirections 

(the misdirection cases). These cases are set out in Appendix A. These 167 cases represent 7.2% 

of offenders convicted following a trial (who could theoretically have appealed) in an equivalent data 

period of 2001–2007.40 

35 ibid at [1.36]–[1.37].

36 “Broadcast and tabloid media provide the major source of information for most members of the public about crime and 

justice”: L Roberts and D Indermaur, What Australians think about crime and justice: results from the 2007 Survey of 

Social Attitudes, AIC Reports: Research and Public Policy Series, No 101, Australian Institute of Criminology, 2009, p 24; 

see also p ix.

37 See R Ackland, “Trial and trial again is no success at all”, Sydney Morning Herald, 27 October 2006, at <www.smh.

com.au/news/opinion/trial-and-trial-again-is-no-success-at-all/2006/10/26/1161749253902.html?page=fullpage>, 

accessed 14 March 2011, where the author said: “[t]here’s some evidence that retrials are on the way up, with all the expense 

and trauma that entails”. In order to support the proposition, the author quoted fi gures from a Judicial Commission of NSW 

study of appeal results for the period 1996–2000 (of 281 successful appeals, 58% resulted in a retrial) and information of 

the DPP (NSW) (of all conviction and sentencing appeals, 19% resulted in retrials for 2004–2005).

38 S Milovanovic, “Judges’ miscarriages of justice”, The Age, 18 December 2010, at <www.theage.com.au/victoria/judges-

miscarriages-of-justice-20101217-190vb.html>, accessed 14 March 2011. In a 2009 article, it was reported that 14 retrials 

were ordered as a result of misdirections in relation to cross-examination: S Milovanovic, “14 retrials due to judge errors”, 

The Age, 18 December 2010, at <www.theage.com.au/national/14-retrials-due-to-judge-errors-20091225-lf2n.html>, 

accessed 14 March 2011. In other articles, the appeal system has been heavily criticised for being too slow and legalistic: 

J Silvester and A Rule, “Justice grinds slower as crims fi nd new appeal in old system”, The Age, 28 August 2010, at 

<www.theage.com.au/national/justice-grinds-slower-as-crims-fi nd-new-appeal-in-old-system-20100827-13w1d.html>, 

accessed 14 March 2011.

39 S Milovanovic, “Judges’ miscarriages of justice”, The Age, 18 December 2010, at <www.theage.com.au/victoria/judges-

miscarriages-of-justice-20101217-190vb.html>, accessed 14 March 2011.

40 This fi gure is calculated on the basis that there were 4509 trials during an equivalent data period of which 2310 defendants 

were convicted, that is 167 divided by 2310. See earlier discussion in Chapter 2, “Conviction appeals — frequency and 

success rates” at [2.5].
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  In 124 of 167 (74.3%) misdirection cases, a misdirection(s) was the only basis, or in the case of multiple 

misdirections, only bases, for allowing the appeal. In the remaining 43 (25.7%) cases, in addition to 

misdirection(s), other ground(s) of appeal were allowed.41 

7.2.1  Misdirection cases by ASOC division

Table 7.1 classifi es the 167 misdirection cases by ASOC division. By far the most common offences 

fell into ASOC division, sexual assault and related offences, which accounted for 56 of 167 (33.5%) 

misdirection cases. The next most common offences fell into ASOC division, illicit drug offences, which 

accounted for 30 (18.0%) misdirection cases, closely followed by homicide and related offences, which 

accounted for 29 (17.4%) misdirection cases.

Table 7.1: Misdirection cases by ASOC division

41 Comprising 18 cases where both misdirections and admissibility errors were found; 9 cases where both misdirections 

and “other limb 3 acts or omissions” were found; 2 cases where both misdirections and “other limb 2 errors” were found; 

and one case where a misdirection, admissibility errors, an “other limb 2 error”, and an “other limb 3 act or omission”, 

were found. There were 13 cases where limb 1 was established in addition to: misdirections (9 cases); misdirections and 

admissibility errors (3 cases); or misdirections and “other limb 3 acts or omissions” (1 case).

ASOC divisiona Misdirection cases Number of 
successful 
conviction 

appeals

Misdirection 
cases as a 
percentage 

of successful 
conviction 

appeals

n % n %

Sexual assault and related offences 56 33.5 104 53.8

Illicit drug offences 30 18.0 53 56.6

Homicide and related offences 29 17.4 46 63.0

Acts intended to cause injury 14 8.4 27 51.9

Deception and related offences 12 7.2 16 75.0

Robbery, extortion and related 

offences

9 5.4 32 28.1

Offences against justice procedures, 

government security and 

government operations

5 3.0 9 55.6

Abduction and related offences 4 2.4 6 66.7

Unlawful entry with intent/burglary, 

break and enter

3 1.8 8 37.5

Property damage and environmental 

pollution

2 1.2 3 66.7

Dangerous or negligent acts 

endangering persons

1 0.6 1 100.0

Theft and related offences 1 0.6 5 20.0

Public order offences 1 0.6 1 100.0

Otherb 0 0.0 4 0.0

Total 167 100.0 315 53.0
    

a  For the purposes of the study, driving causing death has been included under ASOC division, dangerous or negligent acts 

endangering persons, rather than homicide and related offences; and accessories after the fact have been included under 

ASOC division, offences against justice procedures, government security and government operations.

b  “Other” comprises ASOC divisions where there were no misdirection cases.
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Table 7.1 also shows the number of misdirection cases in each ASOC division as a percentage of all 

successful conviction appeals. A large variation was observed in the proportion of successful conviction 

appeals that were allowed on this ground. Of the six ASOC divisions with at least 10 successful 

conviction appeals, the highest proportion was 75.0% for deception and related offences; and the 

lowest proportion was 28.1% for robbery, extortion and related offences (range: 46.9 percentage 

points). 

7.3  Frequency of misdirections
There were multiple misdirections identifi ed in some cases. Accordingly, although there were only 

167 cases where a misdirection was given or omitted, a total of 219 misdirections was identifi ed. In 

131 of 167 (78.4%) misdirection cases, only one misdirection was identifi ed; in a further 28 (16.8%) 

misdirection cases, two misdirections were identifi ed; while more than two misdirections were identifi ed 

in the remaining 8 (4.8%) misdirection cases. 

7.4  Rule 4 of the Criminal Appeal Rules
A primary legislative purpose of r 4 is to avoid, or at least minimise, the occasions on which appellants 

can argue grounds of appeal based on alleged misdirections which could have been raised and 

remedied at trial.42 In South v R,43 Hunt AJA explained the policy objectives behind r 4 in the context 

of misdirections:

 “A principal purpose of the requirement of r 4 that no misdirection or non-direction may, without 

leave, be allowed as a ground of appeal unless objection was taken at the trial is to ensure that the 

trial judge receives the assistance of counsel to which he or she is entitled in the increasingly diffi cult 

task of giving appropriate directions to the jury.” 44

Defence counsel is obliged to raise perceived errors of which he or she becomes aware and to voice 

any objections during the trial. It is customary for the judge at the end of the summing-up to ask 

counsel whether there are any matters that need to be addressed before the jury retires to consider its 

verdict. This process at least provides the judge with the opportunity to rule on the objection and give 

further directions to the jury if necessary.45 

Determining whether r 4 applied to a successful ground of appeal based on a particular misdirection 

was a signifi cant challenge in this study. The fi ndings are presented in Appendix C, which identifi es the 

misdirection cases where: 

• it was impossible to ascertain from the appeal judgment whether an objection was taken to the 

misdirection at trial and whether r 4 applied

• an objection was taken to the misdirection at trial and r 4 did not apply

• no objection was taken to the misdirection at trial and r 4 applied.

Given the unexpectedly high frequency with which leave under r 4 was required to argue misdirection 

grounds of appeal, Appendix D identifi es the paragraph references in each judgment where the court 

indicated (or it was inferred) that the misdirection was not raised at trial.

42 See discussion in Chapter 3, “The legislative basis of conviction appeals in NSW” at [3.8]. 

43 [2007] NSWCCA 117.

44 ibid at [45].

45 Davies v R [2011] NSWCCA 19 at [80]–[81].
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The following sets out the authors’ fi ndings for 55 diffi cult and borderline misdirection grounds of appeal:

• 25 misdirections (which arose in 21 cases) — there was no reference to r 4 by the appellate court 

and no indication in the appeal judgment of whether the issue had been raised by defence counsel 

at trial.46 As it was impossible to determine whether r 4 applied to these grounds of appeal, no 

fi nding could be made. 

• 3 misdirections — although there was no reference to r 4 by the appellate court, there was a 

suggestion or indication in the appeal judgment that the issue had been raised at trial.47 Accordingly, 

the authors have inferred that r 4 did not apply to the grounds of appeal based on these misdirections.

• 1 misdirection — the stance taken by counsel earlier in the trial was enough for r 4 not to apply to 

the ground of appeal based on the misdirection.48 

• 1 misdirection — where the appellant’s co-accused had unsuccessfully objected to the direction at 

the joint trial, r 4 did not apply to the ground of appeal based on the misdirection.49

• 2 misdirections — the misdirection ground was not initiated or pleaded by the appellant. In one of 

these cases, the Crown Prosecutor on his own initiative raised the successful ground of appeal.50 

46 R v Ibrahim [2001] NSWCCA 72 at [30]–[33] (failure to direct an acquittal); R v Baker [2001] NSWCCA 151 at [5], [12] (silence 

direction; the court noted that an objection was taken to another misdirection relating to unreliability warnings at trial); 

R v Galea [2001] NSWCCA 270 at [86]–[87], [90] (failure to direct the jury in relation to the use of telephone intercept evidence, 

see discussion of evidence of lies and fl ight below at [7.5.5]); R v Newhouse [2001] NSWCCA 294 at [9] (Longman warning); 

R v Ball [2001] NSWCCA 352 at [13]–[15], [18] (Longman warning); R v BKK [2001] NSWCCA 525 at [1]–[2], [54], [111] (Longman 

warning) — it was unlikely that an objection was made because the appellant (who was represented in the appeal: at [2]), was 

unrepresented at trial, although that cannot be presumed; R v Zreika [2002] NSWCCA 459 at [2]–[4], [8] (miscellaneous direction: 

suggesting to the jury that disbelief of the defence evidence could strengthen the Crown case); R v Folli [2001] NSWCCA 531 

at [21]–[25] (Longman warning); R v GEA (2002) 131 A Crim R 54 at [9]–[12] (Longman warning); R v Hart (2002) 131 A Crim 

R 609 at [11]–[13] (complicity; character evidence); R v Saunders (2002) 133 A Crim R 104 at [38]–[40] (opinion evidence; the 

court noted that an objection was taken at trial to another misdirection relating to an ingredient of the offence); R v Garlick [2003] 

NSWCCA 398 at [6]–[10] (Longman warning); R v Whalen; R v Willer (2003) 56 NSWLR 454 (failure to give two Birks/Manunta 

directions); R v Stavrinos (2003) 140 A Crim R 594 at [9], [11], [17]–[18] (pre-trial silence); R v Zaiter [2004] NSWCCA 35 at 

[12]–[13] (standard of proof relating to a fact indispensible to a fi nding of guilt; the court did not extract the ground of appeal 

in the judgment); R v Ayoub [2004] NSWCCA 209 at [17] (unreliability warning; the court noted that the Crown had made no 

request at trial for a warning under the Evidence Act, s 165); R v DRE [2004] NSWCCA 305 at [4]–[6] (Longman warning; 

miscellaneous misdirection: instructing the jury that they could use a fi nding of guilt on one count as evidence of sexual intent 

for other counts) — the appeal court simply cited the successful grounds of appeal, but probably due to the Crown conceding 

each error did not articulate whether they were raised at trial; R v Tarrant [2004] NSWCCA 409 (use of evidence of lies); 

Taufahema v R (2006) 162 A Crim R 152 (complicity; failure to leave alternative charge: see n 170 below); Timbery v R (2007) 180 

A Crim R 232 (two miscellaneous misdirections) — at [80]–[81] (corroboration); [119]–[120], [122] (Black v The Queen (1993) 179 

CLR 44 perseverance direction — both of these are described under “Miscellaneous misdirections” below at [7.5.16]). 

47 In R v Rahme [2001] NSWCCA 414 at [36] (miscellaneous misdirection: direction as to use of record of interview against 

co-accused), although no objection was made at trial to the judge’s direction, there had been an earlier discussion at 

the trial about the giving of the direction. This approach was also applied to Rahme’s co-accused in R v Bunevski [2002] 

NSWCCA 19 at [2], who successfully appealed at a later time on the same basis. In RLT v R [2006] NSWCCA 357 at 

[72], although the defence counsel objected to a direction which was critical of the conduct of the defence case at trial, 

rather than seeking a re-direction, defence counsel asked the judge to discharge the jury: at [61]. The four grounds of 

appeal (including the ground of appeal based on this direction) were “considered together” by the appeal court, making 

classifi cation diffi cult: at [72].

48 In TJC v R [2006] NSWCCA 413 at [33], although defence counsel “did not seek any variation of the direction” (which did 

not make it clear that the time-frame of the offences alleged by the Crown had to be proved beyond reasonable doubt), 

as “counsel made his position clear throughout the trial and asked during the summing-up for a direction that the times 

had to be proved beyond reasonable doubt”, r 4 should not apply.

49 In R v South [2007] NSWCCA 117 at [46], it was held that “where the point has been taken by the appellant’s co-accused 

at the trial, so that the judge has been given the opportunity to cure the error made, it would be excessively technical to 

insist that r 4 denies the appellant the opportunity to appeal in relation to the error which remained uncorrected”.

50 In R v Kuckailis [2001] NSWCCA 333, the appellant’s counsel sought to argue limb 1 (the verdict could not be supported by 

the evidence (see [3])), but as things transpired it was unnecessary for the court to consider the ground because the Crown 

Prosecutor (Peter Berman SC) on appeal “very fairly and properly brought to the Court’s attention what he asserts to be a 

fundamental defect in the directions”: at [4]. At trial, the jury asked questions of the judge about the distinction between the 

mental ingredients in the two counts in the indictment and it is clear from the exchanges that the jury was having conceptual 

trouble: at [15]–[18]. The judge then misdirected the jury on the ingredients of indecent assault. Although there was no objection 

at trial, since the Crown (rather than the defence) raised the successful ground of appeal (that is, it had not been pleaded by 

the defence as a ground of appeal), the misdirection was classifi ed as one to which r 4 did not apply. 
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The appellant’s counsel had sought to argue limb 1 (that the verdict could not be supported by the 

evidence), but as things transpired it was unnecessary for the court to consider the ground. In the 

second case, the court identifi ed the misdirection on its own motion.51 Accordingly, the authors 

have inferred that r 4 did not apply to the grounds of appeal based on these misdirections.

• 1 misdirection — although there was no reference to r 4 by the appellate court, it was clear from the 

appellate court’s detailed description of events at trial that the misdirection had not been raised.52 

Accordingly, the authors have inferred that r 4 applied to the ground of appeal based on the misdirection. 

• 8 misdirections (which arose in 3 cases) — although there was no reference to r 4 by the appellate 

court, there was a suggestion in the appeal judgment that the misdirection had not been raised 

at trial when it should have been.53 Accordingly, the authors have inferred that r 4 applied to the 

grounds of appeal based on these misdirections.

• 2 misdirections — although the appellate court referred to an objection being raised to the direction at 

trial, the basis for the objection relied upon as a ground of appeal was completely different.54 Accordingly, 

the authors have inferred that r 4 applied to the grounds of appeal based on these misdirections. 

• 12 misdirections — the fact that there was no reference to r 4 by the appellate court was 

understandable given that it is apparent from the appeal judgment that no objection could have 

been taken to the misdirection because the trial took place before a High Court decision which 

altered accepted law and/or practice.55 The authors have inferred that r 4 applied to the grounds of 

appeal based on these misdirections.

51 In R v McNamara (2002) 131 A Crim R 140; [2002] NSWCCA 248 at [37], the court, after holding that the trial had miscarried 

on account of the reception of inadmissible evidence, added that the judge should also have given a R v Murray (1987) 

11 NSWLR 12 direction. Given the issue was raised on the court’s own motion, the misdirection was classifi ed as one 

to which r 4 did not apply. 

52 In RJS v R (2007) 173 A Crim R 100 at [10]–[11], [21] (miscellaneous misdirection: Black v The Queen (1993) 179 CLR 44 

perseverance direction), the court gave a blow-by-blow account of the impermissible course taken by the judge before 

taking a majority verdict which included failing to comply with s 55F of the Jury Act 1977 and undermining the Black 

perseverance direction. It is clear from the court’s detailed description that neither of these issues was the subject of an 

objection by the appellant at trial. The Crown conceded the s 55F point (see [16]), but there is no reference to r 4 in the 

judgment in relation to the Black misdirection. This may be because of the signifi cance of the error.

53 In R v B Blanchette; R v C Blanchette [2001] NSWCCA 446 at [24] (unreliability warnings; onus or standard of proof; 

character evidence), there was no reference to whether the directions of the judge (to himself) in a judge-alone trial were 

raised other than the following comment by Heydon JA: “There is no reason to suppose that the responsibility for the 

unsatisfactory nature of the fi rst trial is to be laid at the door of the Crown any more than it is to be laid at the door of the 

appellants”. The authors have inferred that the appellant did not make an appropriate objection at trial. In R v Markuleski 

(2001) 52 NSWLR 82 at [283] (there was no indication from the majority judges whether r 4 applied to the failure of the judge 

to give a Crofts v The Queen (1996) 186 CLR 427 direction and a Markuleski direction), Grove J (dissenting) said: “counsel 

… were also in a position to seek additional explicit directions if such were thought necessary or desirable”. It was inferred 

from this comment that a direction had not been sought at trial. 

54 In R v Youkhana [2004] NSWCCA 87 (complicity), defence counsel made an unsuccessful no case to answer submission 

at trial: at [14]. On appeal, the court upheld the trial judge’s ruling: at [17], and also rejected an appeal ground that the 

verdict was unreasonable and not supported by the evidence. However, the court held that the judge should have limited 

the case to a straightforward joint criminal enterprise and should not have given an extended joint criminal enterprise 

direction: at [33]. In R v Saengsai-Or (2004) 61 NSWLR 135; [2004] NSWCCA 108 at [53] (element of the offence), a re-

direction on recklessness was given at trial following an objection by defence counsel. However, on appeal the defence 

counsel objected to the recklessness direction for a completely different reason.

55 The trials in R v Bozkus [2001] NSWCCA 68 at [6]; R v Arbolino [2001] NSWCCA 207 at [12]; R v Yeo [2001] NSWCCA 270 

at [51]; R v Law (2001) 122 A Crim R 542 at [23]; R v Dover [2001] NSWCCA 412 at [6]; R v Chung [2001] NSWCCA 484 at [4], 

[6]–[7]; and R v Karimi [2002] NSWCCA 72 at [6]–[7], took place before the HCA decisions in RPS v The Queen (2000) 199 

CLR 620 and/or Azzopardi v The Queen (2001) 205 CLR 50 (accused’s right to silence at trial). The trial in R v Heatley 

[2002] NSWCCA 297 took place before the HCA decision in Lee v The Queen (1998) 195 CLR 594 (interpretation of 

s 60 of the Evidence Act 1995). The special hearing in R v Knorr [2005] NSWCCA 70 took place before the HCA decision 

in Subramaniam v The Queen (2004) 79 ALJR 116 (directions required for special hearings). Finally, the HCA cases, 

Dyers v The Queen (2002) 210 CLR 285, Azzopardi v The Queen and Subramaniam v The Queen, have also been included 

in this category given that the cases changed accepted law and/or practice. 
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7.4.1  Rule 4 results
For 64 of 219 (29.2%) misdirections, an objection was made to the direction or omission to direct at the 

trial. For 130 (59.4%) misdirections, no objection was made to the direction or omission to direct at trial 

and leave was required under r 4 of the Criminal Appeal Rules to argue the ground of appeal. For the 

remaining 25 (11.4%) misdirections, it was impossible to tell whether r 4 applied. 

7.5  Types of misdirections
A diverse range of misdirections was identifi ed in the study, refl ecting the amorphous nature of fairness in 

the context of a criminal trial. As Mason CJ and McHugh J said in Dietrich v The Queen,56 it is not possible 

to “list exhaustively the attributes of a fair trial”.57 In a speech on fairness, French CJ said: “[w]e may fi nd 

it hard to defi ne fairness and unfairness but we know unfairness when we see it”.58 

Table 7.2 categorises the misdirection cases according to the type of misdirection.

The most common misdirection identifi ed in the study related to judicial instructions to juries about the 

elements (or ingredients) of an offence (33 misdirections). Other common misdirections included: 

• Longman59 direction (27 misdirections)

• a failure to warn or give an adequate warning in relation to the potential unreliability of evidence 

pursuant to s 165 of the Evidence Act (23 misdirections)

• directions concerning silence of the accused or other witnesses (20 misdirections)

• complicity, including joint criminal enterprise and other forms of accessorial liability 

(14 misdirections). 

The sexual assault misdirections — that is, those relating to Longman directions,60 Murray directions,61 

Kilby/Crofts directions,62 Markuleski directions63 and directions in relation to context evidence64 — are 

discussed in Chapter 13, “Sexual assault appeals” at [13.6].

          7.5.1  Elements of the offence

There were 33 cases in which there was a misdirection relating to the elements of the offence. These 

cases fell into the following ASOC divisions: 

• illicit drug offences (11 cases)

• deception and related offences (9 cases)

56 (1992) 177 CLR 292.

57 ibid at 300.

58 R French, “Justice as fairness — a contested ideal”, paper presented at the University of Western Sydney Biennial Dinner, 

7 May 2010, Sydney, p 5, at <www.hcourt.gov.au/publications/speeches/current/speeches-by-chief-justice-french-ac>, 

accessed 17 March 2011.

59 Longman v The Queen (1989) 168 CLR 79.

60 Although R v Slattery [2002] NSWCCA 367 was not a sexual assault case (the principal offence was maliciously 

discharging a fi rearm with intent to infl ict grievous bodily harm), because the court applied Longman, it is also dealt with 

in Chapter 13, “Sexual assault appeals” at n 69. All other cases in the study involving a Longman misdirection were sexual 

assault cases.

61 R v Murray (1987) 11 NSWLR 12.

62 Kilby v The Queen (1973) 129 CLR 460; Crofts v The Queen (1996) 186 CLR 427.

63 R v Markuleski (2001) 52 NSWLR 82.

64 These cases include those where there was a failure to direct the jury by specifi cally limiting the evidentiary use of other 

acts not charged which had been admitted to provide a context for the allegations in the indictment.
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Type of misdirection Number of 
misdirections

Percentage of 
misdirections

Percentage of 
misdirection 

casesa 

n % %

Elements of the offence 33 15.1 19.8

Longmanb direction 27 12.3 16.2

Unreliability warnings 23 10.5 13.8

Silence of accused or witness 20 9.1 12.0

Complicity 14 6.4 8.4

Evidence of lies and fl ight 11 5.0 6.6

Onus and standard of proof 10 4.6 6.0

Alternative or lesser charges; acquittals 10 4.6 6.0

Unbalanced summing-up 9 4.1 4.2c

Birksd/Manuntae direction 7 3.2 4.2

Character evidence 7 3.2 4.2

Tendency evidence 6 2.7 3.6

Opinion evidence 4 1.8 2.4

Murray f direction 4 1.8 2.4

Context evidence 4 1.8 2.4

Markuleski g direction 3 1.4 1.8

Why would the Crown witness lie? 3 1.4 1.8

Hearsay evidence 3 1.4 1.8

Special hearings 2 0.9 1.2

Kilbyh/Crofts i direction 1 0.5 0.6

Miscellaneous misdirections 18 8.2 9.6j

Total 219 100.0
   

a  Based on 167 cases. Given that in 36 of these cases more than one type of misdirection was identifi ed, the total fi gure will 

exceed 100%. 

b  Longman v The Queen (1989) 168 CLR 79.

c While there were 9 misdirections, these arose in 7 cases.

d  R v Birks (1990) 19 NSWLR 677.

e  R v Manunta (1989) 54 SASR 17 at 23.

f  R v Murray (1987) 11 NSWLR 12.

g  R v Markuleski (2001) 52 NSWLR 82.

h Kilby v The Queen (1973) 129 CLR 460.

i  Crofts v The Queen (1996) 186 CLR 427.

j While there were 18 misdirections, these arose in 16 cases.

Table 7.2: Types of misdirections

• homicide and related offences (4 cases)

• sexual assault and related offences (3 cases)

• acts intended to cause injury (2 cases)

• dangerous or negligent acts endangering persons (1 case)

• abduction and related offences (1 case)

• unlawful entry with intent/burglary, break and enter (1 case)

• offences against justice procedures, government security and government operations (1 case).
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Table 7.3 summarises the nature of the misdirection in each case (by ASOC division).

Table 7.3: Misdirection cases — elements of the offence

ASOC division and principal 
offence

Nature of misdirection 

Illicit drug offences

Knowingly concerned in import 

commercial quantity of prohibited 

drug: s 233B(1)(d) (now repealed) of 

the Customs Act 1901 (Cth) 65

The judge erred in the directions given for the “knowingly” ingredient. The 

appellant’s defence was that he had no knowledge of the drug transaction until the 

transhipment of the cargo at sea. Although it may have been possible to support a 

fi nding of guilt (that the appellant intended to join, and had joined, the enterprise) 

based on the appellant’s conduct after the drugs had been taken on board, the 

directions given did not make the distinction between the appellant only assisting 

with the safe conduct, navigation and sailing of the vessel back to Australia and a 

more active participation in the importation. Knowingly helping to spread the bales 

of cocaine around the boat to give it stability did not, without more, amount to being 

involved in the importation.

Import traffi cable quantity of 

prohibited drug: s 233B(1)(b) (now 

repealed) of the Customs Act 1901 

(Cth)66

The judge misdirected the jury on the element of “intention” under the Criminal 

Code (Cth) for the importation of narcotics. The judge erred in directing the jury that 

liability for the offence would be established on proof that the appellant was reckless 

with respect to the nature of the thing imported as defi ned in s 5.4(1) of the Criminal 

Code. The legislature did not intend to effect an alteration to the elements of the 

offence created by s 233B(1)(b).

Knowingly take part in manufacture 

commercial quantity of prohibited 

drug: s 24(2) of the Drug Misuse 

and Traffi cking Act 198567

The judge erred in the directions given for the ingredient “knowingly”. The judge 

did not adequately distinguish in the summing-up between knowing that a 

prohibited drug was being transported and knowingly taking part in the process of 

manufacture. In effect, the directions amounted to telling the jury that if the appellant 

took part in the transportation of the items, he was taking part in the manufacture of 

the drug. However, transportation by itself was not suffi cient. 

Knowingly take part in manufacture 

commercial quantity of prohibited 

drug: s 24(2) of the Drug Misuse 

and Traffi cking Act 1985 68

The judge should have directed the jury that the word “suffers” in s 6(c) of the Drug 

Misuse and Traffi cking Act (for the purposes of suffering or permitting use of premises 

as an element of knowingly take part in drug manufacture) required not only an 

awareness of the activity, but also a failure to prevent the occurrence of the act.

Knowingly take part in manufacture 

less than commercial quantity of 

prohibited drug: s 24(1) of the Drug 

Misuse and Traffi cking Act 1985 69

The judge erred in the directions given for the ingredient “manufacture”. Even 

though the appellant may have held a genuine belief that he could make 

methylamphetamine by combining the chemicals used, it was at all times impossible 

to manufacture methylamphetamine from those chemicals. The judge should 

not have directed the jury that combining those chemicals was taking a step in 

the process of manufacture within s 6(b) of the Drug Misuse and Traffi cking Act. 

Although the intention of a person engaged in the process of manufacturing is 

relevant, it is not suffi cient.

Supply prohibited drug on ongoing 

basis: s 25A of the Drug Misuse and 

Traffi cking Act 198570

The judge did not direct the jury that to fi nd the appellant guilty of ongoing drug 

supply, all members of the jury had to be satisfi ed of the same three occasions of 

supply.

65 R v Thompson [2003] NSWCCA 329 at [756], [761], [773], [778]–[779].

66 R v Saengsai-Or (2004) 61 NSWLR 135; [2004] NSWCCA 108 at [75].

67 R v Spicer (2003) 139 A Crim R 206 at [36], [44].

68 R v Sheen (2007) 170 A Crim R 533 at [30].

69 R v McCoy (2001) 51 NSWLR 702 at [16]–[17].

70 R v Seymour [2001] NSWCCA 272 at [10]–[11]. The error was exacerbated by the fact that the Crown did not identify a 

specifi c period of 30 consecutive days pursuant to s 25A(1).
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ASOC division and principal 
offence

Nature of misdirection 

Supply commercial quantity of 

prohibited drug: s 25(2) of the Drug 

Misuse and Traffi cking Act 198571

The judge erred by failing to direct the jury that where a person intends to transfer a 

drug to its true owner, that person is not in possession for the purpose of “supply”. 

During the summing-up the judge said that he would return to the issue of the 

appellant’s contention that he was merely a temporary custodian of the package for 

another man, but the judge later declined to do so. 

Deemed supply less than 

commercial quantity of prohibited 

drug: ss 25(1) and 29 of the Drug 

Misuse and Traffi cking Act 198572

The judge failed to direct the jury that where a person has possession of a drug with 

the intention of transferring it to its true owner, that person is not in possession for 

the purpose of “supply”.

Knowingly take part in supply 

less than commercial quantity of 

prohibited drug: s 25(1) of the Drug 

Misuse and Traffi cking Act 198573

The judge failed to direct the jury that actual knowledge is an essential ingredient 

of the offence. The police had found 323 ecstasy tablets packaged in plastic bags 

in a cutlery drawer in the kitchen. The judge erred in directing the jury that the 

appellant’s guilt might be founded upon proof that he knew or was “aware that there 

was a real or signifi cant chance that his rental premises were being used for the 

storage of a prohibited drug”.74 Actual knowledge of the tablets was necessary to 

establish the offence.

Cultivate commercial quantity of 

prohibited plant: s 23(2)(a) of the 

Drug Misuse and Traffi cking Act 

198575

The judge erred in relation to the directions given for the “cultivate” ingredient. 

The judge did not explain to the jury that to be satisfi ed of the fi rst charge alleging 

cultivation of 376 cannabis plants, the jury had to accept that the appellants were 

cultivating at least two sites. It was necessary for the jury to understand that it 

was not suffi cient if the appellants were cultivating only one site, or cultivating 

undiscovered sites. 

Deception and related offences

Intentionally import prohibited tier 2 

goods (counterfeit credit cards): 

s 233BAB(5) of the Customs Act 

1901 (Cth)76

In the summing-up, the judge erroneously identifi ed the meaning of “counterfeit credit 

cards” under the Customs (Prohibited Imports) Regulations 1956 (Cth), reg 4T(1). The 

question which the judge identifi  ed was “whether in fact they (the cards) were 

imitations, counterfeit, not genuine credit cards”.77 This tended to focus the jury’s 

attention on whether the cards were “imitations, counterfeit, not genuine”, to which 

there could be only one answer, rather than on whether the cards had a suffi cient 

degree of resemblance or approximation to credit cards. The judge erred by 

declining to direct a verdict of not guilty.

Defraud the Commonwealth: s 29D 

(now repealed) of the Crimes Act 

1914 (Cth)78

The judge gave insuffi cient directions on the interpretation of “dishonest means” in 

s 29D. The question of whether the means used by the appellant (the non-remittance 

of group tax by the companies that she controlled) were dishonest was critical. The 

judge’s directions needed to make clear that the Crown must prove that the appellant 

intended to prejudice the economic interests of the Commonwealth and did so by the 

use of means that were dishonest.

Obtain a fi nancial advantage by 

deception: s 134.2(1) of the Criminal 

Code (Cth)79

The judge’s directions on dishonesty were confusing and did not accord with the 

defi nition of “dishonesty” in s 130.3.

71 R v Nicodin [2002] NSWCCA 447 at [9], following R v Carey (1990) 20 NSWLR 292.

72 R v Frazer (2002) 128 A Crim R 89 at [10], [12], following R v Carey (1990) 20 NSWLR 292.

73 R v Ruiz-Avila (2003) 142 A Crim R 459 at [15].

74 ibid.

75 R v Whalen; R v Willer (2003) 56 NSWLR 454 at [62].

76 Pulinggam v R (2006) 162 A Crim R 78 at [60]–[62].

77 ibid at [60].

78 R v Iannelli (2003) 56 NSWLR 247 at [123].

79 Sood v R (2006) 165 A Crim R 453; [2006] NSWCCA 114 at [86], [101]–[105].
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ASOC division and principal 
offence

Nature of misdirection 

False trading: s 998 of the 

Corporations Law (Cth) (now 

repealed)80

The judge did not direct the jury adequately on the interpretation of “benefi cial 

ownership” and “interest” in s 998.

Prohibited conduct by a person in 

possession of inside information: 

s 1002G(2) of the Corporations Law 

(Cth) (now repealed)81

The judge erred in directing the jury on the concept of “readily observable matter” 

under s 1002B(2)(a), by asserting that an overseas legal decision was readily observable 

according to its perceptibility “by those in Australia”.82 The judge’s addition of this 

phrase signifi cantly altered the statutory offence to the detriment of the appellant. 

Conduct cash transactions to avoid 

reporting: s 31(1) of the Financial 

Transaction Reports Act 1988 (Cth)83

The judge’s directions were inadequate on the interpretation of “cash transaction” 

or “non-reportable cash transaction” in s 31. The judge should have directed the 

jury that they must fi nd beyond reasonable doubt that the appellants’ intention (as 

shown by their actions) was that there be a number of separate transactions, and 

that there be allocated to each of these separate transactions a part of the total 

money transferred, being less than $10,000.

Attempt to obtain property by false 

pretences: ss 179 (now repealed) 

and 344A of the Crimes Act 190084

The judge erred in the directions given concerning the meaning of “intent to 

defraud”. The judge failed to link to any evidence in the appellant’s case of such an 

intention to defraud. The judge should have directed the jury that the evidence of 

a detective’s suspicions concerning what the appellant might have done with the 

safekeeping receipts was not relevant to proof of the ingredient of intent to defraud. 

The evidence should not have been elicited; the Crown case proceeded on a 

misconceived footing which was not corrected by the judge.

Homicide and related offences

Murder: s 19A of the Crimes Act 

190085

The judge erred in the directions given on the effect of intoxication on the state of 

mind relevant for murder. The directions should not have drawn a distinction by 

saying intoxication could be taken into account for murder in relation to intention to 

kill or to cause grievous bodily harm, but not in relation to reckless indifference.

Manslaughter: s 24 of the Crimes 

Act 190086

The judge erred by failing to properly explain the test for liability for manslaughter 

by unlawful and dangerous act.87 The judge directed the jury that the contemplated 

harm must be “something more than trivial harm although less than really serious 

bodily harm”,88 which was a different and lesser standard from the Wilson v The 

Queen89 test of an appreciable risk of serious injury.

Manslaughter: s 24 of the Crimes 

Act 190090

The judge err ed in the directions given for manslaughter by unlawful and dangerous 

act. In directing the jury about whether an unlawful and dangerous act was 

“dangerous”, the judge omitted the need for the reasonable person to be placed 

“in the accused’s position”.91 Further, the example given of a dangerous act was 

misleading and the judge failed to r elate these directions to the evidence.

80 R v Manasseh; R v Austin [2002] NSWCCA 27 at [61], [71].

81 R v Firns (2001) 51 NSWLR 548 at [79], [83]–[84].

82 ibid at [79], [83].

83 R v Narayanan; R v Singapore Exchange & Finance Pty Ltd [2002] NSWCCA 200 at [58].

84 R v Haidar-Wardak (2002) 132 A Crim R 1 at [44], [47].

85 R v Grant (2002) 55 NSWLR 80 at [97]–[98].

86 R v Rees [2001] NSWCCA 23 at [32]–[34]. 

87 Wilson v The Queen (1992) 174 CLR 313. The test in Wilson at 334 is that the jury should be directed to assess whether 

a reasonable person in the accused’s position would have realised that the accused’s actions exposed the victim to an 

appreciable risk of serious injury.

88 R v Rees [2001] NSWCCA 23 at [33].

89 (1992) 174 CLR 313. 

90 R v Cornelissen; R v Sutton [2004] NSWCCA 449 at [82], [87], [89].

91 Wilson v The Queen (1992) 174 CLR 313 at 334.
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ASOC division and principal 
offence

Nature of misdirection 

Sexual assault and related offences

Aggravated sexual assault in 

company (infl ict actual bodily harm): 

s 61JA of the Crimes Act 1900 92

The judge erred in the directions given for the ingredient of actual bodily harm. The 

element of actual bodily harm was left to the jury on a basis not run at trial. The 

judge in the summing-up referred to an earlier commission of actual bodily harm 

that did not satisfy the requirement of occurring “immediately before” the sexual 

assault.

Sexual intercourse with child under 

10 years: former s 66A of the 

Crimes Act 1900  93

The judge erred in the directions given in relation to the time-frame in which the 

alleged offence occurred. As the Crown alleged that the offences occurred within a 

specifi c period and the appellant raised an alibi in response, the time of the alle ged 

offences was raised to the status of an ingredient that had to be proved beyond 

reasonable doubt. The judge erred by giving a direction that was likely to have 

confused the jury about the dates on the indictment when the appellant had raised 

an alibi for that period.

Indecent assault: s 61L of the 

Crimes Act 1900 94

The judge drew an erroneous distinction between the charge of attempted sexual 

intercourse and the alternative charge of indecent assault, by stating that for the fi rst 

offence the Crown had to prove the appellant’s knowledge that the complainant was 

not consenting, whereas for the offence of indecent assault, the Crown merely had 

to prove a lack of consent.

Acts intended to cause injury

Maliciously discharge fi rearm with 

intent to infl ict grievous bodily harm: 

former s 33A(1) of the Crimes Act 

190095

The judge’s directions were erroneous in that they confl ated the two distinct 

elements of maliciously discharging the fi rearm and the intent to infl ict grievous 

bodily harm.

Malicious wounding: former s 35(1)(a) 

of the Crimes Act 1900 96

The judge failed to explain the concept of recklessness. As the Crown contended 

that the appellant was guilty of maliciously wounding the victim because he injured 

him either deliberately or recklessly, it was essential that the judge explain to the jury 

that to establish the appellant had acted recklessly, the Crown had to prove that he 

acted realising the possibility that some injury might result from his action.

Dangerous or negligent acts endangering persons

Dangerous driving occasioning 

death (drive manner dangerous): 

s 52A(1)(c) of the Crimes Act 190097

The judge failed to direct the jury properly on the test they should apply in 

determining whether the appellant was driving dangerously. When the test was 

eventually given, it was not explained suffi ciently well to eliminate the confusion 

caused by the judge’s previous defective directions, and no attempt was made 

to relate the direction to the facts of the case. The judge also failed to explain the 

distinction between dangerous driving and mere negligence. The jury might have 

reasoned impermissibly, from the devastating consequences, that the appellant’s 

driving must have been dangerous.

92 Topcu v R [2007] NSWCCA 274 at [64], [71]. The court quashed the conviction under s 61JA of the Crimes Act 1900 and 

substituted a conviction on the lesser charge of s 61J.

93 TJC v R [2006] NSWCCA 413 at [16], [19], [29]–[34]. 

94 R v Kuckailis [2001] NSWCCA 333 at [18].

95 R v Livingstone [2004] NSWCCA 122 at [38].

96 Pengilley v R [2006] NSWCCA 163 at [40], [45].

97 R v Saunders (2002) 133 A Crim R 104 at [30]–[33].
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ASOC division and principal 
offence

Nature of misdirection 

Abduction and related offences

Detain for advantage: s 90A (now 

repealed) of the Crimes Act 1900 98

The judge’s directions in relation to the ingredients “detain” and “intention to hold” 

were defi cient. The appellant’s case was that he asked the complainant to come 

with him. The complainant’s evidence was that she complied unwillingly. Had 

the issue been left to the jury, they may not have been satisfi ed of this beyond 

reasonable doubt, or that the appellant did not believe that the complainant came 

and remained with him willingly, perhaps out of respect rather than out of fear. The 

directions for intention to hold did not adequately instruct the jury that they had 

to be satisfi ed beyond reasonable doubt that the appellant’s intention was to hold 

the complainant irrespective of whether she was willing to be with him or not. This 

defi ciency was exacerbated by the judge framing the issue as whether the appellant 

intended to gain an advantage, and not in terms of whether the appellant intended 

to hold the complainant for advantage.

Unlawful entry with intent/burglary, break and enter

Aggravated break, enter and steal 

(armed with an offensive weapon): 

s 112(2) of the Crimes Act 1900 99

The judge omitted to direct the jury of the need to be satisfi ed beyond reasonable 

doubt that the appellant agreed or knew the co-offender would be armed.

Offences against justice procedures, government security and government operations

Perjury: s 327(1) of the Crimes Act 

1900100

The judge failed to give adequate directions on the level of knowledge required to 

convict the appellant, where knowledge was an aspect of the ingredient of falsely 

swearing a statement, knowing it to be false.

7.5.2  Unreliability warnings

Section 165(2) of the Evidence Act requires a judge to give a warning in relation to evidence “of a kind 

that may be unreliable”101 when “there is a jury and a party so requests” 102 a warning, unless the judge 

considers there are “good reasons for not doing so”.103 If a direction under s 165 is required, the judge 

is to warn the jury that the evidence may be unreliable; inform the jury of the reasons why it may be 

unreliable; and warn the jury of the need for caution in determining whether to accept it.

Section 165 has been amended during the study period. It currently provides:

“(1) This section applies to evidence of a kind that may be unreliable, including the following kinds 

of evidence:

(a) evidence in relation to which Part 3.2 (hearsay evidence) or 3.4 (admissions) applies,

(b) identifi cation evidence,

(c) evidence the reliability of which may be affected by age, ill health (whether physical or 

mental), injury or the like,

(d) evidence given in a criminal proceeding by a witness, being a witness who might 

reasonably be supposed to have been criminally concerned in the events giving rise to 

the proceeding,

98 R v DMC (2002) 137 A Crim R 246 at [41]–[43].

99 R v Marshall [2001] NSWCCA 283 at [35]. The court substituted a guilty verdict for the basic offence of break, enter and 

steal.

100 R v Liristis (2004) 146 A Crim R 547 at [135]–[136]. 

101 Evidence Act, s 165(1).

102 Evidence Act, s 165(2).

103 Evidence Act, s 165(3). There is a helpful discussion of the policy rationale behind s 165 in R v Stewart (2001) 52 NSWLR 301 

at [6]–[16].
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(e) evidence given in a criminal proceeding by a witness who is a prison informer,

(f) oral evidence of questioning by an investigating offi cial of a defendant that is questioning 

recorded in writing that has not been signed, or otherwise acknowledged in writing, by the 

defendant,

(g) in a proceeding against the estate of a deceased person—evidence adduced by or on 

behalf of a person seeking relief in the proceeding that is evidence about a matter about 

which the deceased person could have given evidence if he or she were alive.

(2) If there is a jury and a party so requests, the judge is to: 

(a) warn the jury that the evidence may be unreliable, and

(b) inform the jury of matters that may cause it to be unreliable, and

(c) warn the jury of the need for caution in determining whether to accept the evidence and 

the weight to be given to it.

(3) The judge need not comply with subsection (2) if there are good reasons for not doing so …”. 

[Emphasis added.]

Section 165(1) sets out a non-exhaustive list of the kinds of evidence which may be unreliable for the 

purposes of the section, while s 165(2) indicates the nature of the direction. The warning which may 

be required for identifi cation evidence under s 165(1)(b) should be read with s 116 which states that if 

identifi cation evidence has been admitted, once a request is made,104 the judge is to inform the jury that 

there is a special need for caution before accepting identifi cation evidence, and of the reasons for that 

need for caution, both generally and in the circumstances of the case.

There were 23 cases in which the trial judge failed to give the warning or inform the jury of the matters 

required under s 165. Although many of these cases involved the failure to comply with more than one 

subsection of s 165(2), as these were in essence aspects of the same error, they have not been treated 

as discrete misdirections, but rather as giving rise to a single misdirection.105 

These 23 unreliability misdirections cases fell into the following ASOC divisions:

• acts intended to cause injury (4 cases)

• sexual assault and related offences (4 cases)

• robbery, extortion and related offences (4 cases)

• illicit drug offences (4 cases)

• homicide and related offences (3 cases)

• abduction and related offences (2 cases)

• unlawful entry with intent/burglary, break and enter (1 case)

• public order offences (1 case).

Table 7.4 summarises the kind of unreliable evidence and the nature of the misdirection in each case 

(by ASOC division).

104 See discussion in Dhanhoa v The Queen (2003) 217 CLR 1 at [17]–[22], [52]–[54].

105 For example, where a judge fails to warn the jury that the evidence may be unreliable (s 165(2)(a)), fails to identify the 

matters that may cause the evidence to be unreliable (s 165(2)(b)) and fails to state the need for caution (s 165(2)(c)), three 

subsections are invoked, but this is counted as one misdirection rather than three. Note that ss 165(1)(f) and (g) were not 

a source of a misdirection in any of the cases in the study.
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Table 7.4: Misdirection cases — unreliability warnings

ASOC division and principal 
offence

Nature of misdirection

Acts intended to cause injury

Maliciously infl ict grievous 

bodily harm with intent to 

infl ict grievous bodily harm106

The judge cautioned the jury to scrutinise the evidence of a “prison informer” who 

claimed that an admission was made to him by a fellow inmate when they were in prison 

together (s 165(1)(e)). The judge’s warning was not suitable when the prison informer was 

giving evidence for the defence, rather than for the prosecution. 

Maliciously infl ict grievous 

bodily harm with intent to 

infl ict grievous bodily harm107

The judge did no t warn the jury that the need for caution included determining whether to 

accept the hearsay evidence of three witnesses and the weight to be given to it 

(s 165(2)(a),(c)). In a number of respects, the judge also did not comply with s 165(2)(b) by 

failing to cover all the relevant issues.

Sexual assault and related offences

Sexual intercourse with child 

under 10 years108

The judge did not give an unreliability warning with respect to the evidence of the 

complainant (aged 7 years at the time of the alleged offence), but did give such a warning 

with regard to the evidence of the appellant’s daughter (aged 8 years at the time of the trial). 

Both children should have been treated consistently. There was nothing in the evidence of 

either child which, by reason of her age, justifi ed a warning to the jury (s 165(1)(c)).

Aggravated sexual assault

(victim under 16 years)109

The judge did not use the word “unreliable” in his directions about the complainant’s 

evidence (s 165(2)(a)) and did not specifi cally identify the various factors that may 

have caused the evidence to be unreliable, including the lateness of the complaint, the 

fact that the complaint was not made spontaneously, and the differing versions of the 

complaint (s 165(2)(b)).  

Sexual intercourse with child 

between 10 and 16 years110 

In cautioning the jury on the hearsay evidence of a witness who had died, the judge complied 

with s 165(2)(a) and (c), but did not specify what may cause the evidence to be unreliable 

(s 165(2)(b)). While the judge noted that the defence could not test the evidence of the dead 

witness, the causes of unreliability included any imperfections in the witness’s honesty, 

perception of the event, and accuracy in recounting it, together with any imperfections in the 

honesty of the complainant’s mother, the perception of what the witness told her, and her 

accuracy in recounting the event. Nor did the judge refer to the fact that sometimes memory 

of what is heard is not as reliable as memory of what is seen (s 165(2)(b)). 

Sexual intercourse with child 

between 10 and 16 years111

At the end of the summing-up, despite the judge having given a full Longman warning, 

both parties asked the judge to warn the jury that the evidence of the complainant might 

be unreliable by reason of her young age (10 years) at the time of the allegations and the 

delay between the alleged events and the giving of her evidence (s 165(2)(c)). The judge’s 

subsequent comments had the effect of suggesting to the jury that they could simply 

decide the case on the reliability of the complainant’s particular accounts of abuse, 

rather than undertaking an objective assessment of whether the evidence supported the 

charges to the required standard. 

106 R v Ayoub [2004] NSWCCA 209 at [14]. At one stage, the judge told the jury that giving evidence of a confession by an 

inmate “could help the person who gave that evidence to an earlier parole or possibly a better time in gaol”, but later 

withdrew that observation.

107 G Brown v R; Barwick v R; N Brown v R [2006] NSWCCA 69 at [40]–[41].

108 RELC v R (2006) 167 A Crim R 484 at [83].

109 R v TJF (2001) 120 A Crim R 209 at [47], [54], [57], [66].

110 R v JJN [2002] NSWCCA 281 at [10]. 

111 R v JJN [2003] NSWCCA 402 at [72], [76]–[83].
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ASOC division and principal 
offence

Nature of misdirection

Robbery, extortion and related offences

Aggravated robbery armed 

with a dangerous weapon112

Evidence should have been led, and a warning given to the jury, about the benefi t that a 

co-offender would receive from giving evidence against the appellant (ss 165(1)(d) and 

165(2)(a), (b), (c)).

Aggravated robbery armed 

with a dangerous weapon113

The judge told the jury that the co-offender gained a benefi t by giving evidence for the 

prosecution: he was sentenced to a bond and did not go to prison. However, a condition of 

the bond was that the co-offender give evidence, and the judge did not specifi cally explain 

to the jury what would happen if the condition was not fulfi lled (ss 165(1)(d) and 165(2)(b)).

Robbery in company114 The judge, sitting alone, did not suffi ciently direct himself as to the weaknesses of the 

identifi cation evidence (ss 165(1)(b) and s 116), particularly considering that the victim 

who identifi ed the appellants was intoxicated and injured at the time.

Illicit drug offences

Import traffi cable quantity of 

prohibited drug115

The judge’s directions were inadequate in relation to the evidence of two witnesses 

who may have been criminally involved in the events (s 165(1)(d)). There were “aspects 

of the evidence of [the witnesses] that called for careful evaluation before rejecting the 

appellant’s version as being not reasonably possibly true”.116 The reliability of these 

witnesses was a critical issue, but this was not “brought home” to the jury.

Cultivate commercial quantity 

of prohibited plant117

The judge should have given an identifi cation warning in relation to the identifi cation of 

inanimate objects, in this case, a motor vehicle (s 165(1)(b)). The evidence of police offi cers 

that they saw the vehicle of one of the appellants (Whalen) near site 1 was a signifi cant 

part of the Crown case. The jury should have been directed that even if the police evidence 

was accepted as substantially accurate, it went no further than showing that the observed 

vehicle(s) could possibly be Whalen’s vehicle; and that there was evidence from the 

defence which could suggest that the observed vehicle(s) was (were) not Whalen’s vehicle.

Knowingly take part in supply 

less than commercial quantity 

of prohibited drug118

The judge, in giving the required warnings about voice identifi cation evidence, failed to 

specifi cally instruct the jury that the detective who purportedly identifi ed the appellant’s 

voice was informed in advance by the NSW Crime Commission that he would hear the 

appellant’s voice on the tape (ss 165(2)(b) and 116(1)(b)). 

Homicide and related offences

Murder119 The judge erred by giving a warning that the evidence of two inmates might be unreliable 

in the context of an alleged prison murder. This warning was not appropriate when the 

“prisoner informer” was called in the defence case and gave favourable evidence for the 

appellant (s 165(1)(e)).

Manslaughter120 The judge erroneously described the appellant (Cornelissen) as an “accomplice” in 

a direction which warned the jury about the potential unreliability of the evidence of 

statements made by the appellant that the co-offender (Sutton) had kicked the deceased 

“in the guts”. “Accomplice” was not a term used in the Evidence Act to describe persons 

criminally concerned in events (s 165(1)(d)). It conveyed to the jury that the judge 

considered that the appellant was guilty. There was also a danger that the direction might 

have infl uenced the jury’s assessment of the appellant’s credibility. A further direction was 

required to remedy the inference.

112 R v Sullivan [2003] NSWCCA 100 at [97].

113 R v Attalah [2004] NSWCCA 318 at [20]–[21].

114 R v B Blanchette; R v C Blanchette [2001] NSWCCA 446 at [8]–[9], regarding ground 4, which the Crown conceded.

115 R v Saengsai-Or (2004) 61 NSWLR 135; [2004] NSWCCA 108 at [116].

116 ibid at [115].

117 R v Whalen; R v Willer (2003) 56 NSWLR 454 at [45], [48].

118 R v Camilleri (2001) 127 A Crim R 290 at [58].

119 R v Robinson [2003] NSWCCA 188 at [85], [183].

120 R v Cornelissen [2004] NSWCCA 449 at [116]–[117]. Although there is no reference in the judgment to unreliability 

warnings in relation to persons criminally concerned in events (s 165(1)(d)), given the substance of the judge’s direction, 

it was classifi ed as an unreliability misdirection.
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ASOC division and principal 
offence

Nature of misdirection

Cause grievous bodily harm 

with intent to murder121

The judge cautioned the jury about the potential unreliability of a co-offender (Gilbert) 

giving evidence against the appellant on the basis that Gilbert was criminally concerned 

in events (s 165(1)(d)). Gilbert had already been convicted by a jury and sentenced. The 

judge in effect told the jury that the earlier jury had found that the appellant (not Gilbert) 

had infl icted the grievous bodily harm and that this was the basis of the (joint enterprise) 

verdict against Gilbert. The judge should have directed the jury that the fact that Gilbert 

was convicted said nothing as to whether he, or the appellant, was the one who caused 

the victim’s injuries, and that the jury must not use that fact as evidence one way or the 

other in deciding whether or not the appellant caused the injuries. The prejudicial effect 

was enormous and was not cured by the summing-up.

Abduction and related offences

Detain for advantage122 The judge warned the jury about the unreliability of the Crown’s principal witness who 

was the alleged victim, and who was also criminally involved in the events and a drug 

user. However, the directions concerning the witness’s mental state only dealt with the 

time of the offence and not his mental state at the time of the trial. Nor did the judge 

address the loss that the witness would suffer if he did not fulfi l his undertaking to give 

evidence (ss 165(1)(c), (d), 165(2)(c)).

Unlawful entry with intent/burglary, break and enter

Aggravated break, enter and 

steal (knowing person present 

in dwelling house)123

The judge did not give appropriate warnings about the identifi cation evidence given by 

two witnesses (ss 165(1)(b) and 116).

Public order offences

Affray124 The Crown called a witness to fulfi l its obligation to call all relevant evidence. He 

testifi ed that the appellant was not armed with a tomahawk. The judge misdirected the 

jury by giving an accomplice warning that the witness’s evidence “may be unreliable” 

because he “was involved in the offence himself” and accomplices “tend to minimise 

their involvement” in crimes. Counsel objected and asked that the judge withdraw 

the direction. His Honour did so, but this was “insuffi cient” “to cure the harm” to 

the appellant’s case. The witness was not an accomplice. When the judge withdrew 

the direction he should have said that the witness’s evidence tended to support the 

appellant’s account and, further, that the witness should be regarded as an ordinary 

witness and his evidence treated on its merits (s 165(2)(d)).

It is apparent from Table 7.4 that problems with unreliability warnings most commonly involved judges 

failing to caution juries in relation to: 

• hearsay evidence

• identifi cation evidence

• evidence given by young child complainants

• evidence from a co-offender who stood to benefi t from giving evidence against the appellant

• evidence given by prison informers.

121 R v Nale [2002] NSWCCA 31 at [26]–[27], [37]. Although there is no reference in the judgment to unreliability warnings in 

relation to persons criminally concerned in events (s 165(1)(d)), this was the substance of what the judge said in relation 

to the co-offender, Gilbert. The error was classifi ed as an unreliability misdirection.

122 R v Yammine; R v Chami (2002) 132 A Crim R 44 at [16], [23], [25].

123 R v Demiroz [2003] NSWCCA 146 at [63].

124 R v Baker [2001] NSWCCA 151 at [26], [31], [34]. Although there is no reference in the judgment to unreliability warnings 

in relation to persons criminally concerned in events (s 165(1)(d)), given the substance of what the judge said, the error 

was classifi ed as an unreliability misdirection.
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7.5.3  Silence of a          ccused or witness

There were 20 cases in which there was a misdirection relating to silence. These 20 silence cases 

involved the silence of the accused either at trial (13 cases) or pre-trial (3 cases), or the silence of (or 

failure to call) a witness at trial (4 cases).

These cases fell into the following ASOC divisions:

• illicit drug offences (6 cases)125

• sexual assault and related offences (5 cases)126

• homicide and related offences (3 cases)127

• acts intended to cause injury (2 cases)128

• robbery, extortion and related offences (1 case)129

• unlawful entry with intent/burglary, break and enter (1 case)130

• property damage and environmental pollution (1 case)131

• public order offences (1 case).132

Silence of accused at trial
The High Court in Azzopardi v The Queen133 considered the scope of comments (as opposed to 

directions) permitted by a trial judge under s 20(2) of the Evidence Act,134 and the directions to be given 

to the jury where an accused elects not to offer an explanation in response to the Crown’s case.135 

In Azzopardi, Gaudron, Gummow, Kirby and Hayne JJ stated: 

 “… if an accused does not give evidence at trial it will almost always be desirable for the judge to 

warn the jury that the accused’s silence in court is not evidence against the accused, does not 

constitute an admission by the accused, may not be used to fi ll gaps in the evidence tendered by 

the prosecution, and may not be used as a make-weight in assessing whether the prosecution has 

proved its case beyond reasonable doubt”.136 

There was “a practice in this State prior to the High Court’s decisions [in RPS v The Queen137 and 

Azzopardi]”138 to instruct the jury that if the accused did not give evidence at trial, when judging the 

125 R v Zreika [2001] NSWCCA 57; R v Law (2001) 122 A Crim R 542; R v Chung [2001] NSWCCA 484; R v Karimi [2002] 

NSWCCA 72; R v Stavrinos (2003) 140 A Crim R 594; R v Macris (2004) 147 A Crim R 99.

126 R v Bozkus [2001] NSWCCA 68; R v Arbolino [2001] NSWCCA 207; Dyers v The Queen (2002) 210 CLR 285; R v M Skaf 

(2004) 60 NSWLR 86; [2004] NSWCCA 37; G v R [2006] NSWCCA 358.

127 Azzopardi v The Queen (2001) 205 CLR 50; R v Yeo [2001] NSWCCA 270; R v Tang [2003] NSWCCA 357.

128 R v Dover [2001] NSWCCA 412; R v Slattery [2002] NSWCCA 367.

129 Johnston v R [2007] NSWCCA 133.

130 R v Anderson [2002] NSWCCA 141.

131 Sever v R (2007) 179 A Crim R 110.

132 R v Baker [2001] NSWCCA 151.

133 (2001) 205 CLR 50.

134 Section 20(2) provides: “The judge or any party (other than the prosecutor) may comment on a failure of the defendant to 

give evidence. However, unless the comment is made by another defendant in the proceeding, the comment must not 

suggest that the defendant failed to give evidence because the defendant was, or believed that he or she was, guilty of 

the offence concerned”.

135 See generally Criminal Trial Courts Bench Book, above n 11, at [2-1000], “Election of accused not to offer explanation”.

136 (2001) 205 CLR 50 at [51].

137 (2000) 199 CLR 620.

138 R v Chung [2001] NSWCCA 484 per Spigelman CJ at [7].
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value or the weight of the evidence presented by the Crown against the accused, the jury should take 

into account the accused’s election not to deny or contradict matters about which he or she could have 

given direct evidence from his or her own personal knowledge.139 In Azzopardi, it was held that a judicial 

instruction of that kind could only be given in the form of a comment (not a direction) and only in “rare 

and exceptional” circumstances where: 

 “… the evidence is capable of explanation by disclosure of additional facts known only to the 

accused. A comment will never be warranted merely because the accused has failed to contradict 

some aspect of the prosecution case”.140 

There were 13 cases in which there was a misdirection relating to the silence of an accused at trial. 

In 6 of these 13 cases, although the trial was conducted before the High Court decision in Azzopardi, 

on appeal, the trial directions were considered in light of the principles established by the High Court, 

and a misdirection was found.141 In one case, the trial was conducted before the High Court decision in 

RPS.142 Chief Justice Spigelman described the directions as “entirely exemplary on the state of the law 

prior to RPS”.143 As Newman AJ said in R v Law: “[t]he legal fi ction that the law has always been as last 

determined by the court of ultimate authority applies”.144 Accordingly, the errors found in each of these 

7 cases were simply unavoidable. Similarly, the error which was found in Azzopardi is also regarded as 

unavoidable.145 In a further case where the trial was conducted before the decision in Azzopardi, the 

court held that the trial judge should have given the jury a direction in terms suggested by Gleeson CJ 

in R v OGD.146

In the remaining 4 cases, the judge either failed to mention the Azzopardi direction or gave a defi cient 

direction. The nature of the misdirection in each of these 4 cases is considered below:

• The “direction was defi cient in that it made no reference to that part of the Azzopardi direction that 

the accused’s silence may not be used to fi ll gaps in the evidence tendered by the prosecution 

and may not be used as a make-weight in assessing whether the prosecution has proved its case 

beyond reasonable doubt”.147 

• It was necessary that an Azzopardi direction be given because it was a case involving alleged 

sexual assault where the dispute involved the acceptance of the complainant’s evidence over the 

denials of the appellant.148 The court held  that this “was a case in which a full Azzopardi direction 

was warranted”.149

139 ibid.

140 (2001) 205 CLR 50 at [68].

141 R v Arbolino [2001] NSWCCA 207 at [12]; R v Yeo [2001] NSWCCA 270 at [51]; R v Law (2001) 122 A Crim R 542 at [23]; 

R v Dover [2001] NSWCCA 412 at [6], [9]; R v Chung [2001] NSWCCA 484 at [4], [6]–[7]; R v Karimi [2002] NSWCCA 72 

at [6]–[7].

142 R v Bozkus [2001] NSWCCA 68 at [6], [17].

143 ibid at [10].

144 R v Law (2001) 122 A Crim R 542 at [23].

145 The trial judge’s directions contravened s 20(2) of the Evidence Act and exceeded the narrow parameters set out in 

Azzopardi v The Queen (2001) 205 CLR 50 at [64].

146 R v Baker [2001] NSWCCA 151 at [12]. The court held the trial judge should have given the jury a direction in terms 

suggested by Gleeson CJ in R v OGD (1997) 45 NSWLR 744 at 755, that it cannot infer guilt simply from the accused’s 

failure to testify; and it should warn the jury that there may be reasons unknown to it, why an accused person, even if 

otherwise in a position to contradict or explain evidence, remains silent.

147 R v Macris (2004) 147 A Crim R 99 at [30].

148 G v R [2006] NSWCCA 358 at [50], [59].

149 ibid at [50].
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• The judge “raised for the jury’s consideration whether the appellant’s failure to give evidence 

meant that he was not able to rebut the Crown’s submission. Given this, although [the court] would 

otherwise be of the view that an Azzopardi direction should have been given the need for it became 

undoubted. The failure to give the direction had the consequence that the appellant lost the chance 

of an acquittal”.150 

• The judge made no mention of the fact that the appellant did not give evidence and hence gave 

no warning or caution to the jury about the absence of evidence from the appellant.151 The court 

answered the question of whether, given the judge’s omission, the appellant lost a fair chance of 

acquittal “in the affi rmative”.152 

Pre-trial silence of accused
There were 3 cases in which there was a misdirection relating to the silence of the accused before the 

trial — in declining to communicate information to the police at the arrest or during questioning. These 

cases offended the common law principle of pre-trial silence in the face of police questioning explained 

in Petty v The Queen.153 There the High Court observed that it should not: 

 “… be suggested that previous silence about a defence raised at the trial provides a basis for 

inferring that the defence is a new invention or is rendered suspect or unacceptable”.154

The nature o         f the misdirection in each of these cases is considered below: 

• The appellant refused to alert police to a possible alternative suspect on his arrest, and the trial 

judge failed to instruct the jury in the summing-up that no adverse inference should be drawn in 

accordance with Petty.155

• The Crown Prosecutor in addressing the jury about the appellant’s right to silence invited the 

jurors to ask themselves why he had remained silent during the police search and interview. The 

trial judge lent authority to the Crown’s submission by uncritically repeating it, whereas the judge 

should have told the jury that to reason in the manner invited would negate the appellant’s right to 

silence and was impermissible.156

• The appellant refused to answer some of the questions in the record of interview, and the trial judge 

failed to warn the jury not to draw an adverse inference.157 

Silence of another witness
There were 4 cases in which there was a misdirection relating to the silence of a witness other than the 

accused.158 In these cases, the judge erroneously gave a Jones v Dunkel159 direction that witnesses not 

called by the accused could not assist his or her case. At least since the High Court decision in Dyers v 

The Queen,160 this direction is not permissible in a criminal trial. The impermissibility has since been 

150 Johnston v R [2007] NSWCCA 133 at [17].

151 Sever v R (2007) 179 A Crim R 110 at [4].

152 ibid at [11].

153 (1991) 173 CLR 95.

154 ibid at 99.

155 R v Anderson [2002] NSWCCA 141 at [30]–[31].

156 R v Stavrinos (2003) 140 A Crim R 594 at [17]–[18]. 

157 R v M Skaf (2004) 60 NSWLR 86; [2004] NSWCCA 37 at [134]–[147]. 

158 R v Zreika [2001] NSWCCA 57 at [22]–[24]; R v Slattery [2002] NSWCCA 367 at [110]–[112]; R v Tang [2003] NSWCCA 357 

at [57], [61]; Dyers v The Queen (2002) 210 CLR 285 at [20], [52], [121]. In Dyers, the HCA allowed an appeal against 

conviction, following the dismissal of the appeal by the CCA in R v Dyers [2000] NSWCCA 335. 

159 (1959) 101 CLR 298.

160 (2002) 210 CLR 285.
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extended to witnesses not called by the Crown in a criminal trial.161 It should be noted that the Dyers 

case is one of the successful appeals included under this category.162 In one of the 4 cases, the judge 

erred by giving what was described as an “unqualifi ed” Jones v Dunkel direction.163 

7.5.4  Complicity

This category of misdirection includes joint criminal enterprise and accessorial liability. Although 

complicity misdirections could be analysed under the misdirection category, elements of the offence, 

these misdirections are considered below as a discrete category in view of the complexity of the legal 

principles which apply. This area of the law is universally acknowledged as one of the most diffi cult to 

explain to a jury.164 Two key doctrines of relevance are joint criminal enterprise and extended common 

purpose.165 In a consultation paper, the NSWLRC stated: 

 “There is arguably a need to derive principles which can be clearly and simply explained to juries by 

trial judges in the place of the present ‘potentially confusing’ state of secondary liability under the 

common law.”166

There were 14 cases in which there was a misdirection relating to complicity. Of these 14 cases, the 

ASOC division, homicide and related offences, was disproportionately represented (11 cases, which all 

involved murder), while the 3 remaining cases fell into ASOC divisions, robbery, extortion and related 

offences (2 cases), and acts intended to cause injury (1 case). 

As to the nature of the misdirection, 10 of these 14 cases involved a misdirection on joint criminal 

enterprise, while 4 cases focused more specifi cally on accessorial liability. 

Table 7.5 summarises the nature of the misdirection in each case (by ASOC division).

161 Mahmood v State of WA (2008) 232 CLR 397 at [27], applied in Louizos v R (2009) 194 A Crim R 223 at [54]–[56].

162 The case is included because the appellate correction by the HCA occurred in the study period, although the CCA case 

was in 2000 and the trial was in 1999.

163 R v Zreika [2001] NSWCCA 57 at [24].

164 Particularly the law in relation to joint criminal enterprise and extended common purpose as described in McAuliffe v The Queen 

(1995) 183 CLR 108 and Gillard v The Queen (2003) 219 CLR 1, accepted by the Full Court in Clayton v The Queen (2006) 

81 ALJR 439 at [3]. See also A Dyer and H Donnelly, “Sentencing in complicity cases — Part 1: Joint criminal enterprise”, 

Sentencing Trends & Issues, No 38, Judicial Commission of NSW, 2009; VLRC, Jury Directions, Final Report 17, July 

2009, p 172, App F (which sets out the kind of oral and written instruction given to a jury). 

165 A joint criminal enterprise (also known as “common purpose”) exists when two or more persons reach an understanding 

or arrangement amounting to an agreement (which may be inferred) between them that they will commit a crime, and 

one or other of them does, or they do between them, in accordance with their understanding or arrangement, all of the 

things that are necessary to constitute the crime: McAuliffe v The Queen (1995) 183 CLR 108 at 114. Extended common 

purpose applies when, in carrying out a joint criminal enterprise, one of the participants in the enterprise commits 

another crime, and the secondary offender foresees the additional crime as a possible consequence of the joint criminal 

enterprise: McAuliffe at 114–115. 

166 NSWLRC, Complicity, Consultation Paper 2, January 2008 at [5.38]. The phrase “potentially confusing” is from Gillard v 

The Queen (2003) 219 CLR 1 per Kirby J at [50]. Other references cited by the NSWLRC in n 175 to this quote are: S Gray, 

“‘I didn’t know, I wasn’t there’: common purpose and the liability of accessories to crime” (1999) 23 Crim LJ 201 at 210 and 

G Eames, “Tackling the complexity of criminal trial directions: what role for appellate courts?” (2007) 29 Aust Bar Rev 161. 

The NSWLRC released its report in December 2010: NSWLRC, Complicity, Report 129, December 2010. 
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Table 7.5: Misdirection cases — complicity

ASOC division and principal 
offence

Nature of misdirection 

Homicide and related offences

Murder167 The judge misdirected the jury on the liability of the appellant as principal in the second 

degree, aiding and abetting the shooter(s). The judge failed to address all the matters 

required to establish the appellant’s liability, given that he asserted he was accidentally at 

the scene and played no part in the shooting.

Murder168 The judge gave general directions about joint criminal enterprise in the summing-up that 

were inadequate. It was necessary that the jury be assisted as to how the notion of a joint 

criminal enterprise could apply on the evidence led before it. Specifi c directions were 

needed on what was meant to be the joint criminal enterprise in the present case, and 

how it was material to fi nding guilt or innocence (to fi nding one of the appellants guilty 

but not the other, or fi nding them both guilty).

Murder169 The co-offenders’ cases were presented by the Crown on the basis of joint criminal 

enterprise. The judge’s written directions could be understood as erroneously imposing 

accessorial liability for murder on someone who simply aided and encouraged the person 

who did the act without the particular accused having any knowledge or appreciation of 

the requisite intention of the actor.

Murder170 The judge misdirected the jury on the foresight necessary for the appellant to be liable 

for murder on the basis of joint criminal enterprise. The direction did not suffi ciently 

convey to the jury “the essential point that it was not enough that each of them decided 

that he would escape as distinct from an agreement that each would assist the others to 

escape”.171

Murder172 The judge’s directions failed to correctly identify the elements necessary for joint 

enterprise murder. The direction did not state that the appellant must have contemplated 

that it was possible that the shooter would have deliberately pulled the trigger of the gun 

intending to cause death or grievous bodily harm.

Murder173 There was an incorrect formulation in the written directions on joint criminal enterprise. 

A fuller description was required of the possibility which the appellant contemplated, that 

is, that the principal or a co-offender might fi re the gun at someone with the intention to 

kill someone or infl ict grievous bodily harm on someone.

Robbery, extortion and related offences

Aggravated robbery armed 

with a dangerous weapon174

The jury returned a guilty verdict before the judge had answered its request to repeat the 

directions on joint criminal enterprise. The judge’s directions, even if initially suffi cient, 

were no longer suffi cient in the light of the questions asked by the jury. The judge should 

have expanded them in response to the question asked by the jury.

167 R v Phan (2001) 53 NSWLR 480 at [85].

168 R v Harrison; R v Georgiou [2001] NSWCCA 464 at [17], [19].

169 R v SC Smit; R v SA Smit; R v Tarrant [2004] NSWCCA 409 at [17], [25].

170 Taufahema v R (2006) 162 A Crim R 152 at [30]. The holding of the court that the trial judge misdirected the jury in relation 

to joint criminal enterprise was not disturbed on appeal to the HCA in The Queen v Taufahema (2007) 228 CLR 232. The 

HCA, however, allowed the Crown’s appeal against the CCA’s order to acquit under s 8(1) of the Criminal Appeal Act, and 

ordered a new trial.

171 Taufahema v R (2006) 162 A Crim R 152 at [30].

172 Taufahema v R [2007] NSWCCA 33 at [27]–[30].

173 K Nguyen v R; ATCN v R; Huynh v R (2007) 180 A Crim R 267; [2007] NSWCCA 363 at [107].

174 R v Hickey (2002) 137 A Crim R 62 at [51], [53]. The court, in allowing the appeal, substituted a verdict of guilty to robbery 

under s 94 of the Crimes Act 1900.
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ASOC division and principal 
offence

Nature of misdirection 

Aggravated robbery (corporal 

violence)175

The judge erred by inviting the jury to consider only whether there was an agreement 

between the appellant and the assailant to rob the victim and did not explain extended joint 

criminal enterprise (that is, a subjective contemplation by the appellant of the commission 

of violence as required by the High Court decision in McAuliffe v The Queen).176 For the 

appellant to be convicted as an accessory, the Crown had to establish either that there 

was an agreement implicit or explicit between the actual assailant and the appellant to 

commit violence, or that the appellant had adverted to the possibility of violence and 

nevertheless decided to continue in the enterprise.

Acts intended to cause injury

Infl ict grievous bodily harm on 

police offi cer in execution of 

duty177

The judge gave an unnecessary extended joint criminal enterprise direction on one 

offence, relating to an earlier affray. It was not reasonably open to the jury to conclude 

that the infl iction of the blow was within the contemplation of the appellant as a possible 

incident of the earlier affray. The judge should have instructed the jury that it was open to 

the jury to fi nd a second joint criminal enterprise (on the station platform), commencing 

when the police offi cer sought to apprehend the appellant.

7.5.5  Evidence of lies and fl ight

Giving directions relating to the post-offence conduct of an accused which may indicate consciousness 

of guilt, such as lying or fl eeing from the crime scene, has traditionally been an area of diffi culty for trial 

judges.178 The Criminal Trial Courts Bench Book states:

 “Lies told by an accused person can be used for at least two purposes — fi rstly, as a matter 

relevant to the accused’s credit as a witness; and secondly, as evidence of a consciousness of guilt 

on the part of an accused: Edwards v The Queen [(1993) 178 CLR 193] at 210–211. 

 The topic of lies must be approached by the judge with considerable care: R v Ray (2003) 57 

NSWLR 616 at [98] and cases cited therein; Healey v R [2008] NSWCCA 229 at [43].”179 

Evidence of fl ight of an accused may be admitted where the jury may legitimately infer that the fl ight 

was occasioned by a consciousness of guilt of the offence with which he or she is charged.180

There were 11 cases in which there was a misdirection relating to the use which could be made of evidence 

of fl ight or lies told by the appellant. These cases fell into the following ASOC divisions: sexual assault 

and related offences (4 cases); illicit drug offences (3 cases); homicide and related offences (2 cases); 

acts intended to cause injury (1 case); and offences against justice procedures, government security and 

government operations (1 case). 

Table 7.6 summarises the nature of the misdirection in each case (by ASOC division).

175 R v Hart (2002) 131 A Crim R 609 at [14].

176 (1995) 183 CLR 108.

177 R v Youkhana [2004] NSWCCA 87 at [30], [32].

178 In Zoneff v The Queen (2000) 200 CLR 234 at [29], Kirby J commented that: “the case books, in this country and overseas 

are full of suggestions that trials have miscarried for erroneous or inadequate jury directions about lies” [citations omitted].

179 Criminal Trial Courts Bench Book, above n 11, at [2-952], “Consciousness of guilt, lies and fl ight”.

180 R v Cook [2004] NSWCCA 52 at [25], [50]; R v Adam (1999) 106 A Crim R 510; [1999] NSWCCA 189 at [62].
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Table 7.6: Misdirection cases — evidence of lies and fl ight

ASOC division and principal 
offence

Nature of misdirection

Sexual assault and related offences

Rape181 It was unclear whether the Crown contended that the evidence of lies was relied upon as 

showing a consciousness of guilt or was a matter going to credibility. The judge should 

have ascertained this from the Crown and then directed the jury accordingly. Otherwise, 

a direction should at least have been given so as to ensure that the jury did not embark 

upon an impermissible line of reasoning. A concession was made by the Crown that the 

jury were not given any proper assistance as to what they were to do if they came to 

disbelieve the appellant. 

Threaten to infl ict actual bodily 

har m with intent to have sexual 

intercourse182

The judge gave no direction on the way in which the jury were entitled to use the evidence 

of fl ight, merely referring twice to the evidence. The judge did not draw to the jury’s 

attention the possibility of the appellant’s fl ight being attributable to some other cause, 

such as fear of being unjustly accused, or consciousness of guilt of some other offence.

Aggravated sexual assault 

(in company)183

The judge erred in directing the jury not to use evidence of telephone intercept evidence 

to infer consciousness of guilt. The appellant was doing no more than giving his friend in 

trouble “a sympathetic ear”. The appellant had not adopted anything said by his friend. 

This should have been put with emphasis and the jury should have been warned against 

using the information against him as indicating a consciousness of guilt. 

Accessory before the fact to 

aggravated sexual assault (in 

company)184 

The judge gave a “signifi cant misdirection”185 to the jury on the use they could make of a 

lie told by the appellant and on his post-offence conduct as evidence of a consciousness 

of guilt. There were substantial defi ciencies in the assistance given to the jury in the 

tightly-balanced, mainly circumstantial case. Even though the Crown did not invoke the 

lie as evidence of guilt, the judge opened up that possibility in his directions. Having 

done so, he should in the particular circumstance have proceeded to give the customary 

warnings on that topic.

Illicit drug offences

Import traffi cable quantity of 

prohibited drug186

The judge erred by failing to give a direction on lies told by the appellant. The Crown 

relied on the lies told by the appellant as bearing upon the credibility of the account 

she gave in her second interview, not as evidence of consciousness of guilt. In these 

circumstances, it would have been appropriate to give a direction along the lines 

suggested in Zoneff v The Queen,187 explaining to the jury how the Crown relied upon 

the lies, leaving it to them to determine their signifi cance in relation to the central issue 

in the case, and cautioning them against reasoning that the appellant was guilty simply 

because she had lied. 

Cultivate commercial quantity 

of prohibited plant188

There were six sites allegedly used to cultivate the drug crop the subject of the charge. 

The appellants fl ed the scene when police presence was announced at one of the sites 

(site 1). The Crown relied on the fl ight from site 1 as evidence of consciousness of guilt. 

The direction given by the judge was defi cient because it did not point out that there was 

no sound basis for inferring from the appellant’s fl ight from site 1 guilt in relation to any 

more than that particular site. 

181 R v GJH (2001) 122 A Crim R 361 at [62], [65]–[66].

182 R v Cook [2004] NSWCCA 52 at [51].

183 R v Ghanem [2004] NSWCCA 36 at [184]–[188].

184 R v M Skaf (2004) 60 NSWLR 86; [2004] NSWCCA 37 at [161]–[162], [171].

185 ibid at [160].

186 R v Do [2004] NSWCCA 137 at [13]–[14].

187 (2000) 200 CLR 234 at [23].

188 R v Whalen; R v Willer (2003) 56 NSWLR 454 at [66].
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ASOC division and principal 
offence

Nature of misdirection

Homicide and related offences

Murder189 The judge erred by conveying an invitation to the jury to use evidence of a fi nding that 

the appellant had sought the help of another person to set up a false alibi as evidence 

of a consciousness of guilt. Although this expression was not used by the judge, the 

words used by both the judge and the Crown inevitably conveyed this invitation. Before 

the jury could use the evidence to inculpate the appellant, a full Edwards v The Queen 

consciousness of guilt direction was required.

Manslaughter190 The judge erred in giving a consciousness of guilt direction. It was neither necessary nor 

appropriate for the judge to give a direction as outlined in Edwards v The Queen, unless 

there was a real danger that the jury may have reasoned that the lie was evidence of guilt: 

Dhanhoa v The Queen.191 Such a direction needs to be given in such a way that it does not 

bolster the Crown case. 

Acts intended to cause injury

Maliciously infl ict grievous 

bodily harm192

The judge failed to give the jury a direction on the impermissible use of a lie as evidence 

of a consciousness of guilt: Zoneff v The Queen. This caused the trial to miscarry. The 

need for the direction was of fundamental importance. 

Offences against justice procedures, government security and government operations

Accessory after the fact to 

murder193 

The Crown alleged that the recordings of conversations between the appellant and his 

co-accused revealed conniving or coaching by him to mislead the police and the jury. 

The Crown did not make clear what use it was making of the evidence. If it was relied 

on as evidence relevant to the appellant’s credibility or as evidence which showed a 

consciousness of guilt, then the jury should have been given appropriate directions. No 

direction was given to the jury on either of these bases. Since the Crown had identifi ed 

the “coaching” and “pretence” as a plank in its case against the appellant, the jury was 

required to be properly instructed in terms of Edwards v The Queen. If the evidence was 

not used to show consciousness of guilt, a Zoneff v The Queen direction was required 

limiting the evidence to the appellant’s credit and warning the jury not to follow a process 

of reasoning that just because a person is shown to have told a lie about something, that 

is evidence of guilt.

189 R v Tarrant [2004] NSWCCA 409 at [81]–[82].

190 R v Ray (2003) 57 NSWLR 616 at [98]–[100]. Although the appellant only relied on one ground of appeal (misdirection on 

lies) and the court allowed the appeal on that basis, the court found other misdirections which “may not of themselves 

have required a new trial [but] tended to compound the problems caused by [the lies] misdirections”: at [103]. The judge:

(a) made an inappropriate observation to the jury regarding the intoxication of the appellant: at [105]–[106]

(b) gave a direction contrary to Robinson v The Queen (1991) 180 CLR 531 which “was capable of inviting the jury to 

consider whether the appellant’s account to police had been affected by the circumstance that he had ‘an axe to 

grind’ that is, an interest to serve in lying to them”: at [104]

(c) when dealing with the truthfulness and reliability of the ERISP, erroneously drew attention to the appellant’s 

observation that he “wanted a solicitor”: at [109]

(d) made an inappropriate observation that in his time on the Bench, he had not experienced white lies, but only lies told 

for a serious criminal purpose: at [110].

191 (2003) 217 CLR 1 at [34].

192 R v Campbell [2005] NSWCCA 132 at [50].

193 R v Galea [2001] NSWCCA 270 at [86], [90].
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7.5.6  Onus and standard of proof

There were 10 cases in which there was a misdirection relating to the onus and standard of proof, 

4 of which involved directions in relation to a reasonable hypothesis consistent or inconsistent with guilt. 

Four of these cases fell into ASOC division, illicit drug offences. The remaining cases were spread across 

the following ASOC divisions: robbery, extortion and related offences (2 cases); homicide and related 

offences (1 case); sexual assault and related offences (1 case); deception and related offences (1 case); 

and offences against justice procedures, government security and government operations (1 case). 

Table 7.7 summarises the nature of the misdirection in each case (by ASOC division).

Table 7.7: Misdirection cases — onus and standard of proof

ASOC division and principal 
offence

Nature of misdirection

Illicit drug offences

Possess commercial quantity 

of imported prohibited drug194 

The judge erred in summing-up to the jury on the onus and standard of proof by saying 

the jury might have a reasonable doubt if “there is a reasonable chance on the balance of 

probabilities that what the accused said in his record of interview”195 [emphasis in original]

was true. This would mean that the jury might understand that they could fi nd the appellant 

guilty on the basis that they were not satisfi ed on the balance of probabilities that his 

version of events was true. A reasonable doubt can be left even where the accused gives no 

explanation for his conduct. 

Knowingly concerned in 

import commercial quantity of 

prohibited drug196 

The judge erred in directing the jury that a reasonable explanation consistent with 

innocence was required to be advanced by the appellant before it could be considered 

by them.

Deemed supply commercial 

quantity of prohibited drug197

The judge directed the jury that the Crown had to prove possession by the placing of 

the drugs in the positions found before the police searched the relevant property (while 

the appellant was overseas). The requirements of proof of the Crown case needed to go 

further than that. An indispensable link in the chain of reasoning in this circumstantial 

case was that the cannabis was harvested before the appellant left on his overseas trip. 

The judge failed to direct the jury, as required, that they could not return a verdict of 

guilty unless they were satisfi ed beyond reasonable doubt that the cannabis had been 

harvested before the appellant departed. 

Knowingly take part in supply 

less than commercial quantity 

of prohibited drug198

The judge failed to direct the jury that facts which were indispensable to a fi nding of guilt — 

the purpose for which the appellant entered into the lease of the drug premises — must 

be proved beyond reasonable doubt. This purpose was an “indispensable link in the chain 

of inferences”199 on which the Crown relied. There was a reasonable possibility that a jury, 

properly instructed, would believe the appellant’s explanation for leasing the premises 

was genuine. Hence, it would be impossible for a jury to come to the conclusion beyond 

reasonable doubt that the appellant was guilty of the offences charged. 

Robbery, extortion and related offences

Robbery in company 200 In a judge-alone trial, the judge failed to expressly direct himself in his reasons for 

decision on the onus and standard of proof required before he found the appellants guilty. 

194 R v Soto-Sanchez (2002) 129 A Crim R 279 at [16]–[22].

195 ibid at [16].

196 R v Betancur-Galvis (2003) 142 A Crim R 527 at [26].

197 R v Howard (2005) 152 A Crim R 7 at [34].

198 R v Zaiter [2004] NSWCCA 35 at [12], [24]–[25].

199 ibid at [24].

200 R v B Blanchette; R v C Blanchette [2001] NSWCCA 446 at [8]–[9]. 
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ASOC division and principal 
offence

Nature of misdirection

Homicide and related offences

Murder 201 The judge failed to fully leave the defence case to the jury, in particular, the alternative 

hypothesis that another inmate was the killer. The judge should have directed the jury that 

unless this hypothesis could be excluded beyond reasonable doubt, the appellant must 

be acquitted. The judge gave the conventional directions about the burden and standard 

of proof and the drawing of inferences, but this was a trial in which those directions 

should have been related not only to the elements of the offence charged, but also to a 

particular factual issue which might have been decisive of the case. 

Sexual assault and related offences

Aggravated sexual assault 

(threaten to infl ict actual bodily 

harm with offensive weapon)202

The judge made reference in two instances to “a doubt based on reason”,203 and put the 

question to the jury: which of the two cases is correct, what the complainant says or what 

the appellant says? This was a material misdirection. The issue can never be which of the 

cases is correct or who between the complainant and the accused is telling the truth; as 

the High Court held in Liberato v The Queen.204 The jury should have been directed that the 

test was whether, taking into account the whole of the evidence including what had been 

said by the appellant in his recorded interview and by the witnesses called in his case, they 

were satisfi ed beyond reasonable doubt of the truth of the complainant’s evidence.

Deception and related offences

Obtain money by deception205 The judge erred in instructing the jury to withdraw a reasonable hypothesis inconsistent 

with guilt from their consideration. The judge directed the jury to “dismiss from their 

minds any thoughts of the money changing hands as a result of a loan”.206 The jury was 

deprived of the opportunity of assessing the alleged victim’s evidence in the light of this 

alternative hypothesis. A substantial miscarriage resulted.207 The appropriate course 

to adopt was to inform the jury that, although there was no positive evidence that the 

alleged victim paid the money by way of a loan, they should consider all the evidence 

and weigh up whether there was a reasonable explanation other than that the appellant 

committed the crime, including the consideration of whether the payments could have 

been a loan.

Offences against justice procedures, government security and government operations

Do act with intent to pervert 

the course of justice 208

It was alleged that the appellant spoke to a judge in chambers during appeal proceedings 

before the District Court and made adverse comments to the effect that a police offi cer had 

told the appellant that the judge was corrupt and that his wife was involved in laundering 

money for organised crime. The judge subsequently disqualifi ed himself. The appellant 

was then charged with making adverse comments to the judge with the intent to pervert 

the course of justice. At the trial on this charge, the Crown contended that the appellant 

had wanted the judge in the appeal proceedings to disqualify himself. The appellant raised 

a hypothesis that could possibly negative the Crown’s contention: that he was getting on 

“really well” with the judge and thought he should pass on what he had been told about 

the judge. In his summing-up in relation to intent to pervert the course of justice, the judge 

erred by telling the jury that the truth or otherwise of what the appellant said was irrelevant, 

and by failing to put the substance of the appellant’s defence to the jury.

201 R v Robinson [2003] NSWCCA 188 at [197].

202 R v Li (2003) 140 A Crim R 288; [2003] NSWCCA 386 at [70]–[72].

203 ibid at [72].

204 (1985) 159 CLR 507 at 515.

205 R v Adler [2002] NSWCCA 180 at [128].

206 ibid.

207 Barca v The Queen (1975) 133 CLR 82 and R v Al Khair (unrep, 20/6/94, NSWCCA) applied.

208 R v Clark [2002] NSWCCA 16 at [7], [10], [31]–[33].
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7.5.7  Alternative or lesser charges; acquittals

If a judge forms the view that there is, on the evidence, a viable case of an available verdict of guilty of 

a lesser offence than that charged; and the alternative verdict would produce a “rational result”,209 the 

trial judge must leave the alternative to the jury, with appropriate directions of law.210

There were 10 cases in which there was a misdirection relating to the availability, on the evidence, of an 

alternative or lesser charge; a failure to direct an acquittal; or a failure to give directions concerning the 

evidentiary implications of a direction to acquit on other charges. These 10 cases were spread across the 

following ASOC divisions: homicide and related offences (2 cases); robbery, extortion and related offences 

(2 cases); deception and related offences (2 cases); sexual assault and related offences (1 case); theft 

and related offences (1 case); illicit drug offences (1 case); and offences against justice procedures, 

government security and government operations (1 case). 

Table 7.8 summarises the nature of the misdirection in each case (by ASOC division).

Table 7.8: Misdirection cases — alternative or lesser charges; acquittals

ASOC division and principal 
offence

Nature of misdirection

Homicide and related offences

Murder 211 The judge erred in failing to leave an alternative verdict of manslaughter to the jury where 

there was a viable case on the evidence of the joint enterprise. A jury may not have 

been prepared to conclude beyond reasonable doubt that the appellant adverted to the 

possibility that one of the others might intentionally shoot at the offi cer with the intention 

of killing him or causing him serious injury as distinct from the mere possibility that the 

gun might be used in some way. 

Murder 212 The judge erred by failing to leave an alternative verdict of manslaughter to the jury 

where there was a viable case on the evidence to do so. The evidence before the jury 

was capable of supporting a conviction for manslaughter. 

Robbery, extortion and related offences

Robbery armed with an 

offensive weapon 213

The judge erred in declining to direct the jury on the alternative and lesser charge of 

(common law) robbery. The principle in Pemble v The Queen214 is not limited to murder 

cases. A fair trial according to law sometimes involves the judge leaving a lesser offence 

to the jury even if disclaimed by the parties. The authorities of Gilbert v The Queen215 and 

Gillard v The Queen216 clearly establish that where there is, on the evidence, a viable case 

of an available verdict of guilty of a lesser offence than that charged, failure to give an 

appropriate direction may amount to an error of law.

209 R v King (2004) 59 NSWLR 515; [2004] NSWCCA 20 at [110]. The court added that the principle does not apply if the lesser 

offence is trifl ing, or where there is no dispute as to the offence and the only issue is whether the Crown has proved it.

210 Pemble v The Queen (1971) 124 CLR 107; R v King (2004) 59 NSWLR 515; [2004] NSWCCA 20 at [5], [55]; Mifsud v R 

[2009] NSWCCA 313 at [44]–[48].

211 Taufahema v R (2006) 162 A Crim R 152. The appeal to the HCA was concerned with whether the CCA erred in failing to 

order a new trial rather than an acquittal: The Queen v Taufahema (2007) 228 CLR 232.

212 Taufahema v R [2007] NSWCCA 33 at [43].

213 R v King (2004) 59 NSWLR 515; [2004] NSWCCA 20 at [13], [99], [110], [114], [116].

214 (1971) 124 CLR 107.

215 (2000) 201 CLR 414.

216 (2003) 219 CLR 1.
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ASOC division and principal 
offence

Nature of misdirection

Robbery 217 The judge directed the jury to return verdicts of not guilty in respect of two of the four 

counts in the indictment (counts 3 and 4). The implications of the acquittal for the issues 

which remained for the jury to address were not properly stated. The direction to ignore 

the evidence of the complainant in respect of count 4 was inadequate to meet the 

complex situation that then arose on the remaining two counts. In the circumstances, 

it was inevitable that the jury would have had regard to the account given by the 

complainant when evaluating the appellant’s evidence.

Deception and related offences

Intentionally import prohibited 

tier 2 goods (counterfeit credit 

cards) 218

The judge failed to direct an acquittal on the basis that the ingredients of the offence 

relating to alleged counterfeit credit cards had not been established by the evidence.

Conduct cash transactions to 

avoid reporting 219

The judge erred in failing to fi nd that there was no case to answer with respect to structuring 

charges under the Financial Transaction Reports Act 1988  (Cth): counts 3 to 22. As the 

appellant was acquitted on counts 3 to 6, the appeal was confi ned to counts 7 onwards. 

Sexual assault and related offences

Sexual assault 220 After the jury retired to consider its verdict, the jury asked the judge whether they could 

return a verdict for a lesser charge under s 61I of the Crimes Act 1900 rather than the 

aggravated form of the offence under s 61J. The judge directed that they could, but in 

doing so he failed to give directions as to the varying possible views of the facts that 

might result in one verdict rather than another. There was no specifi c warning to the jury 

that they could not use the alternative charge as a compromise verdict without really 

understanding what was involved in their decision. 

Theft and related offences

Receive stolen property (motor 

vehicle)221

The judge erred in the directions given regarding when a special verdict of larceny or 

receiving under s 121 of the Crimes Act 1900 was available, and then later failing to 

redirect.

Illicit drug offences

Knowingly take part in 

manufacture less than 

commercial quantity of 

prohibited drug 222

The judge erred in failing to direct the jury to fi nd the appellant not guilty at the close of 

the Crown case on the basis that the evidence did not prove that what the appellant had 

done was the taking of a step in the process of manufacture of methylamphetamine.

Offences against justice procedures, government security and government operations

Hinder discovery of evidence 

concerning serious indictable 

offence 223

The judge erred by failing to direct a verdict of acquittal on the basis of a lack of 

evidence.

 

217 R v Ibrahim [2001] NSWCCA 72 at [33].

218 Pulinggam v R (2006) 162 A Crim R 78 at [46]–[47].

219 R v O’Driscoll (2003) 57 NSWLR 416; [2003] NSWCCA 166 at [12], [38], [116], [133]. This case followed R v Narayanan; 

R v Singapore Exchange & Finance Pty Ltd [2002] NSWCCA 200, which has been included in Table 7.3 in view of the 

way in which the appeal was argued.

220 R v Currie [2002] NSWCCA 126 at [13].

221 R v Campbell [2004] NSWCCA 314 at [38], [48].

222 R v McCoy (2001) 51 NSWLR 702 at [18].

223 R v El-Zeyat (2002) 54 NSWLR 319 at [56].



Limbs 2 and 3 cases: misdirections   121

7

7.5.8  Unbalanced summing-up

A cardinal principle of adversarial litigation is that the parties are bound by the conduct of their counsel.

Counsel have a wide discretion to decide the issues to contest, the arguments to pursue, the witnesses 

to call, and the evidence which is led or objected to.224 The fundamental task of the judge is to ensure 

a fair trial. To advance an argument in support of the Crown in the summing-up that was not put by the 

prosecutor in the closing address is inconsistent with judicial impartiality. It also denies the parties the 

opportunity either to disavow, or to meet, the argument.225 The judge should consider not only fairness, 

but tactical issues, before instructing the jury on a factual basis for conviction which is not relied on by 

the Crown. The better course is to raise the matter with counsel prior to fi nal addresses and give the 

parties the opportunity to make submissions.226 Any additional basis for conviction raised by the judge 

in the summing-up will carry particular force because it is put by the judge and not the Crown.227 

There were 7 cases (9 misdirections) which involved unbalanced summing-up. These 7 cases were 

spread across the following ASOC divisions: homicide and related offences (2 cases);228 abduction and 

related offences (2 cases);229 illicit drug offences (2 cases);230 and acts intended to cause injury (1 case).231

In 3 of these cases, the unfairness arose because the defence case was not adequately or fairly put 

and thereby favoured the Crown.232

Furthermore, in each of these 3 cases, the judge diverted from the Crown’s presentation of its case in 

the following ways: 

• The judge put an argument in the summing-up that was not put by the Crown and which the 

defence had no opportunity to meet.233 His Honour’s point related to the sequence of events and 

assisted the Crown. As Wood CJ at CL stated: 

 “In substance, his Honour was advancing an argument based on a gap between the shots and 

the shouting, as circumstantial proof in support  of the critical issues in the case, without having 

given consideration to any other rational inference that was open, and in a situation where 

neither counsel had addressed it.”234 

• The judge’s commentary was, in many respects, not a refl ection of what had been put by the Crown 

Prosecutor in his fi nal address, although the judge did not pose an alternative theory.235 

• The appellant and the deceased were inmates in prison. The Crown case was that the appellant 

and another prisoner entered the deceased’s cell and attacked him.236 The judge introduced an 

alternative scenario that the appellant alone entered the deceased’s cell and beat him to death. 

224 Nudd v The Queen (2006) 80 ALJR 614 at [9]. 

225 R v Meher [2004] NSWCCA 355 at [87]–[93].

226 R v Solomon [1980] 1 NSWLR 321 at 336.

227 R v RTB [2002] NSWCCA 104 at [57], [60].

228 R v Meher [2004] NSWCCA 355; Robinson v R (2006) 162 A Crim R 88.

229 R v Yammine; R v Chami (2002) 132 A Crim R 44.

230 R v Whalen; R v Willer (2003) 56 NSWLR 454.

231 Taleb v R [2006] NSWCCA 119.

232 R v Meher [2004] NSWCCA 355 at [123], [140], [150]–[151]; Taleb v R [2006] NSWCCA 119 at [61], [68], [85]; Robinson v R 

(2006) 162 A Crim R 88 at [155]. 

233 R v Meher [2004] NSWCCA 355 at [113], [116], [130].

234 ibid at [116]. The judge also erred by characterising the appellant in the summing-up as “a liar”, which implied he was a 

liar generally, rather than saying that he had lied in relation to some matters: at [138]. 

235 Taleb v R [2006] NSWCCA 119 at [61], [68].

236 Robinson v R (2006) 162 A Crim R 88 at [29]. 
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This scenario was not relied on by the Crown and had not been raised by the judge with the parties 

before the summing-up.237 

In a further 2 cases (each involving 2 misdirections relating to unbalanced summing-up),238 the judge 

erred in refusing to sum up or refer in any way to evidence given by witnesses for the defence. The 

judge erred in directing the jury that a matter of fact appeared uncontested or not capable of contest. 

The summing-up was inadequate and unbalanced.239

In the remaining 2 cases, the judge in summing-up referred to irrelevant and prejudicial matters in relation to 

both appellants. During his closing address to the jury in these 2 cases, the Crown Prosecutor introduced 

a favourable assessment of the credibility of a prosecution witness made by a judge in other proceedings. 

That judge had described the undertaking by the prosecution witness to give evidence in those proceedings 

as “a heroic demonstration of his contrition and his process of rehabilitation”.240 The judge referred to these 

submissions on a number of occasions in the course of the summing-up and repeated the prosecutor’s 

submission that it was unlikely that the judge in the other proceedings “would have had the wool pulled 

over his eyes”241 and that he “had an excellent opportunity … of assessing [the prosecution witness]”.242

7.5.9  R v Birks/R v Manunta directions

Directions of the type suggested in R v Birks243 and R v Manunta244 will be required where there is:

• a failure of defence counsel to cross-examine a Crown witness about something which the appellant 

later puts in evidence,245 or

• an inconsistency between the defence counsel’s opening or closing address on the one hand, and 

the line of questioning pursued by counsel in the trial and the appellant’s evidence on the other 

hand.246

In such cases, it is necessary for the judge to direct the jury that there may be reasons unknown to 

them why defence counsel took the course he or she did. 

 “Counsel may have misunderstood his instructions. The witnesses may not have been fully co-

operative in providing statements. Forensic pressures may have resulted in looseness or inexactitude 

in the framing of questions. The matter might simply have been overlooked.”247

It has been recently confi rmed that it can be an error to direct the jury that a particular inference can 

be drawn from defence counsel’s non-compliance with the rule in Browne v Dunn 248 without identifying 

alternative possible explanations.249 

237 ibid at [125], [127], [154].

238 Of these 2 misdirections, an objection was taken to one, but not the other.

239 R v Whalen; R v Willer (2003) 56 NSWLR 454 at [56]–[57].

240 R v Yammine; R v Chami (2002) 132 A Crim R 44 at [28]; see also [34]–[36].

241 ibid at [32].

242 ibid.

243 (1990) 19 NSWLR 677 at 691.

244 (1989) 54 SASR 17 at 23.

245 R v GED (2003) 141 A Crim R 135 at [19]; R v Whalen; R v Willer (2003) 56 NSWLR 454 at [55]–[57]; R v Liristis (2004) 146 

A Crim R 547 at [84], [88]–[89]; Oldfi eld v R (2006) 163 A Crim R 242 at [50]; RLT v R [2006] NSWCCA 357 at [70]–[72].

246 R v Abdallah (2001) 127 A Crim R 46 at [30].

247 R v Manunta (1989) 54 SASR 17 at 23.

248 (1893) 6 R 67.

249 RWB v R (2010) 202 A Crim R 209 at [101], [116]; Khamis v R [2010] NSWCCA 179 at [33]–[35].
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There were 7 cases in which the judge erred in failing to give the directions of the type suggested 

in R v Birks and R v Manunta. Three of these cases fell into ASOC division, illicit drug offences. The 

remaining 4 cases fell into the following ASOC divisions: sexual assault and related offences (2 cases); 

acts intended to cause injury (1 case); and offences against justice procedures, government security 

and government operations (1 case). 

Table 7.9 summarises the nature of the misdirection in each case (by ASOC division).

Table 7.9: Misdirection cases — R v Birks/R v Manunta

ASOC division and principal 
offence

Nature of misdirection

Illicit drug offences

Knowingly concerned in import 

traffi cable quantity of prohibited 

drug 250

The judge erred in his directions relating to the inconsistency between defence 

counsel’s opening address and the appellant’s evidence. The judge’s statement to 

the jury that “you might expect counsel or certainly competent Queen’s counsel, to 

open the case on what he expected the accused to say”251 was questionable; even 

experienced counsel make mistakes. More importantly it was inappropriate given the 

caution recommended in approaching this subject in R v Birks and R v Manunta where 

it was held that the judge should tell the jury that there may be many explanations 

unknown to them for the inconsistency, such as counsel made a mistake.

Cultivate commercial quantity of 

prohibited plant252

The judge erred in his direction to the jury concerning the failure of defence counsel to 

put questions to police offi cers. The Browne v Dunn type direction on matters which the 

defence did not put to the police distracted the jury from the real issues in the case.

Sexual assault and related offences

Aggravated sexual assault 

(victim under 16 years)253

The judge erred in his directions relating to the relevance of the failure by defence 

counsel to put matters to the complainant in cross-examination; in particular, that it was 

not true that the appellant had told the complainant that he (the appellant) had shot 

someone and gone to gaol for 2 years. The appellant had denied in his interview with 

police that the conversation took place, but he did not give evidence at his trial. The 

judge failed to follow the course suggested in R v Birks and R v Manunta of directing 

the jury that there may have been possible explanations for the failure of the appellant’s 

defence counsel to cross-examine the complainant on the matter other than that he had 

lied. The instruction that the failure to cross-examine might lead to a conclusion that 

the appellant had lied to police in his interview (when he denied the conversation) and 

that such a fi nding could be used “in aid of other evidence as pointing to, or indicating 

guilt”254 invited the jury to reason impermissibly and may have led them towards their 

guilty verdicts. 

Aggravated sexual assault 

(infl ict actual bodily harm)255

The judge erred by not giving the jury w arnings of the kind referred to in R v Birks and 

R v Manunta that there might be many reasons why counsel did not put in cross-

examination something which the appellant later said in evidence. An important issue in 

the trial was when and where the alleged victim’s tampon was removed. Trial counsel for 

the appellant did not put the appellant’s instructions on this issue in cross-examination of 

the complainant. The judge did not, in his summing-up, refer to what was not put to the 

complainant, by warning the jury that there might be many reasons why counsel did not 

put in cross-examination something which the appellant later said in evidence, or at all.

250 R v Abdallah (2001) 127 A Crim R 46 at [30].

251 ibid at [27].

252 R v Whalen; R v Willer (2003) 56 NSWLR 454 at [55]–[57].

253 R v GED (2003) 141 A Crim R 135 at [19], [23].

254 ibid at [14].

255 Oldfi eld v R (2006) 163 A Crim R 242 at [45], [47], [50].
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256 RLT v R [2006] NSWCCA 357 at [5], [56], [59], [70]–[72].

257 ibid, quoting the ground of appeal at [5].

258 ibid at [59].

259 ibid.

260 ibid.

261 ibid at [70].

262 ibid at [71].

263 R v Liristis (2004) 146 A Crim R 547 at [84], [88]–[89].

264 ibid at [88].

ASOC division and principal 
offence

Nature of misdirection

Acts intended to cause injury

Maliciously wound with intent 

to infl ict grievous bodily harm256

The judge “erred in law in his approach to the rule in Browne v Dunn and in his 

application of the authority of this court in R v Birks”.257 The judge made dismissively 

critical comments to the jury about the conduct of the defence case. This included 

a comment that “counsel had spent 15 minutes on an issue [the date of the alleged 

offence] that does not exist”.258 Further, the proposition put to the jury by defence 

counsel that the appellant had called a witness “because [he] accepts her as a witness 

of truth … should never have been made”259 because there was no evidence to that 

effect and it was irrelevant. The judge instructed the jury that “any suggestion that the 

mother perpetrated this act is baseless on the evidence and is not able to be considered, 

and the suggestion hinted at, at a number of stages, is an improper one”.260 The judge 

“went beyond any permissible limit when he addressed the jury in terms so clearly and 

dismissively critical of the conduct of the appellant’s then counsel”.261 The situation was 

compounded by the fact that the judge failed to give adequate reasons for the refusal 

of counsel’s application to discharge the jury. The comments were “trenchant and most 

damaging criticism not only of the appellant’s case, but of the professionalism and 

propriety of his then counsel”.262

Offences against justice procedures, government security and government operations

Perjury263 The judge erred in failing to sound a note of caution to the jury after the prosecutor had 

commented on the failure of defence counsel to cross-examine Crown witnesses (relying 

on the rule in Browne v Dunn) about evidence subsequently given in the accused’s case. 

The prosecutor commented: “She [defence counsel] would not be so stupid”.264 The 

judge should have directed the jury in accordance with R v Birks. 

7.5.10  Character evidence

Section 110 of the Evidence Act all ows a defendant to adduce evidence (directly or by implication) that 

he or she is generally a person of good character and/or a person of good character in a particular 

respect. The fact that the defendant is a person of good character entitles the jury to    consider the 

improbability of the defendant having committed the offence alleged — that is, to take the evidence 

of good character into account on the question of guilt. Once the defendant has adduced character 

evidence, the prosecution may lead evidence in rebuttal under s 110(2).

There were 7 cases in which there was a misdirection relating to character evidence. Most of these 

cases fell into two ASOC divisions: robbery, extortion and related offences (3 cases); and illicit drug 

offences (3 cases). The remaining case fell into ASOC division, sexual assault and related offences.

Table 7.10 summarises the nature of the misdirection in each case (by ASOC division).
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Table 7.10: Misdirection cases — character evidence

ASOC division and principal 
offence

Nature of misdirection

Robbery, extortion and related offences

Robbery in company265 The judge erred in a judge-alone trial by failing to adequately address himself as to the 

good character of both appellants.

Aggravated robbery (corporal 

violence)266

The judge erred in the direction concerning the appellant’s good character by referring 

to her as a “person of previous good character”267 [emphasis added] which may have 

implied that her character was then in question and the subsequent charge was a matter 

which gave rise to a doubt about her character. The statement by the judge that: “[i]f 

there is any room for doubt her good character may be taken into account by you in her 

favour”268 was a serious misdirection. The direction was defi cient because evidence of 

good character “may itself create the doubt that requires a verdict of acquittal. If, absent 

evidence of good character, there be room for doubt then acquittal must follow at all 

events”.269

Illicit drug offences

Possess commercial quantity 

of imported prohibited drug270

The judge erred in failing to give a good character direction to the effect that it was 

relevant to the appellant’s credibility when he gave evidence and it was also a factor 

affecting the likelihood of the appellant having committed the offence. Although the 

appellant had not asked for the direction, he had called evidence of good character. The 

judge should have given the necessary direction on both bases, or at least have raised 

the matter with counsel before deciding what to say to the jury on character. 

Import traffi cable quantity of 

prohibited drug271

The appellant raised her lack of previous convictions through evidence given by a 

police offi cer that she did not have a criminal record. Her defence counsel told the jury 

it was evidence of good character and could be used to show that it was unlikely she 

committed the offence and it was also relevant to her credibility. The judge interrupted 

saying that good character could not be relied on in support of the appellant’s credibility 

as she had not given evidence before the jury. There is no such requirement before 

evidence of good character can be used in an accused’s favour. The ground by itself was 

not enough to set aside the conviction and the misdirection on lies (see above at [7.5.5]) 

determined the outcome of the appeal.

Attempt to possess traffi cable 

quantity of imported prohibited 

drug272

The judge erred by failing to give a Hamilton 273 direction that the evidence of the 

accused’s bad disposition may be used by the jury only as rebutting the evidence of 

good character upon which the accused relies; and that they must not use it as showing 

that the accused, as a person of bad disposition, was likely to have committed the crime.

Sexual assault and related offences

Aggravated sexual assault 

(victim under 16 years)274

The judge erred by failing to direct the jury in emphatic terms not to use evidence of the 

appellant’s heroin use as evidence that he was a person of bad character and more likely 

to lie or to commit the offences with which he was charged.

265 R v B Blanchette; R v C Blanchette [2001] NSWCCA 446 at [8]–[9].

266 R v Hart (2002) 131 A Crim R 609 at [12].

267 ibid.

268 ibid at [11]–[12].

269 ibid at [12].

270 R v Soto-Sanchez (2002) 129 A Crim R 279 at [24]–[28].

271 R v Do [2004] NSWCCA 137 at [15]–[16].

272 R v El-Kheir [2004] NSWCCA 461 at [80]–[82], [88].

273 R v Hamilton (1993) 68 A Crim R 298 at 299–300.

274 R v SY [2004] NSWCCA 297 at [26].
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7.5.11  Tendency evidence

Part 3.6 of the Evidence Act sets out the principles relating to the admission of tendency evidence. 

If evidence that discloses a tendency in an accused is admitted for a purpose other than to show a 

tendency, it is generally necessary for the trial judge to direct the jury about the limited use which can 

be made of the evidence and to warn the jury not to use the evidence as tendency evidence.275

There were 6 cases in which there was a misdirection relating to tendency evidence. These cases were 

spread across the following ASOC divisions: homicide and related offences (2 cases); sexual assault 

and related offences (1 case); abduction and related offences (1 case); deception and related offences 

(1 case); and illicit drug offences (1 case). 

Table 7.11 summarises the nature of the misdirection in each case (by ASOC division).

Table 7.11: Misdirection cases — tendency evidence

ASOC division and principal 
offence

Nature of misdirection

Homicide and related offences

Manslaughter276 The judge failed to direct the jury not to use evidence of four previous incidents of 

physical violence perpetrated by one of the co-offenders, Cornelissen, which was 

admitted as “relationship evidence” for a tendency purpose. There was a real risk that the 

evidence might be used as evidence of a tendency on the part of that co-offender to be 

physically violent to the deceased. 

Since the liability of the other co-offender, Sutton, was dependent on Cornelissen’s 

conduct, the misdirection also had an adverse impact on Sutton whether as a party to a 

joint enterprise or as a principal in the second degree.

Sexual assault and related offences

Sexual intercourse without 

consent with person under 

16 years by person in 

authority277

The judge erred by inviting the jury to consider the evidence of two Crown witnesses of 

uncharged acts committed against them by the appellant as demonstrating tendency 

and amounting to coincidence inculpatory of the appellant. When inviting the jury to 

deal with evidence of relationship between the complainant and the appellant, the judge 

included reference to the two Crown witnesses’ evidence. The judge also directed 

that “there is no suggestion whatsoever that those complainants ever got their  heads 

together, that they ever discussed these matters together”.278 This instruction implied that 

it had been accepted on behalf of the appellant that there had been neither concoction 

nor contamination. In fact, the Crown witnesses had been cross-examined about being 

infl uenced by gossip, police questioning and discussion amongs t themselves. 

Abduction and related offences

Detain for advantage279 The judge erred by giving tendency directions to the jury that lacked specifi city. The judge 

admitted evidence of prior incidents of violence between the appellant and the complainant 

as evidence that the appellant had a tendency to deal with stressful marital situations with 

violence to the complainant. The jury needed to be directed with particularity about the 

way in which the evidence might be used in relation to each charge, by reference to the 

elements of those charges and the issues raised in relation to them. 

275 R v ATM [2000] NSWCCA 475 at [75].

276 R v Cornelissen; R v Sutton [2004] NSWCCA 449 at [70]–[75].

277 R v Barton [2004] NSWCCA 229 at [17]–[18], [43]–[48].

278 ibid at [47].

279 R v Li [2003] NSWCCA 407 at [14]–[16], [60].
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ASOC division and principal 
offence

Nature of misdirection

Deception and related offences

Agent corruptly give or offer 

benefi t as reward 280

The judge failed to warn the jury against lapsing into propensity or tendency reasoning 

once relationship evidence had been admitted of the appellant’s earlier dealings with 

a police offi cer to whom he made payments. The jury should have been told that they 

should not reason that, because the appellant had been involved before in corrupt 

payments, he therefore had a tendency to do so. 

Illicit drug offences

Deemed supply commercial 

quantity of prohibited drug 281

A Crown witness testifi ed that he had seen the  appellant in areas of the property on 

which cannabis plants were growing. The evidence was admitted on the basis that it 

was relevant to the appellant’s credit to contradict the statements by him to police that 

he had no knowledge of any cannabis on the property. The judge directed the jury “the 

prosecution relies upon [the Crown witness’s evidence] as showing that the accused 

did have an interest in cannabis”.282 The use of the expression “an interest in can nabis” 

raised a matter of tendency of the appellant. There was no direction limiting the use of 

the tendency evidence to the appellant’s credibility. 

7.5.12  Opinion evidence

Part 3.3 of the Evidence Act sets out the principles relating to the admission of opinion evidence. 

There were 4 cases in which there was a misdirection in relation to opinion evidence. Two cases fell 

into ASOC division, illicit drug offences. The remaining cases fell into the following ASOC divisions: 

homicide and related offences (1 case); and dangerous or negligent acts endangering persons (1 case). 

Table 7.12 summarises the nature of the misdirection in each case (by ASOC division).

Table 7.12: Misdirection cases — opinion evidence

ASOC division and principal 
offence

Nature of misdirection

Illicit drug offences

Supply commercial quantity of 

prohibited drug 283

The judge erred in failing to direct the jury on the necessity of analysing the basis of the 

opinion evidence; and failing to caution against accepting the opinion evidence without 

such an analysis.

Supply commercial quantity of 

prohibited drug 284

The judge erred by failing to adequately direct the jury on how to approach the opinion 

evidence of a police offi cer which had been received in a “seriously improper form”.285 

It was diffi cult to see what directions could have been given by the judge which would 

have been suffi cient to prevent unfair prejudice to the appellant. However, nowhere in 

the summing-up did the judge limit the use to which the jury could put the evidence. The 

general tenor of the summing-up was that, if the jury accepted the opinion evidence, they 

should return a verdict of guilty.

280 R v Giovannone (2002) 140 A Crim R 1 at [99].

281 R v Howard (2005) 152 A Crim R 7 at [41].

282 ibid at [40].

283 Keller v R [2006] NSWCCA 204 at [51].

284 Nguyen v R (2007) 173 A Crim R 557; [2007] NSWCCA 249 at [73]–[75].

285 ibid at [73].
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ASOC division and principal 
offence

Nature of misdirection

Homicide and related offences

Murder 286 The judge erred in explaining the statistical probability of DNA evidence by introducing 

the “prosecutor’s fallacy”. This was explained by reference to R v Doheny and Adams287 

as: only one person in a million will have a DNA profi le which matches that of the crime 

stain; the defendant has a DNA profi le which matches the crime stain; ergo there is a 

million to one probability that the defendant left the crime stain and is guilty of the crime.

Dangerous or negligent acts endangering persons

Dangerous driving occasioning 

death (drive manner 

dangerous) 288

The judge erred by repeating the Crown submission to the effect that the fact that the 

motor vehicle broke in half supported the Crown case that the appellant was going 

too fast, in the absence of any expert evidence to support the proposition. It was not a 

subject which should have been left to the jury to speculate upon. At the very least, the 

Crown having made the comment, the judge should have alerted the jury to the dangers 

of reaching a conclusion on a matter about which they had no expert evidence.

7.5.13  Why would the Crown witness lie?

It is impermissible to cross-examine an accused to show that he or she does not know of any reason 

why the complainant (or indeed a central Crown witness) has a motive to lie.289 The question focuses 

the jury’s attention on irrelevant material and invites them to accept the evidence unless some positive 

answer is given by the accused.290 An open-ended question to the accused: “Why would the complainant 

lie?”, “simply should never be asked”291 by a prosecutor in a trial. If the prosecutor in closing addresses 

makes a comment or asks a rhetorical question to that effect when the issue has not been raised, 

the judge should give full, fi rm and clear directions on the onus of proof, including a direction that the 

accused bears no onus to prove a motive to lie.292 

There were 3 cases in the study. Two cases fell into ASOC division, sexual assault and related offences. 

The remaining case fell into ASOC division, homicide and related offences. 

Table 7.13 summarises the nature of the misdirection in each case (by ASOC division).

286 R v Keir (2002) 127 A Crim R 198 at [23], [27], [33].

287 [1997] 1 Cr App R 369 at 372–373.

288 R v Saunders (2002) 133 A Crim R 104 at [40].

289 Palmer v The Queen (1998) 193 CLR 1 at [8]; Doe v R (2008) 187 A Crim R 328 at [59]. 

290 Palmer v The Queen (1998) 193 CLR 1 at [8].

291 Doe v R (2008) 187 A Crim R 328 at [54]; South v R [2007] NSWCCA 117 at [44]; Causevic v R (2008) 190 A Crim R 416 

at [38].

292 Palmer v The Queen (1998) 193 CLR 1 at [7]–[8]; Doe v R (2008) 187 A Crim R 328 at [59]–[60]; Cusack v R [2009] 

NSWCCA 155 at [105].
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Table 7.13: Misdirection cases — why would the Crown witness lie? 

ASOC division and principal 
offence

Nature of misdirection

Sexual assault and related offences

Aggravated sexual assault (in 

company) 293

At the trial, the defence relied on evidence to prove that the complainant had a motive 

to lie about the assault. During the summing-up, the judge referred to evidence relied on 

by the Crown which suggested the complainant was not lying and added the question, 

“Why would she lie?” The question asked by the judge denied the accused a fair chance 

of success at the trial. The principle stated in Palmer v The Queen294 extends to situations 

where a judge invites the jury to consider the same question. Such an open-ended 

question, not related to the evidence in the case, should never be asked. 

Aggravated sexual assault (in 

company) 295

The judge erred in the summing-up by inviting the jury to consider: “Why would the 

complainant lie?” This ground was added after the appeal of the co-accused (South) 

was allowed. The ground was conceded by the Crown on the basis of the result in the 

co-accused’s appeal.

Homicide and related offences

Murder 296 The judge erred by not adequately directing the jury after the prosecutor impermissibly 

asked why a witness whose evidence supported the Crown case would lie. The judge 

failed to caution the jury about the risk of reversing the onus of proof.

7.5.14  Hearsay evidence

One of the challenges of the Evidence Act for judges is to explain to the jury the limited use that can 

be made of hearsay evidence of a person who heard the accused make a prior inconsistent statement. 

In Lee v The Queen,297 the High Court held that s 60 of the Evidence Act does not convert evidence of 

what was said out of court into evidence of a fact that the person did not intend to assert. Depending 

on the circumstances, these prior inconsistent statements usually cannot be used as an admission. 

The Evidence Act was amended to make this clear.298 This evidentiary rule has particular importance in 

murder trials as the cases below demonstrate. 

Evidence of a prior inconsistent statement is admissible to assess the credit of a witness, but where 

the statement relates to an accused’s confession, it should not be admitted as evidence of the truth of 

that confession following the decision in Lee v The Queen.299

Of the 3 cases in this category, 2 cases fell into ASOC division, homicide and related offences. The 

remaining case fell into ASOC division, acts intended to cause injury. 

Table 7.14 summarises the nature of the misdirection in each case (by ASOC division).

293 South v R [2007] NSWCCA 117 at [44].

294 (1998) 193 CLR 1 at [8].

295 Shepherd v R [2007] NSWCCA 203 at [22].

296 R v SA Smit [2004] NSWCCA 409 at [59], [61].

297 (1998) 195 CLR 594.

298 Evidence Amendment Act 2007 (effective 1 January 2009); see Evidence Act, s 60(3), including note.

299 As stated in Klein v R (2007) 172 A Crim R 290 at [32].
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Table 7.14: Misdirection cases — hearsay evidence

ASOC division and principal 
offence

Nature of misdirection

Homicide and related offences

Murder 300 Three witnesses alleged, in statements to the police, that the appellant made admissions 

to them, but the witnesses resiled from this evidence at the trial. The judge allowed the 

admissions to go before the jury as evidence of the facts, if the jury accepted beyond 

reasonable doubt that the appellant had made the admissions. The judge erred in 

directing the jury that the statements by the three witnesses to the police of what the 

appellant had allegedly told them could be converted into evidence that the appellant 

had in fact done those things. 

Murder 301 The judge erred in directing the jury that if they were satisfi ed beyond reasonable doubt 

of two matters: namely, that the witness’s account in the prior inconsistent statement of 

the appellant’s confession was truthful, and that the confession was the truth, then they 

would have a duty to fi nd the appellant guilty.

Acts intended to cause injury

Maliciously discharge fi rearm 

with intent to infl ict grievous 

bodily harm 302

The judge failed to give the jury any proper direction as to the limited use that could be 

made of hearsay evidence about a telephone conversation between the complainant and 

his brother in which the complainant said he had been shot at. It was important that the 

jury understand that evidence of the occurrence of the conversation and of its terms was 

not admissible to prove the truth of what was asserted in the conversation. The evidence 

should have been confi ned “to the making of the phone call, not as to the occurrence of 

the event itself”.303 The failure to direct the jury as to the limited use of the evidence was 

a signifi cant irregularity given the issues in the trial. 

7.5.15  Special hearings

A judge must explain to the jury the unusual procedures for special hearings held under s 21(4) of the 

Mental Health (Forensic Provisions) Act 1990 (formerly the Mental Health (Criminal Procedure) Act 1990). 

According to the High Court in Subramaniam v The Queen, “the language of s 21(4) is mandatory and 

must be given effect”.304

There were 2 cases in which there was a misdirection in relation to special hearings. One case fell into 

ASOC division, acts intended to cause injury,305 while the other fell into ASOC division, offences against 

justice procedures, government security and government operations.306 In both cases, the judge erred 

by giving inadequate directions explaining to the jury the procedures for special hearings under s 21(4) 

of the Mental Health (Criminal Procedure) Act.307 In one of these cases, the judge failed to explain at the 

commencement of the hearing what “unfi tness to be tried” meant, the purpose of the special hearing, 

and the verdicts which were relevantly available. Nor did the judge attempt to explain what the legal 

and practical consequences of their verdict would be.308 

300 R v Heatley [2002] NSWCCA 297 at [47]–[50]. As the decision in Lee v The Queen (1998) 195 CLR 594 was handed 

down after the trial, but before the appeal in this case, the misdirection was unavoidable.

301 Klein v R (2007) 172 A Crim R 290 at [33]–[34].

302 R v Livingstone [2004] NSWCCA 122 at [44]–[47]. 

303 ibid at [44].

304 (2004) 79 ALJR 116 at [41].

305 R v Knorr [2005] NSWCCA 70.

306 Subramaniam v The Queen (2004) 79 ALJR 116.

307 R v Knorr [2005] NSWCCA 70 at [8]–[10]; Subramaniam v The Queen (2004) 79 ALJR 116 at [37]–[38]. As the decision 

in Subramaniam v The Queen was handed down after the trial, but before the appeal in Knorr, the misdirection in Knorr 

was unavoidable.

308 Subramaniam v The Queen (2004) 79 ALJR 116 at [37].
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7.5.16  Miscellaneous misdirections

There were 16 cases which involved 18 miscellaneous misdirections.309 Seven cases (9 misdirections) 

fell into ASOC division, sexual assault and related offences. The remaining cases fell into the following 

ASOC divisions: homicide and related offences (3 cases); illicit drug offences (3 cases); acts intended 

to cause injury (1 case); property damage and environmental pollution (1 case); and offences against 

justice procedures, government security and government operations (1 case). 

Table 7.15 briefl y summarises the nature of the misdirection in each case (by ASOC division). 

These misdirections involved a range of legal issues, including: 

• the partial defence of provocation to murder 310

• prejudicial publicity (from related trials)311 

• undermining a Black v The Queen 312 perseverance direction where the jury could not agree 313

• withdrawing the appellant’s lack of an apparent motive from the jury314

• explaining the concept of corroboration315 

• failing to limit the use of a record of interview316 

• the use of evidence of complaint admitted under s 108(3)(b) of the Evidence Act to re-establish the 

complainant’s credibility.317

Table 7.15: Miscellaneous misdirections

ASOC division and principal 
offence

Nature of misdirection

Sexual assault and related offences

Sexual intercourse with child 

under 10 years318

The judge failed to direct the jury to ignore irrelevant evidence of uncharged acts of 

sexual misconduct by the appellant towards the complainant which was unexpectedly 

elicited in the cross-examination of the complainant’s mother. The evidence was not 

admissible as context evidence, tendency evidence or under s 108(3)(b) to re-establish 

the complainant’s credibility. The judge had a duty to explain to the jury the purpose for 

which the evidence was admitted. At least a forceful direction that the material should 

be ignored was required. However, it is doubtful whether even that would have undone 

the prejudice occasioned by the evidence. The appropriate action may have been to 

discharge the jury.

309 One case, Timbery v R (2007) 180 A Crim R 232 had 3 miscellaneous misdirections.

310 R v Anderson [2002] NSWCCA 194 at [45]; R v Khalouf [2003] NSWCCA 179 at [26].

311 R v TS (2004) 144 A Crim R 124; [2004] NSWCCA 38 at [40].

312 (1993) 179 CLR 44 at 51–52.

313 RJS v R (2007) 173 A Crim R 100 at [19], [22]; Timbery v R (2007) 180 A Crim R 232 at [119]–[120], [122].

314 R v O’Donohue [2001] NSWCCA 458 at [32].

315 Timbery v R (2007) 180 A Crim R 232 at [80]–[81], [95]. 

316 R v Rahme [2001] NSWCCA 414 at [37], [40], [43]; R v Bunevski [2002] NSWCCA 19 at [3].

317 R v DBG (2002) 133 A Crim R 227 at [58]–[59], [61].

318 R v Dixon [2001] NSWCCA 39 at [87].
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ASOC division and principal 
offence

Nature of misdirection

Sexual intercourse with child 

under 10 years 319

The jury were misdirected in relation to evidence of complaint admitted under s 108(3)(b) 

to re-establish the complainant’s credibility. The directions gave greater relevance to the 

credibility of the complainant than was appropriate. The impression of the passages in the 

summing-up was that delay in complaint could be used to bolster the complainant’s credit. 

It would be better for trial judges not to describe evidence of a prior consistent statement 

admitted via s 108(3)(b) to re-establish credibility as complaint evidence. The direction was 

indistinguishable from one given for recent complaint admitted as fi rst hand hearsay for the 

truth of the contents under s 66. 

Sexual intercourse with child 

under 10 years 320

The judge erred by directing the jury that, if they were satisfi ed beyond reasonable 

doubt of the appellant’s guilt in relation to one count, they could use that as evidence 

of sexual intent in relation to the other charges to dispel any doubt they may have had 

that the appellant was the type of person who may not have had sexual interest in the 

complainant.

Sexual intercourse with child 

under 10 years 321

The judge misdirected the jury regarding lying and inconsistent accounts of events given 

by a child witness called for the defence.

Aggravated sexual assault (in 

company) 322

The judge’s directions to the jury to ignore publicity from related trials did not remove 

the prejudicial publicity and in fact could have caused more damage. The court was not 

“confi dent that the trial was not compromised … The feelings of anger, revulsion and 

general hostility to young Lebanese men that emanated from the media coverage of 

the earlier trial would have lingered heavily in the atmosphere of the appellant’s trial. Its 

fairness and the appearance of its fairness were undermined to an unacceptable degree 

due to the unnecessary decision to direct back-to-back trials”.323 

Aggravated sexual assault 

(infl ict actual bodily harm)324

The judge erred by stating in the summing-up to the jury that the fact of intercourse was 

not in issue in the sexual offences (except for one), thereby limiting the issue to consent. 

The appellant denied that sexual intercourse took place in the circumstances alleged by 

the Crown. Therefore, the issues of intercourse and consent could not be separated. 

The judge erred in directing the jury in relation to corroboration. The judge’s statement 

that “corroboration is evidence which supports the complainant’s evidence and is 

independent of it”325 is not the accepted defi nition of corroboration. Evidence in 

corroboration is evidence which confi rms not only that the crime has been committed, 

but that it was committed by the accused. The judge should not have told the jury that 

independent evidence of the complainant’s injuries amounted to corroboration of the 

complainant’s evidence. 

The judge did not follow the direction in Black v The Queen after the jury sent a note that 

they could not agree. The judge used emotive language such as “I plead with you” and it 

would be “just terrible” after a four-week trial to discharge the jury. The judge should have 

clearly stated that each juror has a duty to give a verdict according to the evidence.

Aggravated indecent assault 

on child under 10 years 326

The judge undermined the Black v The Queen direction by contemporaneously referring 

to the possibility of a majority verdict. Where the jury cannot agree and the time for a 

majority verdict has not arrived, it is wise for the judge to ask the jury to persevere with its 

directions without mentioning the possibility of a majority verdict. 

319 R v DBG (2002) 133 A Crim R 227 at [58]–[59], [61].

320 R v DRE [2004] NSWCCA 305 at [4]–[6].

321 RELC v R (2006) 167 A Crim R 484 at [81]–[83].

322 R v TS (2004) 144 A Crim R 124; [2004] NSWCCA 38 at [40].

323 ibid.

324 Timbery v R (2007) 180 A Crim R 232 at [76]–[77], [80]–[81], [95], [119]–[120], [122].

325 ibid at [80].

326 RJS v R (2007) 173 A Crim R 100 at [19], [22].
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ASOC division and principal 
offence

Nature of misdirection

Homicide and related offences

Murder 327 The judge erred in the directions on the issue of provocation under s 23(2)(b) of the 

Crimes Act 1900. The judge did not frame the question as being whether or not the 

Crown had discharged its onus of proving that the appellant had not lost her self-

control. The way the issue was put, the jury would have understood the direction to have 

imposed a burden of proof upon the appellant.

Murder 328 The judge erred in re-directing the jury in response to their question concerning the 

available outcomes. The appellant was convicted by a jury of murder. The only issue 

at trial was whether the Crown proved beyond reasonable doubt that the appellant did 

not act under provocation. The jury asked the judge whether if they disagreed as to 

whether the Crown had disproved provocation, they must fi nd the appellant guilty of 

manslaughter. The question was never plainly answered by the judge. The judge initially 

deferred answering the question and re-directed on other matters. Later, when the 

question was repeated, the judge responded by repeating earlier directions. The jury 

were never properly told what they must or might do if they disagreed about provocation. 

The appellate court held that “confusion in the mind of at least one juror about the 

consequences of disagreement might have led to the abandonment of a genuinely held 

dissenting view”.329

Wound with intent to murder 330 The judge erred by directing the jury that disbelief of the evidence led by the defence 

added weight to the Crown case, and that the jury could use the lies of alibi witnesses as 

indicative of the appellant’s guilt.

Illicit drug offences

Attempt to possess traffi cable 

quantity of imported prohibited 

drug 331

The judge erred by failing to limit the use of the appellant’s record of interview, having 

ruled that the record of interview was inadmissible in the appellant’s case, but that 

the co-accused could use it in cross-examination of the appellant in the co-accused’s 

case. Under cross-examination, the appellant agreed with the contents of the record 

of interview. In closing addresses, counsel used the appellant’s answers to impugn the 

appellant’s credibility as a witness, and to undermine the appellant’s own case that it 

had been the co-accused who duped him. The jury should not have been left to use the 

record of interview to the detriment of the appellant’s case.

Attempt to possess traffi cable 

quantity of imported prohibited 

drug 332

The judge erred in failing to direct the jury that certain evidence, adduced in the cross-

examination of the appellant, and based on an excluded record of interview, was not 

admissible against him, but could only be used in respect to his credibility.

Supply prohibited drug on 

ongoing basis 333

The judge erred by failing to give a direction to neutralise the evidence put before the jury 

by the Crown suggesting that the appellant and her husband had been in possession of 

very substantial sums of money, not explicable by their legitimate source of family income 

(social security). This was in breach of s 44 of the Evidence Act (previous representation 

of other person).

Acts intended to cause injury

Maliciously infl ict grievous 

bodily harm 334

The judge erred in failing to direct the jury in unequivocal terms to ignore the prosecutor’s 

assertions that the witnesses were not doing their best to tell the truth and were covering 

up for the appellant. There was no proper basis upon which such an assertion could have 

been made. 

327 R v Anderson [2002] NSWCCA 194 at [45].

328 R v Khalouf [2003] NSWCCA 179 at [19], [26].

329 ibid at [28].

330 R v Zreika [2002] NSWCCA 459 at [4].

331 R v Rahme [2001] NSWCCA 414 at [37], [40], [43].

332 R v Bunevski [2002] NSWCCA 19 at [3].

333 R v Bevan [2002] NSWCCA 224 at [43]–[44].

334 R v Teasdale (2004) 145 A Crim R 345 at [25]–[29].
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ASOC division and principal 
offence

Nature of misdirection

Property damage and environmental pollution

Maliciously damage property 

by means of fi re335

The judge erred in the directions on the issue of lack of motive. The appellant’s absence 

of motive was potentially a matter of some signifi cance. It was open to the jury to have 

regard to the circumstance that the appellant had no apparent motive to set fi re to the 

hotel. The judge’s direction had the effect of withdrawing this relevant consideration from 

the jury.

Offences against justice procedures, government security and government operations

Perjury336 The judge erred by giving inadequate directions on the meaning of “costs structure”. The 

judge gave no guidance as to the relevance of discussions before a particular date where 

important factual matters were canvassed.

7.6  Misdirections by specifi c offences
One method of identifying patterns of error is to analyse the misdirections identifi ed above through 

the prism of offence categories. Criminal trials can vary according to the type of offence that is 

charged. For example, judges in murder trials often have to give complex directions about the law 

of complicity, the alternative verdict of manslaughter, and partial defences such as provocation and 

substantial impairment. In sexual assault trials, judges give a multitude of directions about complaint 

evidence, delay and the evidentiary use of uncharged offences, and the necessity to decide each count 

separately. In robbery trials, it is often not in dispute that a robbery has occurred and the trial focuses 

on identifi cation evidence. In trials for deception and related offences (such as for insider trading), 

complex directions are given by the judge explaining the ingredients of the offence and inferences that 

the Crown seeks to draw from transactions. 

As noted above, by far the most common offences fell into ASOC division, sexual assault and related 

offences, which accounted for 56 of 167 (33.5%) misdirection cases. These offences are examined in 

Chapter 13, “Sexual assault appeals” at [13.6]. 

The next most common offences fell into ASOC divisions:

• illicit drug offences, which accounted for 30 of 167 (18.0%) misdirection cases

• homicide and related offences, which accounted for 29 of 167 (17.4%) misdirection cases. 

While deception and related offences accounted for only 12 of 167 (7.2%) misdirection cases, these 

were the most likely offences to succeed on the basis of misdirection, accounting for 12 of 16 (75.0%) 

successful conviction appeals under this ASOC division. 

A summary of the misdirections found for offences falling into these three ASOC divisions is presented 

below.

7.6.1  Illicit drug offences

There were 30 illicit drug offences cases in which the trial judge erred in directing the jury or in failing to 

direct the jury (or in directing or failing to direct himself or herself in a judge-alone trial). 

335 R v O’Donohue [2001] NSWCCA 458 at [32]–[34].

336 R v Liristis (2004) 146 A Crim R 547 at [57].
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In a little over one-third of the illicit drug offences cases (11 of 30), the principal offence was a 

Commonwealth drug importation offence. While the prevalence of Commonwealth offences created 

further potential for error, this ratio is not as signifi cant as it is in the deception category, where the clear 

majority of offences were Commonwealth offences. 

Just over three-quarters of cases (23 of 30), had only one misdirection, while 7 cases had multiple 

misdirections: 5 cases (2 misdirections) and 2 cases (6 misdirections). Consequently, the 30 cases gave 

rise to 45 misdirections.

The following types of misdirections were identifi ed:

• elements of the offence (11 cases)

• silence of the accused or other witness (6 cases)

• onus and standard of proof (4 cases)

• unreliability warnings (4 cases)

• evidence of lies and fl ight (3 cases)

• R v Birks/R v Manunta direction (3 cases)

• character evidence (3 cases)

• unbalanced summing-up (2 cases with 2 misdirections in each)

• opinion evidence (2 cases)

• alternative or lesser charges; acquittals (1 case)

• tendency evidence (1 case)

• miscellaneous misdirections (3 cases).

Misdirections relating to the elements of the offence (11 of 33); silence of the accused or other witness 

(6 of 20); onus and standard of proof (4 of 10); R v Birks/R v Manunta direction (3 of 7); and character 

evidence (3 of 7), were disproportionately made in drug cases.  

7.6.2  Homicide and related offences 

There were 29 homicide and related offences cases in which the trial judge erred in directing the jury or 

in failing to direct the jury (or in directing or failing to direct himself or herself in a judge-alone trial). The 

most common principal offence, accounting for 21 of 29 cases, was murder.337

In three-quarters of cases (22 of 29), there was only one misdirection, while approximately one-quarter 

(7 of 29) had multiple misdirections: 6 cases (2 misdirections) and one case (3 misdirections). 

Consequently, the 29 cases gave rise to 37 misdirections.

The following types of misdirection were identifi ed:

• complicity (11 cases)

• elements of the offence (4 cases)

• silence of the accused or other witness (3 cases)

• unreliability warnings (3 cases)

• tendency evidence (2 cases)

• unbalanced summing-up (2 cases)

337 The other principal offences were manslaughter (4 cases); infl ict grievous bodily harm with intent to murder (1 case); 

wound with intent to murder (2 cases); and solicit to murder (1 case). 
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• alternative or lesser charges; acquittals (2 cases)

• hearsay evidence (2 cases)

• evidence of lies and fl ight (2 cases)

• onus and standard of proof (1 case)

• opinion evidence (1 case)

• why would the Crown witness lie? (1 case)

• miscellaneous misdirections (3 cases).

The prominence of complicity errors in the homicide cases (11 of 14) is refl ected in the signifi cant 

proportion of homicide cases involving co-offenders. This is to be expected as complicity, by defi nition, 

involves the existence of other offenders and raises issues of shared liability. Of the 29 homicide and 

related offences cases, just over one-third (10 of 29) involved co-offenders (of each other).338 

7.6.3  Deception and related offences

There were 12 deception and related offences cases in which the trial judge erred in directing the jury or 

in failing to direct the jury (or in directing or failing to direct himself or herself in a judge-alone trial). In 11 

of these cases there was only one misdirection. In the remaining case, 2 misdirections were identifi ed. 

Consequently, the 12 cases gave rise to 13 misdirections. 

In three-quarters of the deception and related offences cases (9 of 12), the principal offence was an 

offence against a Commonwealth law.339 These cases are discussed in Chapter 14, “Commonwealth 

offences” at [14.6]. These offences included insider trading (3 cases), breaches of transaction reporting 

requirements (2 cases), tax evasion (2 cases), Medicare fraud (1 case), and importing counterfeit credit 

cards (1 case).340 The potential for misdirections on Commonwealth deception offences is related to the 

lack of clarity of numerous provisions, as acknowledged by the Director of Public Prosecutions (Cth): 

 “The complexity of the laws under which we prosecute should not be underestimated. The insider trading 

laws have been variously described as overly complex, too legalistic, too unclear and too illogical.”341

The most common type of misdirection in deception cases involved the elements of the offence (9 of 

12 cases). These were almost the same 9 cases (excluding one) that had a Commonwealth principal 

offence. 

The following types of misdirections were identifi ed:

• elements of the offence (9 cases)

• alternative or lesser charges; acquittals (2 cases)

• onus and standard of proof (1 case)

• tendency evidence (1 case).

338 R v Harrison; R v Georgiou [2001] NSWCCA 464; R v Cornelissen; R v Sutton [2004] NSWCCA 449; R v SC Smit; R v SA Smit; 

R v Tarrant [2004] NSWCCA 409; K Nguyen v R; ATCN v R; Huynh v R (2007) 180 A Crim R 267; [2007] NSWCCA 363. 

339 R v Firns (2001) 51 NSWLR 548; R v Manasseh; R v Austin [2002] NSWCCA 27; R v Narayanan; R v Singapore Exchange 

& Finance Pty Ltd [2002] NSWCCA 200; R v Iannelli (2003) 56 NSWLR 247; R v O’Driscoll (2003) 57 NSWLR 416; [2003] 

NSWCCA 166; Sood v R (2006) 165 A Crim R 453; [2006] NSWCCA 114; Pulinggam v R (2006) 162 A Crim R 78. In the 

3 remaining cases, the principal offence was a NSW offence: R v Adler [2002] NSWCCA 180; R v Haidar-Wardak (2002) 

132 A Crim R 1; R v Giovannone (2002) 140 A Crim R 1. 

340 The Commonwealth statutes in which these offences were located at the time of offending were the Corporations Law 

(now repealed), Financial Transaction Reports Act 1988, Crimes Act 1914, Customs Act 1901 and the Criminal Code.

341 C Craigie, “Business behaving badly: white collar crime in the 21st century”, paper presented at the 11th International 

Criminal Law Congress, 10 October 2008, Sydney.
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7.7  Summary of fi ndings 
• In 167 of 315 (53.0%) successful conviction appeal cases, a misdirection occurred. 

• In 124 of 167 (74.3%) misdirection cases, a misdirection was the only basis, or in the case of 

multiple misdirections, only bases, for allowing the appeal. In the remaining 43 (25.7%) cases, in 

addition to misdirection(s), other ground(s) of appeal were allowed. 

• The most common ASOC division for misdirections was sexual assault and related offences, which 

accounted for 56 of 167 (33.5%) misdirection cases. The next most common ASOC divisions were 

illicit drug offences with 30 cases (18.0%), followed by homicide and related offences with 29 cases 

(17.4%).

• A large variation was observed in the proportion of successful conviction appeals that were 

allowed on the ground that a misdirection(s) had been given. Of the six ASOC divisions with at least 

10 successful conviction appeals, the highest proportion was 75.0% for deception and related 

offences; and the lowest proportion was 28.1% for robbery, extortion and related offences (range: 

46.9 percentage points).

• Although there were only 167 misdirection cases where a misdirection was given or omitted, a total 

of 219 misdirections was identifi ed. In 131 of 167 (78.4%) misdirection cases, only one misdirection 

was identifi ed; in a further 28 (16.8%) misdirection cases, two misdirections were identifi ed; while 

in the remaining 8 (4.8%) misdirection cases, more than two misdirections were identifi ed. 

• For 64 of 219 (29.2%) misdirections, an objection was made to the direction or omission to direct 

at the trial. For 130 (59.4%) misdirections, no objection was made to the direction or omission to 

direct at trial and leave was required under r 4 of the Criminal Appeal Rules to argue the ground of 

appeal. For the remaining 25 (11.4%) misdirections, it was impossible to tell whether r 4 applied. 

• A diverse range of misdirections was identifi ed in the study, refl ecting the amorphous nature of 

fairness in the context of a criminal trial. 

• The most common type of misdirection involved judicial instructions to juries about the elements 

of an offence (33 misdirections). Other common misdirections related to: Longman directions 

(27 misdirections); failure to warn or give an adequate warning in relation to the potential unreliability 

of evidence pursuant to s 165 of the Evidence Act (23 misdirections); the silence of the accused or 

other witness (20 misdirections); and complicity issues (14 misdirections). 

• There were 33 cases in which there was a misdirection relating to the elements of the offence. Two 

ASOC divisions accounted for 60.6% of these misdirections: illicit drug offences (11 cases); and 

deception and related offences (9 cases).

• In relation to unreliability warnings under s 165 of the Evidence Act, there were 23 cases in which 

the judge failed to give the warning or inform the jury of the matters required under s 165. Problems 

with unreliability warnings most commonly involved judges failing to caution juries in relation to 

hearsay evidence, identifi cation evidence, evidence given by young child complainants, evidence 

from a co-offender who stood to benefi t from giving evidence against the appellant, and evidence 

given by prison informers.

• There were 20 misdirection cases in which there was a misdirection relating to silence, being the 

silence of the accused at trial (13 cases) or pre-trial (3 cases), or the silence of (or failure to call) 

a witness at trial (4 cases). The fi nding of errors on appeal in the cases relating to silence of the 

accused at trial was infl uenced by the High Court’s decision in Azzopardi v The Queen. 

• There were 14 misdirection cases where the misdirection related to complicity. As was expected, of 

these 14 cases, homicide and related offences (specifi cally murder cases) were disproportionately 

represented (11 cases). Ten of the 14 cases involved a misdirection on joint criminal enterprise, 

while 4 focused more specifi cally on accessorial liability. 
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• There were 11 misdirection cases in which there was a misdirection relating to the use which could 

be made of evidence of fl ight or lies told by the appellant. 

• There were 10 misdirection cases in which there was a misdirection relating to the onus and 

standard of proof, 4 of which involved directions in relation to a reasonable hypothesis consistent 

or inconsistent with guilt. Illicit drug cases were over-represented, accounting for 4 of 10 (40.0%) 

of cases.

• There were 10 misdirection cases in which there was a misdirection relating to the availability on 

the evidence of an alternative or lesser charge, or a failure to direct an acquittal.

• There were 7 misdirection cases giving rise to 9 misdirections which involved unbalanced summing-

up. In 3 cases, the unfairness arose because the defence case was not adequately or fairly put and 

thereby favoured the Crown. In 2 cases, the judge erred in refusing to sum up or refer in any way 

to evidence given by witnesses for the defence, and also erred in directing the jury that a matter of 

fact appeared uncontested or not capable of contest. In 2 cases, the judge in summing-up referred 

to irrelevant and prejudicial matters in relation to both appellants.

• There were 7 misdirection cases where the judge erred in failing to give the directions of the type 

suggested in R v Birks and R v Manunta. Illicit drug cases were over-represented, accounting for 3 of 7 

(42.9%) cases.

• There were 7 misdirection cases in which there was a misdirection relating to character evidence. 

Most of these cases fell into two ASOC divisions: robbery, extortion and related offences (3 cases); 

and illicit drug offences (3 cases).

• Some of the other types of misdirection included tendency evidence (6 cases), opinion evidence 

(4 cases); why would the Crown witness lie? (3 cases), hearsay evidence (3 cases), and special 

hearings (2 cases).

• There were 16 misdirection cases giving rise to 18 miscellaneous misdirections. These misdirections 

involved a range of legal issues.

• A further examination of misdirections in key offence categories (excluding sexual assault and 

related offences — which are dealt with in Chapter 13, “Sexual assault appeals” at [13.6]) highlighted 

the problem of complicity directions relating to co-offenders in homicide cases, and the complexity 

of directions on the elements of Commonwealth offences in deception cases. Directing on the 

elements of an offence was also a recurring problem in illicit drug cases, although not to the same 

extent as in the deception cases. 
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8.1  Introduction
This relatively short chapter of the study examines the successful conviction appeal cases in the study 

period which involved wrong decisions of any question of law within the terms of limb 2 of s 6(1) of the 

Criminal Appeal Act 1912 that were not admissibility errors or misdirections. For the purposes of the 

study, these wrong decisions of any question of law are referred to as “other limb 2 errors”. Admissibility 

errors and misdirections falling within limb 2 are dealt with in Chapter 6, “Limbs 2 and 3 cases: admission 

or rejection of evidence” and Chapter 7, “Limbs 2 and 3 cases: misdirections” respectively. The issue of 

when limb 2 is enlivened is discussed in detail in Chapter 3, “The legislative basis of conviction appeals 

in NSW”. 

Apart from admissibility errors and misdirections, a wrong decision of any question of law may occur 

where there has been a failure to observe a statutory provision which is expressed in terms of a legal 

imperative, such as the requirement imposed on a judge in a judge-alone trial under former s 33(2) of 

the Criminal Procedure Act 1986 (see now s 133) to include in his or her judgment, the principles of 

law or the fi ndings of fact on which he or she has relied in delivering the verdict.1 A wrong decision of 

any question of law may also occur where a decision has been made refusing to order a separate trial.

8.2  Frequency of other limb 2 cases 
In 7 of 315 (2.2%) successful conviction appeal cases, the judge made an other limb 2 error (the “other 

limb 2 cases”). In all 7 of the other limb 2 cases, only a single other limb 2 error was found. These cases 

are set out in Appendix A.

In 3 of 7 other limb 2 cases, an other limb 2 error was the only basis for allowing the appeal. In the 

remaining 4 cases, in addition to the other limb 2 error, other ground(s) of appeal were allowed.2 

Chapter 8 

Other limb 2 cases

1 Fleming v The Queen (1998) 197 CLR 250 per Gleeson CJ, McHugh, Gummow, Kirby and Callinan JJ at [27], [30]; AK v 

State of WA (2008) 232 CLR 438 per Gummow and Hayne JJ at [47], Heydon J at [86]. See also R v Minani (2005) 63 

NSWLR 490 at [28] where the court applied Fleming to the requirement under s 21B of the former Mental Health (Criminal 

Procedure) Act 1990 (now Mental Health (Forensic Provisions) Act 1990) that a judge who determines a special hearing 

without a jury include in his or her determination the principles of law and the fi ndings of fact on which the judge relied.

2 Comprising 2 cases where both “other limb 2 errors” and misdirections were found; one case where both “other limb 2 

errors” and admissibility errors were found; and one case where an “other limb 2 error”, admissibility errors, a misdirection 

and an “other limb 3 act or omission” were found.
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8.3  Whether issue raised at trial
The appellant raised the issue the subject of the error at trial in 5 of the other limb 2 cases. In the 

remaining 2 cases, the issue was not raised at trial.3 

8.4  Types of other limb 2 errors
There were three types of other limb 2 error identifi ed:  

• failure to properly apply statutory provisions in relation to fi tness to be tried or special hearings 

(3 cases)

• failure to give adequate reasons for verdict (2 cases) 

• refusal to order separate trials (2 cases).

A refusal to order a separate trial is not generally argued as a separate ground in a conviction appeal 

because such a refusal can be challenged before the commencement of the trial in an appeal against 

an interlocutory judgment or order under s 5F of the Criminal Appeal Act.4 

Four of the 7 other limb 2 cases fell into ASOC divisions: homicide and related offences (2 cases); 

and robbery, extortion and related offences (2 cases), while the remaining 3 fell into different ASOC 

divisions. 

Table 8.1 summarises the nature of the other limb 2 error in each of these cases (by ASOC division). 

Table 8.1: Other limb 2 cases by ASOC division

ASOC division and 
principal offence

Nature of error

Homicide and related offences

Murder 5 Prior to the trial, an inquiry was held into the appellant’s fi tness to be tried. The jury found 

him fi t to stand trial. The appellant’s counsel re-ventilated the question of whether he was 

unfi t to be tried on three further occasions during the course of the trial. However, on each 

occasion, the judge declined to order a further fi tness hearing. 

The judge erred because the fi tness issue was raised in “good faith” by counsel within the 

terms of s 10(2) of the then Mental Health (Criminal Procedure) Act 1990,6 and counsel 

had been unable to obtain instructions from the appellant. There was occasion for real or 

genuine concern in relation to the appellant’s fi tness. 

3 R v B Blanchette; R v C Blanchette [2001] NSWCCA 446. According to Heydon JA at [24], there was no reason to 

suppose that the responsibility for the unsatisfactory nature of the judge-alone trial (which included a failure by the judge 

to make fi ndings of fact and provide an explanation of the law on which he relied) was to be “laid at the door of the Crown 

any more than it [was] to be laid at the door of the appellants”. From this it was inferred that the appellant did not raise 

the issue at trial.

4 R v Saunders (1994) 72 A Crim R 347. For an example of a successful interlocutory appeal where separate trials were 

ordered, see R v Chami; R v TS (2002) 128 A Crim R 428.

5 R v Mailes (2001) 53 NSWLR 251 at [20]–[21], [227]–[228].

6 Now the Mental Health (Forensic Provisions) Act 1990.
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ASOC division and 
principal offence

Nature of error

Murder7 The appellant made an application for a separate trial from his co-accused (both before 

the trial commenced and during the trial) relying on prejudicial statements about the 

appellant which had been made by the co-accused in his record of interview. The 

applications were refused. Two witnesses, whose credibility was in issue, gave evidence 

against the appellant. 

The judge erred in rejecting the application for a separate trial. Although the evidence from 

the co-accused’s record of interview was not admissible against the appellant, the jury 

would not have been able to ignore the evidence, regardless of the directions given, and it 

must have intruded into the case against the appellant. There was no practicable way the 

jury could have assessed the credibility or reliability of the evidence of the two witnesses 

differently in the case against the appellant than in the case against the co-accused.

Robbery, extortion and related offences

Robbery in company8 In a judge-alone trial, the judge failed to give adequate reasons for the verdict. The 

judge did not make any fi ndings as to whether the wallet or the money in it belonged to 

the victim. Further, the judge did not make any fi ndings as to the contents of the wallet 

nor whether the money contained in it was the money the subject of the charge or not. 

The issue was fundamental and went directly to the issue of guilt. The judge also failed 

to expose his reasoning process as to how, notwithstanding the evidence of the wallet 

containing $406.80 having been found, a guilty verdict was reached. Further, the judge did 

not explain the principles of law on which he relied.

Sexual assault and related offences

Sexual intercourse without 

consent with person under 

16 years by person in authority9

The judge erred by failing to order separate trials in relation to two groups of 

complainants. The more serious offences alleged by two complainants should have been 

separated from the less serious offences alleged by four other complainants. 

Illicit drug offences

Knowingly take part in 

manufacture commercial 

quantity of prohibited drug10

During the trial, the appellant was admitted to a psychiatric unit and a report was tendered 

which confi rmed a diagnosis of depression and stated that he was unfi t to stand trial. 

Counsel made an application for a fi tness hearing which the judge refused on the basis 

that it was not made in “good faith” within the terms of s 10(2) of the then Mental Health 

(Criminal Procedure) Act. The appellant was arrested on a bench warrant and the trial 

continued. The judge refused a second application for a fi tness hearing. 

The judge usurped the role of the jury by considering whether the appellant was, as 

a matter of probability, unfi t to be tried. The judge acknowledged the possibility that 

the appellant might be unfi t, which should have been suffi cient to fi nd that a real and 

substantial question had been raised. The issue of unfi tness should not have been 

approached as a contest between the parties.

Property damage and environmental pollution

Maliciously damage property 

by means of fi re 11

After the appellant was found unfi t to plead, a special hearing took place before the judge sitting 

alone. By consent, the Crown case was presented by the tender of witness statements, and 

there was no defence case. The judge did not comply with s 21B(2) of the then Mental Health 

(Criminal Procedure) Act 1990 which required the judge to provide reasons for the verdict. It was 

not suffi cient for the judge to merely make a statement of the principles of law and the fi ndings 

of fact. A judge must give reasons justifying the factual fi ndings and the verdict. 

7 R v Pham [2004] NSWCCA 190 at [8]–[9].

8 R v B Blanchette; R v C Blanchette [2001] NSWCCA 446. The grounds (9B—C) were conceded by the Crown at [9].

9 R v Barton [2004] NSWCCA 229 at [15].

10 R v Tier (2001) 121 A Crim R 509 at [84], [86].

11 R v Zvonaric (2001) 54 NSWLR 1 at [9]–[10], [45]–[46], [48].
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8.5  Summary of fi ndings
• Putting aside admissibility errors and misdirections, there were only a small number of cases (7) 

which involved a wrong decision of any question of law in the study.

• The appellant raised the issue (the subject of the error) at trial in 5 cases. In the remaining 2 cases, 

the issue was not raised at trial.

• Three cases involved a failure to properly apply statutory provisions in relation to unfi tness to be 

tried or special hearings; 2 cases involved a failure to give adequate reasons for verdict; and 2 cases 

involved an erroneous refusal to order a separate trial.
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9.1  Introduction 
This chapter examines the successful conviction appeal cases in the study period where an act or 

omission resulted in a miscarriage of justice within the terms of limb 3 of s 6(1) of the Criminal Appeal Act 

1912, but which did not involve an admissibility error or a misdirection. For the purposes of the study, 

these are referred to as “other limb 3 acts or omissions”. Admissibility errors and misdirections falling 

within limb 3 are dealt with in Chapter 6, “Limbs 2 and 3 cases: admission or rejection of evidence”, 

and Chapter 7, “Limbs 2 and 3 cases: misdirections”, respectively. 

Limb 3, “on any other ground whatsoever there was a miscarriage of justice”,1 is an infi nitely fl exible “dragnet” 

provision.2 Its introduction, along with the other limbs, represented an important change of approach to 

criminal appeals, with the previous practice of using writs of error being swept aside and replaced with 

grounds of appeal which were unconstrained in their application as demonstrated by the words: “any other 

ground whatsoever”.3 Justices Kirby and Callinan remarked on the concept of “miscarriage of justice”: 

“[j]ustice, in strict terms, miscarries whenever there is a departure from proper process”.4 

Limb 3 is wider than the concept of error and “not all miscarriages involve error”.5 Indeed, the acts 

or omissions which may result in a miscarriage of justice have been described by appellate courts 

variously as encompassing “some departure from the proper conduct of a criminal trial”,6 a “failure 

of the judicial process”,7 “something [which] occurred or did not occur in the trial”,8 and a “defect in 

process”, “failure of process”, or “departure from the requirements of a fair trial according to law”.9 

The ultimate question is whether the act or omission resulted in a miscarriage of justice. Not every 

departure from the relevant laws and procedures for the proper conduct of a criminal trial will affect the 

outcome of the trial and constitute a miscarriage of justice.10  

Chapter 9 

Other limb 3 cases

1 See Chapter 3, “The legislative basis of conviction appeals in NSW”, at [3.3.3] where consideration is given to the meaning 

of miscarriage of justice in the cases.

2 TKWJ v The Queen (2002) 212 CLR 124 per McHugh J at [72]. 

3 Fleming v The Queen (1998) 197 CLR 250 at [16] where the HCA referred to the repeal of s 23 of the Criminal Appeal 

Act: “Writs of error, and the powers and practice now existing in the Supreme Court in respect of motions for new trials, 

and the granting thereof in criminal cases, save as aforesaid, are hereby abolished”. As to the history of writs in England, 

see RB Cooke, “Venire de novo” (1955) 71 LQR 100 where the author identifi es various irregularities which were held to 

cause a mistrial.

4 Libke v The Queen (2007) 230 CLR 559 at [48].

5 Nudd v The Queen (2006) 80 ALJR 614 per Gleeson CJ at [7].

6 TKWJ v The Queen (2002) 212 CLR 124 per McHugh J at [69].

7 Cesan v The Queen (2008) 236 CLR 358 per French CJ at [87]. 

8 TKWJ v The Queen (2002) 212 CLR 124 per Gaudron J at [30].

9 Nudd v The Queen (2006) 80 ALJR 614 per Gleeson CJ at [6].

10 Benbrika v R [2010] VSCA 281 at [212], citing TKWJ v The Queen (2002) 212 CLR 124 per McHugh J at [67].
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If limb 3 is established, the onus shifts to the Crown under the proviso to show that the court should 

dismiss the appeal because no substantial miscarriage of justice actually occurred.11 The Crown was 

not able to do so for any of the cases under consideration below.

9.2  Frequency of other limb 3 cases
In 73 of 315 (23.2%) successful conviction appeal cases, other limb 3 acts or omissions arose (“other 

limb 3 cases”). These cases are set out in Appendix A.

In 57 of 73 (78.1%) other limb 3 cases, these other limb 3 acts or omissions were the only basis, or in 

the case of multiple other limb 3 acts or omissions, only bases, for allowing the appeal. In the remaining 

16 (21.9%) cases, in addition to the other limb 3 acts or omissions, other ground(s) of appeal were 

allowed.12 

9.2.1  Other limb 3 cases by ASOC division

Table 9.1 classifi es the 73 other limb 3 cases by ASOC division. By far the most common offences 

fell into ASOC division, sexual assault and related offences, which accounted for 23 of 73 (31.5%) 

other limb 3 cases. The next most common offences fell into the ASOC divisions, illicit drug offences, 

which accounted for 13 (17.8%) other limb 3 cases; and robbery, extortion and related offences, which 

accounted for 12 (16.4%) other limb 3 cases.

Table 9.1 also shows the number of other limb 3 cases in each ASOC division as a percentage of all 

successful conviction appeals. A large variation was observed in the proportion of successful conviction 

appeals that were allowed on this ground. Of the six ASOC divisions with at least 10 successful 

conviction appeals, the highest proportion was 37.5% for robbery, extortion and related offences; and 

the lowest proportion was 6.3% for deception and related offences (range: 31.2 percentage points).

9.3  Frequency of other limb 3 acts or omissions
In some cases, the court found multiple other limb 3 acts or omissions. Accordingly, although there 

were only 73 other limb 3 cases, 78 other li mb 3 acts or omissions were identifi ed. In 68 of 73 (93.2%) 

other limb 3 cases, only one other limb 3 act or omission was identifi ed. In the remaining 5 (6.8%) 

cases, two other limb 3 acts or omissions were identifi ed.

9.4  Rule 4 of the Criminal Appeal Rules
By its express terms, r 4 of the Criminal Appeal Rules did not apply to the other limb 3 acts or omissions. 

This is because they did not involve a “direction, omission to direct, or decision as to the admission or 

rejection of evidence” given by the judge at the trial. Nevertheless, trial counsel have an obligation to 

11 Cesan v The Queen (2008) 236 CLR 358 per Hayne, Crennan and Kiefel JJ at [112], [122], Heydon J agreeing at [133]. 

See further authorities cited in Chapter 3, “Legislative basis for conviction appeals in NSW” at [3.3.3], n 103. 

12 Comprising 9 cases where both “other limb 3 acts or omissions” and misdirections were found; 5 cases where both 

“other limb 3 acts or omissions” and admissibility errors were found; and one case where an “other limb 3 act or 

omission”, admissibility errors, a misdirection, and an “other limb 2 error” were found. There was one case where limb 1 

was established in addition to an “other limb 3 act or omission” and a misdirection.
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13 R v Fordham (1997) 98 A Crim R 359 at 361.

14 R v Tripodina (1988) 35 A Crim R 183 at 191. See the discussion in Chapter 3, “The legislative basis of conviction appeals 

in NSW” at [3.3.2].

ASOC divisiona Other limb 3 cases Number of 
successful 
conviction 

appeals 

Other limb 3 
cases as a 
percentage 

of successful 
conviction 

appeals 

n % n %

Sexual assault and related offences 23 31.5 104 22.1

Illicit drug offences 13 17.8 53 24.5

Robbery, extortion and related 

offences

12 16.4 32 37.5

Acts intended to cause injury 7 9.6 27 25.9

Homicide and related offences 6 8.2 46 13.0

Theft and related offences 4 5.5 5 80.0

Unlawful entry with intent/burglary, 

break and enter

3 4.1 8 37.5

Abduction and related offences 1 1.4 6 16.7

Deception and related offences 1 1.4 16 6.3

Weapons and explosives offences 1 1.4 2 50.0

Offences against justice procedures, 

government security and 

government operations

1 1.4 9 11.1

Miscellaneous offences 1 1.4 2 50.0

Otherb 0 0.0 5 0.0

Total 73 100.0 315 23.2

    
a  For the purposes of the study, driving causing death has been included under ASOC division, dangerous or negligent acts 

endangering persons, rather than homicide and related offences; and accessories after the fact have been included under 

ASOC division, offences against justice procedures, government security and government operations.

b  “Other” comprises ASOC divisions where there were no other limb 3 cases.

raise issues at trial that can be cured.13 An appellate court may take into account whether the appellant 

could have raised the issue at trial.14 Prima facie, where a matter was raised by counsel at trial, the other 

limb 3 act or omission will be considered avoidable. In order to assess whether the other limb 3 acts or 

omissions were “avoidable” or “unavoidable” on the part of the trial judge, it is necessary to consider 

whether there was anything that the judge could have done which would have saved the trial. For 

example, in a case which succeeds on the ground of fresh evidence discovered after the trial, there is 

nothing the trial judge could have done which would have saved the trial. These fi ndings are presented 

in Appendix E.

Table 9.1: Other limb 3 cases by ASOC division
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In summary, 49 of 78 (62.8%) other limb 3 acts or omissions were unavoidable, while the remaining 29 

(37.2%) were avoidable. This refl ects the limited capacity of the judge to foresee or intervene in some 

situations where the prosecution or the defence had control of the issue and caused the problem. 

The characterisation of the other limb 3 acts or omissions as avoidable or unavoidable will be examined 

further below according to discrete subject areas. 

9.5  Types of other limb 3 acts or omissions
Table 9.2 categorises the other limb 3 acts or omissions according to well recognised legal subject 

areas. 

Table 9.2: Types of other limb 3 acts or omissions

15 Ratten v The Queen (1974) 131 CLR 510 per Barwick CJ at 518–520.

16 Mickelberg v The Queen (1989) 167 CLR 259 per Toohey and Gaudron JJ at 301.

Type of other limb 3 act or omission Number of 
other limb 3

 acts or 
omissions

Percentage 
of other 

limb 3 acts or 
omissions

Percentage
of other 

limb 3 casesa 

n % %

Fresh evidence 16 20.5 21.9

Conduct of Crown case 14 17.9 19.2

Judge’s conduct of trial 14 17.9 17.8b

Withdrawal of guilty plea 10 12.8 13.7

Procedural defects or irregularities 9 11.5 12.3

Juror irregularities 8 10.3 11.0

Conduct of defence case 7 9.0 9.6

Total 78 100.0
   

a  Based on 73 cases. Given that in 5 of these cases more than one type of act or omission was identifi ed, the total 

fi gure will exceed 100%. 

b While there were 14 other limb 3 acts or omissions, these arose in 13 cases.

The following are the three most common other limb 3 acts or omissions:

• fresh evidence (16 acts or omissions)

• conduct of the Crown case (14 acts or omissions)

• judge’s conduct of trial (14 acts or omissions in 13 other limb 3 cases). 

9.5.1  Fresh evidence

 A well-known basis for allowing an appeal is the discovery of fresh evidence. Fresh evidence is evidence 

not available to the accused at the time of the trial, actually or constructively. Evidence is constructively 

available if it could have been discovered or available at the trial by the exercise of due diligence.15 

The rationale for setting aside a conviction on the basis of new evidence or fresh evidence is that the 

absence of that evidence from the trial was, in effect, a miscarriage of justice. The evidence must be 

examined in the context of the evidence given at the trial.16 
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In Mickelberg v The Queen,17 Mason CJ stated that the appropriate test to be applied by an appellate 

court in deciding whether to set aside a conviction on the ground of fresh evidence: 

 “… is whether the [appellate] Court considers that there is a signifi cant possibility that the jury, acting 

reasonably, would have acquitted the appellant had the fresh evidence been before it at the trial. This 

test was endorsed by four of the fi ve justices in Gallagher v The Queen [(1986) 160 CLR 392]”.18

In some cases, the fresh evidence is enough to raise a reasonable doubt and warrant an acquittal. In 

R v Abou-Chabake,19 Kirby J said:

 “…   where a verdict of acquittal is sought and the new evidence is of such cogency that innocence 

is shown to the Court’s satisfaction, or the Court entertains a reasonable doubt as to guilt, the guilty 

verdict will be quashed and the appellant discharged”.20

However, where a new trial is sought, it will be ordered where the fresh evidence:

• is “credible” or at least capable of belief,21 or “plausible”,22 and 

• would, in the context of the evidence given at the trial, have been likely to have caused the jury to 

have entertained a reasonable doubt about the guilt of the accused,23 or, if there is a practical 

difference, there is a signifi cant possibility that the jury, acting reasonably, would have acquitted 

the accused.24

The case law after Gallagher appears to regard the two formulations, “likelihood” and “signifi cant 

possibility” (that the jury would have acquitted the appellant if the fresh evidence had been available), 

as offering different standards: with “signifi cant possibility” being regarded as giving rise to a less 

stringent test than “likelihood”.25 

 Since these High Court decisions, it has also been established that where the fresh evidence goes to 

a fundamental issue in the trial it will be admitted or received on appeal, notwithstanding that it could 

have been made available earlier with reasonable diligence.26 

In 16 other limb 3 cases, the conviction appeal was allowed following the discovery of fresh evidence. 

These fresh evidence cases are to be distinguished from the 12 cases which raised fresh evidence, but 

which were heard by the Court of Criminal Appeal as an inquiry into conviction under the former Pt 13A 

(ss 474A–474P) of the Crimes Act 1900 because the court was functus offi cio.27 Those inquiries are 

discussed separately in Chapter 11, “Inquiries into conviction”. 

The 16 fresh evidence cases fell into the following ASOC divisions: sexual assault and related offences 

(7 cases); homicide and related offences (4 cases); robbery, extortion and related offences (3 cases); 

deception and related offences (1 case); and illicit drug offences (1 case).

17 (1989) 167 CLR 259.

18 ibid at 273.

19 (2004) 149 A Crim R 417.

20 ibid at [63], bullet point 5.

21 Gallagher v The Queen (1986) 160 CLR 392 per Gibbs CJ at 395.

22 Mickelberg v The Queen (1989) 167 CLR 259 per Toohey and Gaudron JJ at 301.

23 Gallagher v The Queen (1986) 160 CLR 392 per Brennan J at 410.

24 ibid per Mason and Deane JJ at 402.

25 For example, in R v Ali (2001) 122 A Crim R 498, Badgery-Parker AJ stated at [9]: “With respect, it seems to me there is 

‘a practical difference’ between the two formulations — the difference between likelihood and a signifi cant possibility. The 

latter formulation poses a less stringent test”.

26 R v LTP [2004] NSWCCA 109 at [82], referring to R v Bikic [2002] NSWCCA 227 and R v Sleiman [2003] NSWCCA 231.

27 See now Crimes (Appeal and Review) Act 2001, Pt 7. 
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In 5 of 16 fresh evidence cases, fresh psychological or psychiatric evidence was given which cast 

doubt on whether the appellant had been fi t to stand trial. A further 3 cases involved witnesses who 

were not called at trial, or whose evidence changed signifi cantly from that given at trial. The remaining 

8 cases presented a variety of issues. 

It is clear that in these 16 fresh evidence cases there was nothing the trial judge could have done to 

save the trial. Given the nature of the fresh evidence in these cases — where the evidence in question 

was unexpected, new or different — this fi nding is not surprising. Accordingly, what occurred or did not 

occur in each case was unavoidable. 

The outcome of the 16 fresh evidence cases (specifi cally on the fresh evidence counts) was a new 

trial in 12 cases28 and an acquittal in 4 cases.29 These 4 acquittal cases fell into ASOC division, sexual 

assault and related offences.

Fitness to be tried 
 The relevant test to be applied if there is material before the appellate court which raises a question 

about the propriety of a conviction on the basis that the appellant may have been unfi t to stand trial 

is that the court should quash the conviction unless it is satisfi ed that, had the question been raised 

before or during the trial which led to the conviction, the trial court acting reasonably must have found 

that the appellant was fi t to stand trial.30

There were 5 cases in which the fresh evidence was psychological or psychiatric evidence about the 

appellant’s unfi tness to plead.31 The outcome in all 5 cases was that a new trial was ordered. At a retrial, 

the question of fi tness to be tried, and the appropriate course to be taken in the event of unfi tness, 

would be investigated.32 It is irrelevant that the appellant may, on a retrial, be found to be fi t, or even 

that a question of unfi tness might, at that stage, not arise.33 

One of the 5 cases was unusual because the appellant pleaded guilty and did not stand trial. However, 

the case was resolved as a fi tness case and the appellate court applied the test in R v RTI,34 extending 

the operation of the test to circumstances where a plea was taken.35 

Witnesses
In 3 cases, the fresh evidence took the form of evidence from witnesses who were not known about at 

the trial, were available but were not called at the trial, or gave evidence to a different effect at the trial. 

28 R v Murrell (2001) 123 A Crim R 54; R v T (2001) 122 A Crim R 206; [2001] NSWCCA 210; R v Ali (2001) 122 A Crim R 498; 

R v Moussa (No 2) (2002) 134 A Crim R 296; R v White (2003) 140 A Crim R 63; [2003] NSWCCA 64; R v RTI (2003) 

58 NSWLR 438; R v Johnson [2004] NSWCCA 121; R v Henley [2005] NSWCCA 126; R v Poole [2006] NSWCCA 93; 

Kirkwood v R [2006] NSWCCA 181; Tuigamala v R [2006] NSWCCA 380; Wills v R (2007) 173 A Crim R 208. 

29 R v Kehoe; R v Otto [2001] NSWCCA 192; R v Tisdell [2003] NSWCCA 60; R v LTP [2004] NSWCCA 109. 

30 R v RTI (2003) 58 NSWLR 438 at [31]; R v Rivkin (2004) 59 NSWLR 284 at [295]; R v Henley [2005] NSWCCA 126 at [4].

31 R v RTI (2003) 58 NSWLR 438; R v Henley [2005] NSWCCA 126; Kirkwood v R [2006] NSWCCA 181; Tuigamala v R [2006] 

NSWCCA 380; Wills v R (2007) 173 A Crim R 208.

32 Tuigamala v R [2006] NSWCCA 380 at [33].

33 Wills v R (2007) 173 A Crim R 208 at [81].

34 (2003) 58 NSWLR 438.

35 Kirkwood v R [2006] NSWCCA 181 at [12]–[13].



 Other limb 3 cases   149

9

Two of these cases fell into ASOC division, robbery, extortion and related offences, being armed 

robberies in which identifi cation was the crucial issue.36 The remaining case fell into ASOC division, 

illicit drug offences.37

In one case, the court did not rely on the fresh evidence test because counsel for the appellant conceded 

that the evidence “was available at the time of the trial in that it was known to exist”,38 but submitted 

that, irrespective of why the evidence was not called, the appellant was deprived of its benefi t in 

circumstances that gave rise to the possibility of a miscarriage of justice. 

The specifi c circumstances of these 3 fresh evidence cases were: 

• New witness — A manager of a shop near where the robbery occurred heard that the appellant, a 

casual acquaintance, was in prison for the offence. The manager had seen the perpetrators on the 

day of the robbery and could confi rm that the appellant was not one of them. The fresh evidence 

met the more stringent test (that is, there was a “likelihood” rather than a “signifi cant possibility” 

that the jury would have acquitted the appellant).39 

• Witness not called — Two witnesses were available to the defence but were not called at trial. The 

appellate court queried whether the evidence was, strictly speaking, fresh evidence but found it 

unnecessary to resolve that question. The witnesses cast doubt on the appellant’s ownership of 

some drugs found by the police in a car. The court held that the failure to call the witness who 

was in the car with the appellant when it was searched by police did not, on its own, give rise 

to a possibility of a miscarriage of justice.40 The second witness was willing to testify, but had to 

go overseas before he could be called to give evidence. The absence of his testimony was not a 

conscious decision taken by the appellant or his counsel, and the absence of this evidence gave 

rise to the possibility that a miscarriage of justice occurred.41

• Different evidence from same witness — The appellant was convicted of robbery on the basis of 

being in the bank as a robber. A witness who gave evidence at the trial recognised the appellant 

in the dock as the man she saw who was the driver of the getaway car. This evidence was never 

presented to the jury. Instead, her evidence was used to bolster the Crown case that the appellant 

was one of the men in the bank.42 After the trial she made a further statement to the police. She 

said that when she gave evidence at the trial she was unaware, prior to giving evidence, exactly 

who was being tried out of the three men she had seen. If the jury had known that she believed the 

appellant was the driver of the getaway car, the jury could have taken the view that the Crown had 

not proved its case beyond reasonable doubt.43

Other fresh evidence cases
The factual circumstances of fresh evidence in the remaining 8 cases were varied. They included a 

complainant recanting her evidence; the discovery of evidence which contradicted the complainants’ 

version of events; and expert testimony which re-interpreted evidence tendered at trial to the advantage 

of the appellant. 

36 R v Ali (2001) 122 A Crim R 498; R v White (2003) 140 A Crim R 63; [2003] NSWCCA 64. 

37 R v Moussa (No 2) (2002) 134 A Crim R 296. This judgment re-opened a previous appeal, which was possible because 

the orders from the previous appeal had not been perfected. 

38 ibid at [8].

39 R v Ali (2001) 122 A Crim R 498 at [9].

40 R v Moussa (No 2) (2002) 134 A Crim R 296 at [17]. 

41 ibid at [24], [27].

42 R v White (2003) 140 A Crim R 63; [2003] NSWCCA 64 at [44]. 

43 ibid at [53].
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The specifi c circumstances of these 8 cases were: 

• After the trial it was discovered that the appellant was a juvenile at the time he was interviewed by 

the police. He had not been accompanied at the interview, and therefore the record of interview 

should have been excluded at the trial.44 

• A videotape was found which portrayed an incident at which the appellant was supposedly present, 

according to the testimony of the three complainants, but the video confi rmed the appellant’s lack 

of involvement in the incident.45 

• A photograph was found which clarifi ed the date of an alleged incident and confi rmed that, at that 

time, the offence charged did not exist.46 

• Medical reports confi rmed that the appellant had sought treatment for impotence prior to the alleged 

sexual assault involving penile penetration. Evidence from the appellant’s general practitioner had 

not been obtained for the trial due to confusion over the doctor’s name.47

• A conversation by the appellant was captured by a listening device and was of critical importance to 

the Crown case of murder. The recording was of poor quality and the contents of the conversation 

were disputed at trial. The Crown conceded on appeal, in light of new expert opinion, that the 

words transcribed by the expert were less inculpatory than the meaning which the prosecution had 

attributed to the appellant, who lost a real chance of an acquittal.48

• Phone records, previously not obtained, showed that the appellant did not call home as the 

complainant alleged on an occasion when they were together.49 

• After the trial, the complainant went to the police and reported that her evidence in the trial was 

false and the appellant had never had sexual intercourse with her. She swore to that effect at the 

appeal hearing.50

9.5.2  Withdrawal of guilty plea

A miscarriage of justice within the terms of limb 3 can arise where an accused person pleads guilty, 

but later seeks to withdraw the plea. In R v Hura,51 the court collected authorities to outline the 

circumstances in which a court will set aside a guilty plea: 

• the appellant did not appreciate the nature of the charge to which the plea was entered

• the plea was not a free and voluntary confession

• the plea was not really attributable to a genuine consciousness of guilt

• there was a mistake or other circumstances affecting the integrity of the plea as an admission of 

guilt

• the plea was induced by threats or other impropriety when the appellant would not otherwise have 

pleaded guilty

44 R v T (2001) 122 A Crim R 206; [2001] NSWCCA 210 at [63]. 

45 R v Otto [2001] NSWCCA 192 at [13]–[14]. As a consequence, the co-offender was also acquitted: R v Kehoe [2001] 

NSWCCA 192 at [17].

46 R v LTP [2004] NSWCCA 109 at [85]. The case resulted in an acquittal on this charge. However, a retrial was ordered on 

other counts. 

47 R v Johnson [2004] NSWCCA 121 at [9], [18].

48 R v Murrell (2001) 123 A Crim R 54 at [21]. 

49 R v Poole [2006] NSWCCA 93 at [43]. 

50 R v Tisdell [2003] NSWCCA 60 at [3]–[4].

51 (2001) 121 A Crim R 472. 
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• the circumstances suggested that it was not a true admission of guilt, or the person who entered 

the plea was not in possession of all of the facts and did not entertain a genuine consciousness of 

guilt.52 

In 10 other limb 3 cases, a miscarriage was occasioned where the appellant pleaded guilty, but later 

successfully sought to have the plea withdrawn. 

This category arguably overlaps with some other categories. It is important to note that cases counted 

here involving a plea made on poor advice of counsel were not double-counted under the category 

of “defence counsel’s conduct of trial”. Similarly, two cases in which the judge’s preliminary views 

infl uenced the appellant to plead guilty were counted here rather than under “judge’s conduct of trial”. 

The 10 withdrawal of plea cases fell into the following ASOC divisions: illicit drug offences (3 cases); 

sexual assault and related offences (2 cases); robbery, extortion and related offences (2 cases); unlawful 

entry with intent/burglary, break and enter (2 cases); and homicide and related offences (1 case).

In all 10 withdrawal of plea cases, the other limb 3 acts or omissions were unavoidable. Seven of these 

cases involved problems with proving the elements of the offence. The remaining 3 cases involved 

issues relating to advice given by defence counsel. While in 2 of the remaining 3 cases the judge’s 

views infl uenced the decision of the appellant to plead guilty, defence counsel was responsible for 

putting pressure on the appellant to plead guilty.53

The appellate court ordered an acquittal in only 2 of these 10 cases. Generally, the court made an order 

requiring the case to be further dealt with either by way of a new trial (6 cases) or by remittal to a lower 

court (2 cases).

Elements of offence
In 7 of 10 withdrawal of plea cases, the appellate court found that the Crown could not prove an 

element of the offence. Table 9.3 summarises the problems which arose in proving the elements of the 

offences in these cases (by ASOC division). 

Table 9.3: Other limb 3 cases — withdrawal of guilty plea: proof of element of offence

ASOC division and principal 
offence

Element of offence Problems with proving element of offence

Illicit drug offences

Supply prohibited drug on 

ongoing basis: s 25A of the 

Drug Misuse and Traffi cking 

Act 1985 54 

The person supplying 

the drugs must gain 

some fi nancial or 

material reward

There was no evidence of fi nancial or material reward for the 

appellant in two of the transactions. If the evidence for the 

ongoing supply offence is insuffi cient at a new trial, s 25A(4) 

enabled a jury to return a guilty verdict to an ordinary supply 

offence.

52 ibid at [32], adopted in Johnston v R [2009] NSWCCA 82 at [9]. Relevant authorities are listed after each factor in Hura, 

but are omitted here. 

53 In R v KCH (2001) 124 A Crim R 233 at [104]–[105], the court held that the improper pressure to plead guilty came from 

the trial counsel, who relayed to the appellant opinions expressed by the judge during the trial with regard to the serious 

consequences for the appellant of being convicted. In R v Maltese (2004) 150 A Crim R 97 at [9], [12], the appellant 

submitted on appeal that his plea during the trial was infl uenced by his lawyers and the preliminary views expressed by 

the judge (in a judge-alone trial) as to the likelihood of conviction due to the signifi cance of a signed confession. See 

further discussion below.

54 R v Jackson [2004] NSWCCA 110 at [33], [39].
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ASOC division and principal 
offence

Element of offence Problems with proving element of offence

Supply prohibited drug on 

ongoing basis: s 25A of the 

Drug Misuse and Traffi cking 

Act 198555

Three or more 

separate occasions 

of supply, within 30 

consecutive days

The appellant conceded the transactions took place, but for 

two transactions he contended he was a conduit and did not 

actually supply the drug to the undercover operative. At th e 

time when the appellant entered his plea of guilty, he was under 

a misapprehension as to what was required for the Crown to 

establish the elements of the offence. The appellant’s version of 

events may well have provided an answer to the charge. 

Deemed supply less than 

commercial quantity of 

prohibited drug: ss 25(1) and 

29(a) of the Drug Misuse and 

Traffi cking Act 198556

The presumption 

of supply can be 

rebutted if the 

accused proves 

possession of the 

drug for a reason 

other than supply

The appellant instructed his counsel that the drug was only 

for his personal use, but counsel wrongly thought that this did 

not affect the issue of guilt and only operated in mitigation at 

sentence.

Unlawful entry with intent/burglary, break and enter

Break, enter and steal: s 112(1) 

of the Crimes Act 1900 57

“Break” The appellant entered the house through an open back door. 

The Crown conceded on appeal that there was no evidence 

of breaking. The plea embraced the lesser offence of “steal in 

a dwelling”, but the appellate court was not satisfi ed on the 

material it had before it that it had the power to substitute a 

conviction for that offence.

Aggravated enter dwelling 

with intent to commit assault 

occasioning actual bodily 

harm (in company): s 111(2) of 

the Crimes Act 190058

Specifi c intent to 

infl ict injury

The appellant said he was not made aware of the necessary 

intention required. The defence solicitor maintained that he did 

explain this, but in terms of recklessness, which was incorrect. At 

a new trial, the appellant would be liable for an offence of assault 

occasioning actual bodily harm under s 59 of the Crimes Act.

Sexual assault and related offences

Sexual assault: s 61I of the 

Crimes Act 190059

Lack of consent The complainant agreed to participate in fellatio under a mistaken 

belief that the appellant, who observed her shoplifting, was a 

security offi cer. There was no “threat” within the meaning of 

the lack of consent deeming provision in s 61R(2)(c) (repealed). 

The appropriate offence might have been sexual intercourse 

procured by a non-violent threat under s 65A (repealed). 

Robbery, extortion and related offences

Aggravated robbery armed with 

a dangerous weapon: s 97(2) of 

the Crimes Act 190060 

“Dangerous weapon” The knife used by the appellant did not come within any of the 

categories defi ned as a “dangerous weapon”. There was clearly 

suffi cient evidence for robbery armed with an offensive weapon 

under s 97(1), but the appellate court held that it lacked the 

power to substitute the conviction.

In 6 of these 7 cases, a new trial was ordered or the case was remitted to the lower court, usually 

because there was still evidence on which the appellant could be convicted of a lesser offence. 

55 R v Cooney [2004] NSWCCA 255 at [21], [28].

56 R v Masri [2005] NSWCCA 330 at [5], [9]–[10]. 

57 R v Wilks [2001] NSWCCA 383 at [14], [17], [20].

58 R v Hawker [2005] NSWCCA 118 at [18]–[20]. 

59 R v Aiken (2005) 63 NSWLR 719 at [33]–[34]. 

60 R v Davison [2003] NSWCCA 95 at [10]–[11], [14]. 
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Other problems with guilty plea
The remaining 3 withdrawal of plea cases involved the views of defence counsel or the judge infl uencing 

the decision of the accused to plead guilty: 

• The defence counsel told the appellant, after a meeting between the legal representatives and 

the judge in chambers, that the judge had expressed the view that there was a probability that 

the appellant would be convicted by a jury of aggravated indecent assault, but also of a distinct 

possibility that he could be convicted of the more serious charge of sexual intercourse. The appellate 

court found that the plea was procured by improper pressure and was not made with a free choice.61 

• The appellant had signed a record of interview, but later claimed that the interview was fabricated 

by the interviewing police offi cers and that he signed it out of fear. During the trial the appellant 

decided to plead guilty, allegedly after his legal representatives advised him that he could not 

successfully defend the charge, having signed the confession. Furthermore, the judge, sitting 

without a jury, read the record of interview and expressed a preliminary view that he did not wish 

to see the appellant deprived of the advantage of a guilty plea.62 The appellate court observed that 

the impact of such an indication from the judge must have been profound.63 

• The appellant pleaded guilty during his murder trial after his brother gave evidence of seeing the 

appellant strike the deceased. Counsel advised the appellant that it was “virtually certain” that he 

would be found guilty as the jury would believe his brother.64 After the trial, counsel conceded that 

he could have cross-examined the appellant’s brother and other witnesses on various aspects of 

their evidence. The appellate court found that several issues could have been further explored or 

tested, including whether the brother and another witness had collaborated to blame the appellant, 

and whether the appellant acted under provocation or in an alcohol-affected state such that he 

lacked the requisite state of mind.65 

9.5.3  Procedural defects or irregularities

In 9 other limb 3 cases, a procedural defect or irregularity resulted in a miscarriage of justice. Six of 

these cases related to invalid indictments, while 3 involved other procedural irregularities. 

The 9 procedural defect or irregularity cases fell into the following ASOC divisions: acts intended to 

cause injury (3 cases); illicit drug offences (3 cases); sexual assault and related offences (1 case); 

robbery, extortion and related offences (1 case); and miscellaneous offences (1 case).66

In 4 of 9 procedural defect or irregularity cases, the defect or irregularity was avoidable, while in the 

remaining 5 cases, the defect or irregularity was unavoidable. The 4 avoidable defects or irregularities 

related to long-established principles of criminal procedure which should have been known to the judge: 

the one-indictment-per-trial rule (2 cases);67 the requirement that all witnesses be sworn or affi rmed 

before giving evidence (1 case);68 and the duplication of returning a guilty verdict on an alternative charge 

61 R v KCH (2001) 124 A Crim R 233 at [105].

62 R v Maltese (2004) 150 A Crim R 97 at [9], [12]. 

63 ibid at [12], referring to R v KCH (2001) 124 A Crim R 233. One of the investigating police offi cers also gave evidence to 

the Police Integrity Commission which supported the appellant’s allegations that he was “loaded up” with a fi rearm and 

that portions of the record of interview were fabricated: at [13]. 

64 R v Wilkes (2001) 122 A Crim R 310 at [23].

65 ibid at [44].

66 The miscellaneous offence was dealing with securities without a licence. 

67 Henry v R (2007) 69 NSWLR 406 at [54], [98], [151], [182]; (the co-accused, Swansson, was not included in the study 

because his appeal had not been determined by 31 December 2007); Gravett v R [2007] NSWCCA 210 at [4], [6].

68 R v JTB [2003] NSWCCA 295 at [7], [13].
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when the jury had delivered a guilty verdict on the principal offence (1 case).69 The 5 unavoidable defects 

or irregularities involved indictments signed by unauthorised persons (4 cases) or offences over which 

the court lacked jurisdiction (1 case).

The appellate court ordered an acquittal in only 2 of 9 procedural defect or irregularity cases, whereas in 

6 cases the outcome was a new trial. In the remaining case, the court set aside the verdict and quashed 

the conviction, but stated that it was a decision for the prosecution whether to continue proceedings.   

Invalid indictments 
Under s 126 of the Criminal Procedure Act 1986, an in dictment shall be signed by the Attorney General, 

the Solicitor General or the Director of Public Prosecutions. A Crown Prosecutor, a Deputy Director of 

Public Prosecutions or a person authorised in writing by the Director of Public Prosecutions can sign 

indictments on behalf of the Director. 

In R v Halmi,70 the court stated: 

 “… the  legislative purpose of the provision is to ensure that criminal proceedings are properly 

commenced by persons having authority so to do. The absence of the signature of an authorised 

person on an indictment renders the indictment invalid”.71

Further more, the fact that the invalid signing of the indictment did not cause any prejudice to the 

appellant cannot cure a defect that goes to the root of the trial.72 In the cases in which the indictment 

was invalid it followed that the trial was a nullity.

Halmi was one of the 4 cases that raised the issue of indictments signed by an unauthorised person.73 

Two further cases featured the problem of separate indictments.74 This occurred where the appellant 

and a co-offender(s) were tried together but on separate indictments, breaching the long-established 

rule of criminal procedure that there can be only one indictment in any one criminal proceeding.75 The 

Court of Criminal Appeal in Swansson v R 76 noted that if the rule was to be dispensed with, it “is not 

ap propriate to be undertaken by an intermediate court of appeal … it should be left to the High Court 

to do it”.77

69 R v Lew [2004] NSWCCA 320 at [10].

70 (2005) 62 NSWLR 263; [2005] NSWCCA 2.

71 ibid at [34]. 

72 ibid at [52].

73 The other 3 cases were R v Janceski (2005) 64 NSWLR 10; [2005] NSWCCA 281; R v K Ison; R v J Ison [2005] NSWCCA 

321. 

74 Henry v R (2007) 69 NSWLR 406; Gravett v R [2007] NSWCCA 210. 

75 For example, in Munday v Gill (1930) 44 CLR 38 per Gavan Duffy and Starke JJ at 76: “in a trial upon indictment the jury is, 

and can only be, impanelled and sworn to try the issues of the particular indictment — to fi nd whether the accused be guilty 

or not guilty upon that indictment and no other. Therefore the simultaneous trial of several indictments is impossible”; per 

Dixon J at 87: “there is no way allowed by law of putting in charge of one jury at one time two or more prisoners arraigned 

upon separate indictments. The jurors are specially chosen for the single purpose of trying one indictment or such of the 

prisoners arraigned on one indictment as they may have in charge”.

76 (2007) 69 NSWLR 406.

77 ibid at [35].
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Other procedural irregularities 
Three cases presented the following other procedural irregularities: 

• Lack of jurisdiction — Commonwealth offences of dealing in securities without a licence were summary 

offences and therefore the District Court did not have jurisdiction to deal with the charges.78

• Unsworn witness — The victim, who was 8 years old at the time of the trial, was not sworn or affi rmed 

prior to giving evidence as is required by s 21 of the Evidence Act 1995.79 

• Duplication of verdict — The jury convicted on the primary count (accessory before the fact to murder) 

and consequently a verdict should not have been returned on the alternative count (accessory 

before the fact to robbery armed with an offensive weapon).80

9.5.4  Judge’s conduct of trial

It is important that a judge’s summing-up to the jury be fair and balanced. Fairness requires that 

if a judge refers to the evidence on a crucial issue, then it is necessary that there be reference to 

the competing versions, and competing considerations, including inferences arising from them.81 It is 

essential, for the summing-up to be fair, that the defence case is put to the jury.82 

Often the safer course is to make no comments beyond reminding the jury of the arguments of counsel.83 

Trial judges should also normally refrain from advancing an argument in support of the Crown case that 

was not put by the Crown.84 

In 13 other limb 3 cases, the trial judge’s conduct of the trial resulted in a miscarriage of justice. 

The 13 judge conduct cases were relatively evenly distributed across numerous offence categories, 

refl ecting the variety of possible acts or omissions by a judge in the conduct of a trial, irrespective of 

the offence in question. The cases fell into the following ASOC divisions: illicit drug offences (4 cases); 

sexual assault and related offences (3 cases); robbery, extortion and related offences (3 cases); acts 

intended to cause injury (2 cases); and unlawful entry with intent/burglary, break and enter (1 case). 

The 13 judge conduct cases gave rise to 14 other limb 3 acts or omissions.85 These can be grouped 

into the following subcategories: 

• declining to discharge the jury following a prejudicial event (4 cases)86 

• interference in defence’s cross-examination or closing address, or criticism of defence counsel 

(3 cases) 87

78 R v Macleod (2001) 52 NSWLR 389 at [52]–[53].

79 R v JTB [2003] NSWCCA 295 at [7], [13].

80 R v Lew [2004] NSWCCA 320 at [10].

81 Cleland v The Queen (1982) 151 CLR 1 per Gibbs CJ at 10; Domican v The Queen (1992) 173 CLR 555 at 560–561.

82 R v Meher [2004] NSWCCA 355 at [82]; Wong v R [2009] NSWCCA 101 at [133]–[134].

83 RPS v The Queen (2000) 199 CLR 620 at [42]. For a further discussion of judicial summing-up, see G Taylor, “Judicial 

refl ections on the defence case in the summing-up” (2005) 26 Aust Bar Rev 70. 

84 Robinson v R (2006) 162 A Crim R 88 at [140] (a case in the study).

85 In RLT v R [2006] NSWCCA 357, there were 2 acts or omissions involving the judge’s conduct of the case.

86 R v Czajkowski; R v Shepherd (2002) 137 A Crim R 111 at [35]–[36]; R v TS (2004) 144 A Crim R 124; [2004] NSWCCA 38 

at [26]–[27], [37]–[39]; RLT v R [2006] NSWCCA 357 at [70].

87 R v Lewis [2001] NSWCCA 345 at [28]–[29], [101]–[102]; R v Ayoub [2004] NSWCCA 209 at [10]–[11], [31], [40]; RLT v R 

[2006] NSWCCA 357 at [70]–[71].
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• refusing the jury’s request to provide a transcript of defence counsel’s closing address (2 cases)88

• pre-judging a “no case to answer” application, which created an apprehension of bias (2 cases)89 

• interference in the decision as to what evidence the Crown should adduce from a witness (1 case)90 

• omitting to inquire whether the appellant understood the election to proceed by judge alone in a 

special hearing (1 case)91 

• allowing the jury to return a verdict when a legal question from the jury had not been answered 

(1 case).92 

The problems arising in the fi rst two bullet points above will be considered further below.

All 14 other limb 3 acts or omissions involving the judge’s conduct of the trial were avoidable, in the 

sense that they involved actions or omissions by the judge.

The outcomes of the 13 judge conduct cases were new trials in 11 cases, an acquittal in one case and 

a substituted verdict in one case.

Declining to discharge jury following a prejudicial event 
The law on the subject is discussed earlier in Chapter 3, “The legislative basis of conviction appeals 

in NSW”.93 The appellate test as to whether the judge should have discharged the jury following a 

prejudicial event is found in Crofts v The Queen, 94 and more recently in Clark v R 95 and GAR v R (No 2).96 

The 4 cases in this subcategory involved 2 co-offenders and 2 other offenders. The specifi c circumstances 

in those cases were: 

• The jury foreperson sent a note to the judge, before the summing-up, stating that some of the jurors 

had made their minds up “on day one”. The judge declined counsel’s application to discharge the 

jury, and instead directed the jury to put aside any prejudices and decide the case on the evidence. 

However, directions could not overcome the problem. The judge also applied the wrong test in 

declining to discharge the jury. This was a case in which a fair-minded and informed member of 

the public might entertain a reasonable apprehension that the jury would not discharge its task 

impartially.97

88 R v Fox; R v McCaffrey [2003] NSWCCA 329 at [672], [687].

89 J Antoun v The Queen; A Antoun v The Queen (2006) 80 ALJR 497 at [21], [33], [85]. 

90 R v SY [2004] NSWCCA 297 at [17]. The judge effectively directed the prosecutor to lead the evidence in question, 

contrary to the Crown’s agreement with the defence, and his Honour indicated that if this did not happen the trial would 

be aborted: at [9].

91 R v RTI (2005) 158 A Crim 172 at [14]. The requirements for special hearings were provided in the Mental Health (Criminal 

Procedure) Act 1990 (since renamed the Mental Health (Forensic Provisions) Act 1990).

92 R v Hickey (2002) 137 A Crim R 62 at [47]–[48]. The court acknowledged that a verdict reached before a jury’s question 

is answered will not necessarily result in a miscarriage of justice. However, in the circumstances of the case, such as a 

delay caused by granting an adjournment and particularly in light of the legal nature of the question asked about joint 

criminal enterprise, there was a miscarriage of justice.

93 At [3.3.2].

94 (1996) 186 CLR 427 at 440–441.

95 [2010] NSWCCA 94 at [68].

96 [2010] NSWCCA 164 at [59]. 

97 R v Czajkowski; R v Shepherd (2002) 137 A Crim R 111 at [22], [35]–[36]. The test the judge applied focused on actual 

bias and failed to address the question of whether the public might entertain a reasonable apprehension that members 

of the jury might not bring an impartial and unprejudiced mind to the resolution of the issues involved in the trial: at [25].
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• Defence counsel made an unsuccessful application for the discharge of the jury due to negative 

publicity. The judge directed the jury to ignore the media coverage, but the directions did not 

suffi ciently remove the prej udice. The judge’s statement that the trial had to continue unless it was 

impossible stated the issue too highly in favour of the Crown. Rather, if it becomes necessary to 

discharge a jury to achieve a fair trial, that is what must be done.98

• Defence counsel applied to discharge the jury, submitting that the nature and extent of the 

remarks by the judge about counsel’s conduct of the case would bias the jury’s fair and balanced 

deliberations. The judge failed to give adequate reasons for refusing counsel’s application.99 

Interfering in defence case 
The following 3 cases in this subcategory involved interference by the judge in the conduct of the 

defence case: 

• The trial judge’s interventions were many and constant and had a challenging tone to them. In 

relation to the evidence given by the appellant’s brother, the judge’s interventions in the examination 

in chief and in cross-examination effectively took out of the hands of both counsel the proper 

adducing of the evidence of the witness.100 

• The judge intervened in defence counsel’s closing address when he was dealing with the issue of 

whether the victim was stabbed by someone other than the appellant. By questioning counsel’s 

use of the word “possibility”, the judge may have caused the jury to think they could not acquit the 

appellant if there was a possibility that the victim was stabbed by some other person. The judge’s 

remark, “that is not a proper submission”, might also have encouraged the jury to believe that 

defence counsel could not be relied on.101 

• The appellant was charged with malicious wounding with intent to cause grievous bodily harm, 

where the wounding was cutting the complainant’s penis. During the course of examination in chief, 

defence counsel asked the complainant’s mother if she cut the boy’s penis. The trial judge rejected 

the question on the basis that it was not relevant in the context of the mother’s evidence that the 

boy cut himself. Before the closing addresses, the trial judge instructed the jury that the suggestion 

that the mother infl icted the wound was not part of the defence case. The judge spoke further to 

the jury about the conduct of the defence case, reiterating the above point, before the summing-

up. His Honour’s comments were clearly and dismissively critical of the defence counsel.102 

9.5.5  Conduct of Crown case

The duties of a Crown Prosecutor were described by Deane J in Whitehorn v The Queen:103 

 “The accused, the court and the community are entitled to expect that, in performing his function of 

presenting the case against an accused, he will act with fairness and detachment and always with 

the objectives of establishing the whole truth in accordance with the procedures and standards 

which the law requires to be observed …”.104

98 R v TS (2004) 144 A Crim R 124; [2004] NSWCCA 38 at [37]–[40]. 

99 RLT v R [2006] NSWCCA 357 at [70]. 

100 R v Lewis [2001] NSWCCA 345 at [28]. 

101 R v Ayoub [2004] NSWCCA 209 at [10], [31]. In this case, Newman AJ noted that the trial judge could have removed any 

concept of a “remote possibility” from the juror’s minds with a clear direction: at [31]. The trial judge also intervened in 

defence counsel’s cross-examination of a witness, purportedly to comply with the rule in Browne v Dunn (1893) 6 R 67, 

but this was misconceived as no contravention of the rule had occurred: at [40].

102 RLT v R [2006] NSWCCA 357 at [53], [59], [70]. 

103 (1983) 152 CLR 657. 

104 ibid at 663–664.
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A Crown Prosecutor is entitled to “fi rmly and vigorously urge the Crown view about a particular issue”,105 

but must “always do so temperately and with restraint”.106 

In Livermore v R (one of the cases in the study),107 the Court of Criminal Appeal listed defi ciencies in a 

Crown address that justify censure: 

“(i)  A  submission to the jury based upon material which is not in evidence.

(ii) Intemperate or infl ammatory comments, tending to arouse prejudice or emotion in the jury.

(iii)  Comments which belittle or ridicule any part of an accused’s case.

(iv)  Impugning the credit of a Crown witness, where the witness was not afforded the opportunity 

of responding to an attack upon credit.

(v)  Conveying to the jury the Crown Prosecutor’s personal opinions.”108

In 14 other limb 3 cases, the Crown’s conduct of the trial resulted in a miscarriage of justice. 

Almost half of the Crown conduct cases (6 of 14) fell into one ASOC division, sexual assault and related 

offences. The remaining cases fell into the following ASOC divisions: theft and related offences (4 cases); 

acts intended to cause injury (2 cases); robbery, extortion and related offences (1 case); and offences 

against justice procedures, government security and government operations (1 case).

In most of the cases (9 of 14), the other limb 3 acts or omissions involved comments made in the 

closing address and/or in cross-examination.

Whether the other limb 3 acts or omissions in the 14 Crown conduct cases were avoidable or unavoidable 

depended on the degree of action taken by the judge to rectify what occurred or did not occur in the 

trial. If the observations of the appellate court suggested that nothing could have saved the trial, even 

though the judge could have better supervised the proceedings, the act or omission was classifi ed as 

unavoidable. Sometimes the best efforts of the trial judge could not have repaired the damage caused 

by the Crown.109 Sometimes it was not clear from the appellate judgment whether the judge could 

have rescued the situation.110 The majority of the 14 other limb 3 acts or omissions were unavoidable 

(4 avoidable, 10 unavoidable).

In 12 of 14 Crown conduct cases, the outcome was a new trial, while in the remaining 2 cases an 

acquittal was ordered. This may indicate that many problems with the Crown Prosecutors’ addresses 

or cross-examination could be rectifi ed in a retrial. 

Table 9.4 summarises the problems which arose in the conduct of the Crown case in these cases (by 

ASOC division). 

105 McCullough v R (1982) 6 A Crim R 274 at 285.

106 ibid.

107 (2006) 67 NSWLR 659. 

108 ibid at [31].

109 For example, in R v Rugari (2001) 122 A Crim R 1 at [61]: “… it would have been impossible for the trial judge to have 

given any directions which could have rectifi ed the possible harm which may have been done by these various breaches 

by the prosecutor of the appropriate course of conduct”.

110 For example, in Picker v R [2002] NSWCCA 78, the Crown Prosecutor, in cross-examination, asked the appellant if he 

believed the complainant was fabricating her evidence against him and, in the closing address, attacked the appellant’s 

credit. This error was classifi ed as avoidable although no indication was given by the appellate court as to whether further 

directions by the judge would have cured the prejudice. Similarly, in R v Teasdale (2004) 145 A Crim R 345, where the 

Crown Prosecutor in the closing address asserted that the witnesses covered up for the appellant, the appellate court 

did not indicate whether a miscarriage would have been avoided if the judge had directed the jury to ignore parts of the 

Prosecutor’s address.
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Table 9.4: Other limb 3 cases — conduct of Crown case

ASOC division and principal 
offence 

Problems with conduct of Crown case

Sexual assault and related offences

Sexual intercourse with child 

under 10 years111

The prosecutor told the jury that the sexual activities described by the complainant were 

“out of the experience of just about any seven year old, or eight year old you could think 

of”.112 It was unfair to invite the jury to assume the complainant lacked sexual experience 

and was unlikely to have concocted her story.

Sexual assault113 In cross-examination, the prosecutor impermissibly asked the appellant if he believed the 

complainant was fabricating her evidence against him. The prosecutor’s closing address, 

included “an all out attack in colourful language on the appellant’s credit”.114

Sexual assault115 The prosecutor made a submission that was without foundation in the evidence, ridiculed 

the defence case, and conveyed personal opinions of the evidence.

Homosexual intercourse with 

male between 10 and 18 

years116

In a series of inadmissible questions in cross-examination, the prosecutor attacked 

the appellant’s credibility on the basis that he had changed his story. The attack was 

maintained in the closing address. There was no attempt by the Crown or the judge to 

draw to the jury’s attention any of the alternative explanations for the inconsistencies.

Homosexual intercourse with 

male between 10 and 18 

years117

A very signifi cant change in the Crown case, asserting that security alarm records 

(relevant to the location of some of the alleged offences) were unreliable, was signalled for 

the fi rst time in cross-examination of the appellant and was fundamentally unfair.

Theft and related offences 

Engage in money laundering118 It was inappropriate for the prosecutor to assume the mantle of a fi nancial expert by 

suggesting in the closing address that the fi nancial accounts were false, without having 

adduced any evidence or raised the issue during the trial.

Engage in money laundering119 It was inappropriate for the prosecutor to present his own analysis of the fi nancial 

accounts in his closing address, effectively giving evidence in the matter, without having 

adduced any evidence or raised the issue during the trial.

Steal motor vehicle120 Lack of disclosure by the prosecution of a “letter of comfort” from an investigating police 

offi cer which outlined the assistance to police given by the key prosecution witness and 

which resulted in that witness receiving a signifi cant benefi t at his own sentencing.

Dispose of stolen property121 Lack of disclosure by the prosecution of a “letter of comfort” from an investigating police 

offi cer which outlined the assistance to police given by the key prosecution witness and 

which resulted in that witness receiving a signifi cant benefi t at his own sentencing.

111 Munn v R; Miller v R [2006] NSWCCA 61 at [33], [35]–[36].

112 ibid at [33].

113 Picker v R [2002] NSWCCA 78 at [28], [35].

114 ibid at [28].

115 Livermore v R (2006) 67 NSWLR 659 at [33]–[39].

116 R v Scott [2004] NSWCCA 254 at [91].

117 R v Poole [2006] NSWCCA 93 at [47].

118 Cohen v R [2006] NSWCCA 247 at [48].

119 Lameri v R [2007] NSWCCA 111 at [5].

120 Grey v The Queen (2001) 75 ALJR 1708 at [18]–[23]. The Crown Prosecutor at the trial was unaware of the letter supplied 

by the detective in charge of the investigation. An appeal to the HCA was allowed and the DPP (NSW) decided not to 

pursue a new trial of the appellant (Anthony Grey).

121 R v Grey [2002] NSWCCA 144. Due to the co-appellant’s successful HCA appeal in Grey v The Queen (2001) 75 ALJR 1708, 

a verdict of acquittal was entered for this appellant (Sharon Grey).
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ASOC division and principal 
offence 

Problems with conduct of Crown case

Acts intended to cause injury

Malicious wounding122 The prosecutor’s erroneous comments in the closing address included assertions which 

inverted the standard of proof.

Maliciously infl ict grievous 

bodily harm123

The prosecutor in the closing address asserted that the police witnesses conspired to 

give evidence that covered up for the appellant, who was an off-duty police offi cer at the 

time of the incident.

Robbery, extortion and related offences

Aggravated robbery armed 

with a dangerous weapon124

The prosecutor failed to lead evidence of the discount that a witness would receive by 

giving evidence against the appellant. 

Offences against justice procedures, government security and government operations

Perjury125 The prosecutor described the appellant’s evidence as “pathetic”; gave his own reactions 

to the evidence; and made negative comments about the withdrawal of an exhibit by the 

defence, although it was withdrawn by consent and was no longer in evidence.

9.5.6  Conduct of defence case 

On the issue of appellate review of the manner in which trial counsel conducted the defence case, 

Gleeson CJ stated in TKWJ v The Queen:126 

 “For a trial to be fair, it is not necessary that every tactical decision of counsel be carefully considered, 

or wise. And it is not the role of a Court of Criminal Appeal to investigate such decisions in order to 

decide whether they were made after the fullest possible examination of all material considerations. 

Many decisions as to the conduct of a trial are made almost instinctively, and on the basis of 

experience and impression rather than analysis of every possible alternative. That does not make 

them wrong or imprudent, or expose them to judicial scrutiny. Even if they are later regretted, that 

does not make the client a victim of unfairness. It is the responsibility of counsel to make tactical 

decisions, and assess risks.”127

The cases falling within this category involved acts or omissions by defence counsel in: cross-

examination or re-examination; failing to call witnesses; advising the accused not to give evidence; 

and in relation to criminal records. However, this category does not include cases where wrong advice 

was given on a plea, which is dealt with instead under “Withdrawal of guilty plea” above at [9.5.2]. Also 

excluded are errors by defence counsel which focused specifi cally on the failure to adduce a particular 

type of evidence. These are discussed in Chapter 6, “Limbs 2 and 3 cases: admission or rejection of 

evidence”.128

In 7 other limb 3 cases, defence counsel erred in the conduct of the trial. 

122 R v Rugari (2001) 122 A Crim R 1 at [35], [57].

123 R v Teasdale (2004) 145 A Crim R 345 at [23].

124 R v Sullivan [2003] NSWCCA 100 at [64], [96].

125 R v Liristis (2004) 146 A Crim R 547 at [94]–[95], [103].

126 (2002) 212 CLR 124. 

127 ibid at [16].

128 For example, in R v Lewis [2001] NSWCCA 345 and R v Barton [2004] NSWCCA 229, defence counsel were criticised 

for not adducing character evidence. These cases are included in Chapter 6 at [6.5.2]. 
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Most of the defence conduct cases (4 of 7) fell into the ASOC division, sexual assault and related 

offences. The remaining cases fell into the following ASOC divisions: illicit drug offences (2 cases); and 

abduction and related offences (1 case).

The problems in the cases broadly fell into 3 subcategories: 

• failure to cross-examine or re-examine in accordance with the appellant’s instructions, or to raise 

intended matters in cross-examination

• wrongly advising the appellant not to give evidence

• erroneous use of the appellant’s criminal record, or failure to refer to lack of prior convictions.

In 2 of 7 defence conduct cases, the other limb 3 acts or omissions were avoidable: the defence counsel 

did not put allegations to the complainant in cross-examination, and the judge could have suggested to 

the jury reasonable explanations for those inconsistencies other than recent invention by the appellant.129 

In the remaining 5 defence conduct cases, the other limb 3 acts or omissions were unavoidable. In 2 

of these cases the defence erroneously put the appellant’s criminal record into evidence.130 Although 

this may seem like a glaring mistake which could have been prevented by the judge, a trial judge is not 

obliged to exclude prejudicial evidence on his or her own motion where no objection has been taken at 

trial and the accused is legally represented.131 

Perhaps not surprisingly, the outcome in 6 of 7 defence conduct cases was a new trial, as the type of 

mistakes made by defence counsel could be corrected on a retrial. 

Table 9.5 summarises the problems which arose in the conduct of the defence case in these cases (by 

ASOC division). 

Table 9.5: Other limb 3 cases — conduct of defence case 

ASOC division and principal 
offence 

Problems with conduct of defence case

Sexual assault and related offences

Sexual intercourse with child 

under 10 years132

The complainant’s sister was called at the specifi c request of defence counsel who said 

he wanted to raise in cross-examination the proposition that the allegations of sexual 

assault by both girls were concocted by their mother. No such suggestion was made 

in cross-examination of either girl. Rather, the cross-examination of the complainant’s 

sister resulted in her stating that she had told the police of the appellant’s penile 

penetration of her vagina. Nor did counsel ask any questions of the girls’ mother to 

suggest that she had concocted a story against the appellant.

Aggravated sexual assault (infl ict 

actual bodily harm)133

Defence counsel did not properly put the appellant’s instructions to the complainant in 

cross-examination (for example, as to when her tampon was removed). The instructing 

solicitor for the defence could have given evidence about the appellant’s instructions to 

counter any inference that he was “cobbling together his story in the witness box”.134 

129 Picker v R [2002] NSWCCA 78 at [55]; Oldfi eld v R (2006) 163 A Crim R 242 at [47]. 

130 Seymour v R (2006) 162 A Crim R 576 at [48], [53]; Mouroufas v R [2007] NSWCCA 58 at [44], [49]. 

131 FDP v R (2008) 74 NSWLR 645 at [28]. 

132 R v PS (2001) 123 A Crim R 165 at [13]–[14]. 

133 Oldfi eld v R (2006) 163 A Crim R 242. The appellant asserted that the tampon was removed during consensual sexual 

activity: at [14]. However, the complainant had not been cross-examined about this assertion. Her evidence was that the 

tampon was removed during non-consensual digital penetration: at [38]. 

134 ibid at [45]. 
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ASOC division and principal 
offence 

Problems with conduct of defence case

Sexual assault135 Defence counsel failed to cross-examine the complainant and re-examine the appellant 

in accordance with the appellant’s instructions (for example, the complainant leant 

on the appellant’s shoulder and said the rain made her frisky). The instructions 

originally given by the appellant to his solicitor, in the form of notes, were marked for 

identifi cation in the trial and referred to in re-examination, but this was a cursory way 

of dealing with the matter and did not re-establish his credibility. Counsel’s failure to 

adduce the evidence caused unfair prejudice to the appellant. 

Sexual intercourse without 

consent with person under 

16 years by person in authority136

Defence counsel advised the appellant not to give evidence. Counsel was infl uenced 

by an erroneous belief that the Crown had surveillance evidence which may have 

been used against the appellant if he raised character. Had the appellant given sworn 

evidence denying the offences, there was a signifi cant possibility that the evidence of 

the appellant would have raised a doubt as to the credibility of the complainant.

Illicit drug offences

Supply prohibited drug on 

ongoing basis137

Defence counsel failed to adduce evidence that the appellant had no prior convictions, 

which counsel after the trial acknowledged was an oversight. Evidence that the 

appellant was otherwise of good character might have been suffi cient to create a 

reasonable doubt about her guilt.

Cultivate commercial quantity of 

prohibited plant138

Defence counsel tendered the whole of the appellant’s criminal record, believing that 

because he was attacking the character of two witnesses he had to put the appellant’s 

character into issue too. Counsel also thought that exploring the appellant’s past drug 

involvement would show his experience was limited. However, there was a substantial 

risk that the evidence would be misused by the jury. The prejudice “swamped” 

whatever small benefi t was to be gained and the appellant lost a chance of being 

acquitted. 

Abduction and related offences

Detain for advantage139 Defence counsel put the appellant’s criminal record into evidence, intending to 

demonstrate his lack of prior offences of violence against women. However, this did not 

require adducing the other details of what the record contained. The resulting prejudice 

outweighed any probative value, and counsel’s conduct lost the appellant a chance of 

acquittal. 

9.5.7  Juror irregularities 

In 8 other limb 3 cases, irregularities involving jurors resulted in a miscarriage of justice, specifi cally: 

• juror(s) misconduct (3 cases) 

• juror wrongly empanelled on wrong day (3 cases)

• juror’s complaint about other jurors was not satisfactorily investigated (2 cases).

While there were 8 cases involving juror irregularities, it should be noted that 6 of these cases involved 

co-offenders.140 The prevalence of co-offenders in this category appeared to be coincidental as none 

of the problems were a consequence of the existence of multiple offenders.

135 Picker v R [2002] NSWCCA 78 at [38], [49], [51], [54], [57], [62]. 

136 R v Barton [2004] NSWCCA 229 at [64]–[66]. 

137 R v Chapman [2002] NSWCCA 105 at [15], [18].

138 Mouroufas v R [2007] NSWCCA 58 at [42], [45], [49].

139 Seymour v R (2006) 162 A Crim R 576 at [35], [48], [50], [53].

140 If each set of co-offenders was counted as one case, this category would comprise 5 rather than 8 cases.
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The prevalence of co-offenders was also refl ected in the distribution of cases in ASOC divisions, with 4 of 

8 cases (2 sets of co-offenders) in sexual assault and related offences; 2 cases (co-offenders) in robbery, 

extortion and related offences; and single-offender cases in homicide and related offences (1 case) and 

weapons and explosives offences (1 case).

In 5 of 8 juror irregularity cases the irregularities were avoidable: the judge failed to make a proper inquiry 

into a juror’s concerns (2 cases) and a juror was wrongly empanelled (3 cases).141 In the remaining 3 juror 

irregularity cases, the irregularities were unavoidable. These involved incidents where jurors conducted 

their own research, contrary to the judge’s instructions.142 

The outcomes of most of the juror irregularity cases (6 of 8 cases) were new trials, although in 2 cases 

involving co-offenders, the court quashed the convictions but did not order a retrial, stating that this 

was a matter for the discretion of the prosecutorial authority.143 

Juror misconduct
At the time of the trials in this subcategory, s 53(4) of the Evidence Act provided that: “The court 

(including, if there is a jury, the jury) is not to conduct an experiment in the course of its deliberations”.

In addition, the Criminal Trial Courts Bench Book suggested directions for judges to give jurors about 

not conducting their own research.144 

The test, which was stated in R v Marsland,145 is that there must be a new tr ial unless the appellate court 

can be satisfi ed that the irregularity has not affected the verdict and that the jury would have returned 

the same verdict if the irregularity had not occurred.

In 3 of 8 juror irregularity cases, the court found juror misconduct: jurors visiting the crime scene to 

conduct an experiment (2 cases involving co-offenders),146 and doing research on the internet (1 case).147 

In the 2 cases involving an experiment, two jurors visited a park where the complainant had allegedly 

been sexually assaulted at night to assess the lighting which was relevant to the issue of identifi cation. 

The appellate court held that the information gathered by the jurors was obtained in circumstance s 

amounting to a want of procedural fairness, in that the appellants were unable to test the material, 

comment on it, or call evidence to rebut or qualify it.148 The possibilit y of lighting conditions being 

different at the time of the offences could not be excluded.149 The court coul d not be satisfi ed that the 

irregularity had not affected the verdict and that the jury would have returned the same verdict if the 

141 In R v Brown; R v Tran (2004) 148 A Crim R 268 at [19]–[20], the trial judge raised with the parties that a juror being wrongly 

empanelled was a possible contravention of the provisions of the Jury Act 1977. After submissions from counsel, the judge 

erroneously proceeded with the trial. The decision in Tan v R [2007] NSWCCA 223 followed R v Brown; R v Tran and 

consequently is classifi ed as an avoidable irregularity, even though the appellate judgment does not disclose whether the 

judge in Tan knew that the juror was wrongly empanelled and nevertheless decided to proceed. 

142 R v K (2003) 59 NSWLR 431; R v B Skaf; R v M Skaf (2004) 60 NSWLR 86; [2004] NSWCCA 37.

143 R v Brown; R v Tran (2004) 148 A Crim R 268 at [68].

144 Judicial Commission of NSW, Criminal Trial Courts Bench Book, 2002–. For example, the jury in R v B Skaf; R v M Skaf 

(2004) 60 NSWLR 86; [2004] NSWCCA 37 at [260] had been instructed by the trial judge not to do their own research.

145 R v Marsland (unrep, 17/7/91, NSWCCA); followed in R v Rudkowsky (unrep, 15/12/92, NSWCCA) and R v K (2003) 59 

NSWLR 431 at [68].

146 R v B Skaf; R v M Skaf (2004) 60 NSWLR 86; [2004] NSWCCA 37. 

147 R v K (2003) 59 NSWLR 431.

148 R v B Skaf; R v M Skaf (2004) 60 NSWLR 86; [2004] NSWCCA 37 at [241]. 

149 ibid at [269].
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irregularity had not occurred.150 In the course of the judgment, the court recommended additions to the 

Criminal Trial Courts Bench Book to instruct the jury that they should not make any private visit to the 

scene of the alleged offence.151 

In the remaining juror misconduct case, which involved internet research, the appellant was on trial for 

the murder of his fi rst wife. It was a retrial, as his conviction had been overturned due to misdirections. 

The jurors in the retrial were told by the judge to ignore any publicity about a previous trial and not to 

speculate about the previous trial. After the verdict, it was discovered that several jurors had acquired 

information on the internet, or from other jurors, that the appellant had also been tried for (and acquitted 

of) the murder of his second wife.152 The appellate court found there was a risk of the jury engaging 

in coincidence or tendency reasoning and a risk of the material viewed raising bad character, without 

the benefi t of any appropriate instructions.153 In accordance with the Marsland test, the court could 

not be satisfi ed that the irregularity arising from the internet search had not affected the verdict.154 

Furthermore, the court recommended that trial judges, in addition to directing the jury not to take into 

account any publicity, should direct the jury not to undertake any independent research on the internet 

or otherwise. The court also recommended amending the Jury Act 1977 to create an offence of making 

such an inquiry.155 

The New South Wales Parliament responded to the above cases by introducing the Jury Amendment 

Act 2004.156 It created a specifi c offence of making an inquiry for the purpose of obtaining information 

about the accused or any matter relevant to the trial.157 Making an inquiry was defi ned to include use of 

the internet, viewing or inspecting a place, and conducting experiments. 

Juror not lawfully empanelled 
At the time of the trials for cases in this subcategory, s 19 of the Jury Act stated: 

 “The jury in  any criminal proceedings in the Supreme Court or the District Court is to consist of 12 

persons returned and selected in accordance with this Act”.

Section 73 provided: 

 “The verdict of a jury shall not be affected or invalidated by reason only: 

 …

(b)  of any omission, error or irregularity with respect to any supplementary jury roll, jury roll, card or 

summons prepared or issued for the purposes of this Act …”.

In 3 of 8 juror irregularity cases, a person who had been summoned to attend for jury duty attended on 

the wrong day and was mistakenly empanelled in a jury.158 

150 ibid at [274].

151 ibid at [284].

152 R v K (2003) 59 NSWLR 431 at [52]. 

153 ibid at [76]. 

154 ibid at [78]. 

155 ibid at [89]–[90]. 

156 R v K (2003) 59 NSWLR 431 and R v B Skaf; R v M Skaf (2004) 60 NSWLR 86; [2004] NSWCCA 37 were referred to in the 

Second Reading Speech, Jury Amendment Bill 2004, NSW, Legislative Assembly, Debates, 27 October 2004, p 12097. 

The Act commenced on assent on 15 December 2004.

157 Jury Act, s 68C.

158 R v Brown; R v Tran (2004) 148 A Crim R 268; Tan v R [2007] NSWCCA 223. 
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In 2 of those cases, involving co-offenders, a woman received a summons for jury duty but mistook 

the day she was supposed to attend court. By coincidence, the person whose summons bore the 

call number against which she was wrongly checked off had not attended. She was empanelled and 

became a member of the jury which convicted the appellants. The appellate court found that there was 

a failure to comply with the mandatory provisions of the Jury Act and therefore the trial was a nullity.159 

The exemption  under s 73(b) (now s 73(1)(b)) should be construed as being confi ned to omissions, 

errors and irregularities concerning the content of the relevant documents, such as mistakes in the 

spelling of names or addresses. The exemption does not cover mistakes in relation to mandatory 

processes required by the legislation.160 

The remaining case involved almost identical circumstances. A juror who was summoned for jury duty 

mistakenly attended c ourt on the wrong date and, by coincidence, shared the last three digits of the 

call number of another juror who failed to attend. The juror who had attended on the wrong day was 

selected on the jury which convicted the appellant. The Crown conceded on appeal that the trial was 

a nullity.161 

The Jury Act was amended in 2008 to overcome the problem that arose in these cases. The new s 53A(1) 

provides that a court must discharge a juror who is mistakenly or irregularly empanelled, or in other 

specifi c situations of ineligibility to serve, disqualifi cation from service, or misconduct.162 At the same 

time, s 73 was also amended to provide that a verdict is not invalidated by reason only that a juror 

was mistakenly or irregularly empanelled, or became ineligible or disqualifi ed during the proceedings, 

although an exception applies under s 73(2) where a juror is suspected of impersonating another person 

or there is an attempt to manipulate the composition of the jury.

Juror allegations
There were 2 cases, involving co-offenders, in which a juror mentioned to a couple of other jurors before 

they reached the verdict, that he believed that the appellants were trying to intimidate him.163 The juror 

complained to the sheriff’s offi cer who reported it to the judge. The judge briefl y questioned the juror, 

who maintained that he spoke to the two fellow jurors while they were waiting to go into the jury room, 

and the matter was only discussed more widely with other jurors after the jury made its decision.164 

There was no evidence that “any of the conduct attributed to the appellants had in fact taken place or 

had taken place with the intent that the juror must have been inferring”.165 There were sev eral things the 

trial judge could have done to attempt to remove the risk of a miscarriage: 

• the complaining juror could have been segregated

• the two jurors to whom he had spoken could have been identifi ed and segregated

• each of the three jurors could have been examined on oath pursuant to s 55D of the Jury Act to 

ascertain whether the asserted acts of the appellants had had any effect on the verdicts.166 

159 R v Brown; R v Tran (2004) 148 A Crim R 268 at [54], [62]. 

160 ibid at [57]. 

161 Tan v R [2007] NSWCCA 223 at [3]. 

162 Jury Amendment Act 2008 (effective 1 July 2008). 

163 Munn v R; Miller v R [2006] NSWCCA 61. The juror thought the appellants were following him and also considered them 

responsible for cars speeding past his house and headlights being shone on high beam into his loungeroom: at [10]. 

164 ibid at [12].

165 ibid at [20].

166 ibid at [21]. 
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The Court of Criminal Appeal observed that, while it was inappropriate to speculate about what might 

have resulted from a proper enquiry, “it might have been possible to take safe verdicts, perhaps after 

discharging one or two jurors”.167 It was irregular to take verdicts when at least one member of the jury 

had apparently been infl uenced by the asserted acts of the appellants. The test in Marsland was met 

and it could not be said that, without the irregularity, the verdict would have been the same.168 

9.6  Summary of fi ndings
• Putting aside admissibility errors and misdirections, in 73 of 315 (23.2%) successful conviction 

appeals analysed, an act or omission resulted in a miscarriage of justice within the terms of limb 3 

of s 6(1) of the Criminal Appeal Act (“other limb 3 acts or omissions”). 

• In 57 of 73 (78.1%) other limb 3 cases, the other limb 3 acts or omissions were the only basis, 

or in the case of multiple acts or omissions, only bases, for allowing the appeal. In the remaining 

16 (21.9%) cases, in addition to the other limb 3 acts or omissions, other ground(s) of appeal were 

allowed.

• By far the most common ASOC division represented in the other limb 3 cases was sexual assault 

and related offences, which accounted for 23 of 73 (31.5%) other limb 3 cases. The next two most 

common ASOC divisions represented were illicit drug offences with 13 (17.8%) other limb 3 cases; 

and robbery, extortion and related offences with 12 (16.4%) other limb 3 cases. 

• A large variation was observed in the proportion of successful conviction appeals that were 

allowed on the ground of an other limb 3 act or omission. Of the six ASOC divisions with at least 

10 successful conviction appeals, the highest proportion was 37.5% for robbery, extortion and 

related offences; and the lowest proportion was 6.3% for deception and related offences (range: 

31.2 percentage points).

• In 5 cases, the court found multiple other limb 3 acts or omissions. Accordingly, although there were 

only 73 other limb 3 cases, 78 other limb 3 acts or omissions were identifi ed.  

• Rule 4 of the Criminal Appeal Rules did not apply to the other limb 3 cases. However, it was possible 

to assess whether the other limb 3 acts or omissions were “avoidable” or “unavoidable” on the 

part of the judge. Overall, of the 78 other limb 3 acts or omissions, 29 (37.2%) were classifi ed as 

avoidable and 49 (62.8%) unavoidable. 

• In 16 other limb 3 cases, the appeal was allowed due to the discovery of fresh evidence. Five cases 

involved psychological or psychiatric evidence which cast doubt on whether the appellant had been 

fi t to stand trial. In all of the fresh evidence cases, what occurred was considered unavoidable; that 

is, the judge could not have taken any steps at trial to rectify the issue.

• In 10 other limb 3 cases, a miscarriage of justice was occasioned where a plea of guilty was 

received, but was later successfully withdrawn on appeal. In 7 of these cases, problems were 

found in relation to an element of the offence to which the appellant pleaded guilty. The remaining 

3 cases involved the views of defence counsel or the judge infl uencing the appellant’s decision to 

plead guilty. What occurred in all 10 cases was unavoidable (even in the cases where the judge 

played a limited part).

• In 9 other limb 3 cases, a procedural defect or irregularity resulted in a miscarriage of justice. 

In 6 of these 9 cases, an indictment was invalid. Four of the procedural defects or irregularities 

were avoidable because they involved long-standing principles of criminal procedure, while the 

remaining 5 were unavoidable. 

167 ibid.

168 ibid at [21]–[22].
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• In 13 other limb 3 cases, the trial judge’s conduct of the trial resulted in a miscarriage of justice. These 

cases gave rise to 14 other limb 3 acts or omissions in the trial, including: declining to discharge the 

jury (4 cases); giving an unbalanced summing-up (3 cases); interfering in the defence case or criticism 

of defence counsel (3 cases); and other assorted errors. All of these acts or omissions were within the 

control of the judge and were avoidable. 

• In 14 other limb 3 cases, the Crown’s conduct of the trial resulted in a miscarriage of justice, 

including 9 cases which involved comments made by the Crown in the closing address and/or in 

cross-examination. Most of these acts or omissions (10 of 14) were not within the control of the 

judge and were unavoidable.

• In 7 other limb 3 cases, the conduct of the defence resulted in a miscarriage of justice, including: 

defi cient cross-examination or re-examination (2 cases); defi ciencies in the use (or omission) of the 

appellant’s criminal record (3 cases); and wrongly advising the appellant not to give evidence (2 cases). 

Most of these acts or omissions (5 of 7) were unavoidable, bearing in mind that in some of these 

cases the judge could have intervened, but was under no obligation to do so.

• In 8 other limb 3 cases, juror irregularities resulted in a miscarriage of justice, including: juror misconduct 

(3 cases); empanelment of the wrong juror (3 cases); and an unsatisfactory investigation of a juror’s 

complaint by the judge (2 cases). The 3 cases of juror misconduct were unavoidable, while the remaining 

5 cases were avoidable. 
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10.1  Introduction
This chapter begins by examining how an appellate court exercises its discretion to enter a verdict of 

acquittal or to order a new trial under ss 6(2) and 8(1) respectively of the Criminal Appeal Act 1912. 

It then presents fi ndings in respect of those cases in the study where limb 2 or limb 3 (or both), but not 

limb 1, of s 6(1) has (or have) been established and a verdict of acquittal entered. For the purposes of 

the study, the cases are referred to as “limbs 2 and 3 acquittal cases”.

The power of an appellate court to enter an acquittal, to substitute a verdict of guilty on another offence or 

to order a new trial where limb 1 has been established is dealt with in Chapter 5, “Limb 1 verdict cases”. 

Except in rare cases, once limb 1 is established, an appellant is immediately “entitled to the entry of 

judgment and verdict of acquittal of that offence”.1 However, where either limb 2 or limb 3 has been 

established, the issue of what is the appropriate order (new trial or acquittal) requires consideration of 

ss 6(2) and 8(1) respectively of the Criminal Appeal Act.

Section 6(2), which has not altered since its enactment in 1912, provides: 

 “Subject to the special provisions of this Act, the court shall, if it allows an appeal under section 5 (1) 

against conviction, quash the conviction and direct a judgment and verdict of acquittal to be 

entered.” 

Section 8(1) confers a power to order a new trial:

  “On an appeal against a conviction on indictment, the court may, either of its own motion, or on the 

application of the appellant, order a new trial in such manner as it thinks fi t, if the court considers 

that a miscarriage of justice has occurred, and, that having regard to all the circumstances, such 

miscarriage of justice can be more adequately remedied by an order for a new trial than by any 

other order which the court is empowered to make.”2 [Emphasis added.]

Chapter 10 

The discretion to enter a verdict of 
acquittal or to order a new trial

1 AJS v The Queen (2007) 235 CLR 505 per Gleeson CJ, Hayne, Heydon and Crennan JJ at [19].

2 The HCA decision in DPP for Nauru v Fowler (1984) 154 CLR 627 involved an appeal from the Supreme Court of Nauru 

under s 14(3) of the Nauru (High Court Appeals) Act 1976 (Cth), which provided: “Subject to the special provisions of 

this Act, the Supreme Court shall, if it allows an appeal against conviction, either quash the conviction and direct a 

judgment and verdict of acquittal to be entered or, if the interests of justice so require, order a new trial”. This case has 

been commonly cited by the CCA. See for example, R v Pedrana (2001) 123 A Crim R 1 at [14]; Haoui v R (2008) 188 

A Crim R 331 at [164]; ST v R [2010] NSWCCA 5 at [9]. In R v Francipane (unrep, 23/12/98, NSWCCA), Sperling J 

observed: “Although these comments were made in relation to s 14(3) of the Appeals Act 1972 (Nauru), Gleeson CJ held 

in Anderson (1991) 53 A Crim R 421 at 453 that they applied to the exercise of this court’s discretion under s 8(1) of the 

Criminal Appeal Act 1912 (NSW)”. 



170   Conviction appeals in New South Wales — Judicial Commission of NSW

Given the terms of the proviso in s 6(1) (to dismiss an appeal notwithstanding that one of the limbs 

is established) where “no substantial miscarriage of justice has actually occurred”, the use by the 

Parliament in s 8(1) of the phrase “miscarriage of justice” is on its face inconsistent. This is because if 

the court decides not to apply the proviso, a substantial miscarriage of justice has “actually occurred”. 

For this reason it might be simpler if the phrase in s 8(1) mirrored the proviso.3

10.1.1  “Having regard to all the circumstances”

The onus rests on the Crown to satisfy the court that a new trial is the most appropriate remedy.4 

Although s 8(1) confers a discretion on the court, it provides no indication of the kind of “circumstances” 

that are relevant to its exercise. It involves balancing the interests of the appellant with the broader 

public interest.5

The High Court at various times has considered what is encompassed by “circumstances” in s 8(1). In 

The Queen v Taufahema,6 the court held that:

 “One of the key ‘circumstances’ referred to in s 8(1), and one of the key factors in assessing whether a 

new trial is an adequate remedy, is ‘the public interest in the due prosecution and conviction of offenders’ 

[R v Anderson (1991) 53 A Crim R 421 at 453 per Gleeson CJ]. It is in ‘the interest of the public ... that 

those persons who are guilty of serious crimes should be brought to justice and not escape it merely 

because of some technical blunder by the judge in the conduct of the trial or in his summing up to the 

jury’  [Reid v The Queen [1980] AC 343 at 349 per Lords Diplock, Hailsham of St Marylebone, Salmon, 

Edmund-Davies and Keith of Kinkel]. This passage highlights two points about the present case.”7 

Later in the same judgment, the court said:

 “An order for acquittal confl icts with ‘the desirability, if possible, of having the guilt or innocence 

of the [accused] fi nally determined by a jury which, according to the constitutional arrangements 

applicable in [New South Wales], is the appropriate body to make such a decision’ [R v Anderson 

(1991) 53 A Crim R 421 at 453 per Gleeson CJ].”8

In Dyers v The Queen, Gaudron and Hayne JJ also emphasised the undesirability of an order that would 

preclude a new trial where the evidence adduced at trial would not require a jury to acquit since this 

would “constit ute a judicial determination of the proceedings against the appellant otherwise than on 

trial by jury”.9 

In Justins v R,10 Spigelman CJ said that a miscarriage of justice in the form of misdirection can be more 

adequately remedied by an order for a new trial. His Honour said in the circumstances of that case:

 “… th  e criminal involvement of one person in the death of another raises a serious issue of moral 

culpability that ought be determined, even if no additional penalty is likely to be imposed”.11 

3 Section 8(1) could read “… if the court considers that a substantial miscarriage of justice has occurred, and, that having 

regard to all the circumstances, such substantial miscarriage of justice can be more adequately remedied …”.

4 King v The Queen (1986) 161 CLR 423 at 426.

5 Dyers v The Queen (2002) 210 CLR 285 per Kirby J at [79]; Stanoevski v The Queen (2001) 202 CLR 115 at [51]. 

6 (2007) 228 CLR 232.

7 ibid per Gummow, Hayne, Heydon and Crennan JJ at [49].

8 ibid at [51].

9 (2002) 210 CLR 285 per Gaudron and Hayne JJ at [23], see also Kirby J at [80].

10 [2010] NSWCCA 242 at [118], [119], applying Reid v The Queen [1980] AC 343 at 349. See also MacKenzie v The Queen 

(1996) 190 CLR 348 where Gaudron, Gummow and Kirby JJ at 376 said: “Where an appeal succeeds upon the basis 

that the trial miscarried because of an inaccurate or inadequate direction to a jury, it is ordinarily appropriate to order that 

there be a retrial”.

11 [2010] NSWCCA 242 at [120].
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12 R v Thomas (No 3) (2006) 14 VR 512 at [27].

13 Where the court noted the time already served and the weaknesses and strengths in the prosecution case: Mallard v The 

Queen (2005) 224 CLR 125 per Gummow, Hayne, Callinan and Heydon JJ at [43], Kirby J at [93]; where the appellant 

had already served the custodial sentence and having regard to double jeopardy principles, there was little prospect of 

an increased sentence on reconviction: MacKenzie v The Queen (1996) 190 CLR 348 per Gaudron, Gummow and Kirby JJ 

at 376.

14 DPP for Nauru v Fowler (1984) 154 CLR 627 at 630; King v The Queen (1986) 161 CLR 423 at 433.

15 King v The Queen (1986) 161 CLR 423 at 433. In Parker v The Queen (1997) 186 CLR 494 per Dawson, Toohey and 

McHugh JJ at 520, it was held that an order for a new trial could not be justifi ed where it would require “a substantial 

amendment to the indictment”.

16 The King v Wilkes (1948) 77 CLR 511 per Dixon J at 518; Gerakiteys v The Queen (1984) 153 CLR 317 at 321.

17 The Queen v Taufahema (2007) 228 CLR 232 per Gummow, Hayne, Heydon and Crennan JJ at [52].

18 R v Thomas (No 3) (2006) 14 VR 512 at [14].

19 ibid.

20 (2007) 228 CLR 232 per Gummow, Hayne, Heydon and Crennan JJ at [52].

21 ibid at [67].

22 The DPP (NSW) appealed to the HCA against an order of the CCA to acquit the respondent following a successful 

conviction appeal. The Crown argued for the fi rst time in the HCA that at the retrial the joint criminal enterprise case 

would be based on armed robbery (and that a shooting of a person was contemplated by the respondent as a possible 

incident) rather than a joint criminal enterprise based on the non-existent crime of “avoiding lawful arrest” (trial case) or 

hindering police (CCA case). 

Since the enactment of s 8(1), a Director of Public Prosecutions has been established at both the 

State and Commonwealth levels, whose responsibility it is to decide whether to continue proceedings 

following a successful appeal. This is another relevant factor since:

 “An appellate court must be careful not to usurp the functions of the properly constituted 

prosecutorial authorities which are entrusted with responsibilities and discretions to act in the public 

interest in the initiation and conduct of criminal prosecutions …”.12 

On occasions, the High Court has ordered a new trial but suggested or implied that it would be open 

to the prosecution not to proceed with a retrial.13

There are well recognised “circumstances” in which the High Court has said that a new trial should not 

be ordered: 

• if the court fi nds that there was insuffi cient evidence at the  original trial to warrant a conviction — 

for this would give an opportunity to supplement a defective case14 

• to allow the Crown to supplement a case which has proved to be defective on appeal.15 

These cases hold that the Crown should not be given an opportunity to make a new case which 

was not made at the fi rst trial,16 or be given “an opportunity of mending its hand and presenting new 

evidence at the second trial which it failed to present at the fi rst”.17 The Victorian Court of Appeal has 

held that the appellate court can take into account admissible evidence at the second  trial “which was 

neither known to nor knowable by the Crown at the time of the trial”.18 Put another way, the appellate 

court need not “confi ne its attention to the admissible evidence in fact led at the trial” in determining 

whether to order a new trial or enter an acquittal.19 To date, this case has not been discussed in New 

South Wales.

The High Court in Taufahema accepted the proposition that the Crown could not introduce new evidence 

in the circumstances of that case.20 However, the differences between the way the case in a fi rst trial 

and the case in a second trial will be framed for the jury can differ. The court held the difference must 

be substantial if “the difference is to stand as a bar to an order for a second trial”.21 In Taufahema,22 
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the court held that the case proposed to be advanced by the Crown at the second trial was not a “new 

case which was not made at the fi rst trial”23 as expressed by Dawson J in King v The Queen.24 Justices 

Gummow, Hayne, Heydon and Crennan JJ said:

 “… what the prosecution proposes to do is rely on the same evidence as was called at the fi rst trial, 

but to seek to characterise the facts which that evidence may establish in a different way, but not 

a radically different way. At the fi rst trial the criminal enterprise revealed by the evidence was not 

called ‘armed robbery’, but the evidence was capable of supporting the inference that it was”.25 

Other circumstances referred to in Taufahema as being relevant to the exercise of the s 8(1) discretion 

were:

• whether a signifi cant part of a sentence has been served 

• the expense and length of the second trial

• the length of time between the alleged offence and the new trial 

• the fact that a trial is an ordeal for accused persons (and, it may be added, for witnesses and others 

affected by the prosecution and the events giving rise to it). 26 

10.2 Case outcome where limbs 2 and 3 established — acquittal, 
substituted verdict or new trial

As reported in Chapter 5, “Limb 1 verdict cases”, limb 1 was established in 65 of 315 (20.6%) successful 

conviction appeal cases. The corollary of this is that there were 250 of 315 (79.4%) successful conviction 

appeal cases where only limb 2 and/or limb 3 were established.

In the majority of these limb 2 and limb 3 cases (196 of 250 or 78.4%), the appellate court ordered a 

new trial. Chapter 12 reports the eventual results of those trials. In 45 (18.0%) cases, the appellate court 

ordered an acquittal or expressly refused to order a new trial.27 In a small number of these limb 2 and limb 3 

cases, the court substituted the verdict (4 cases) or set aside the verdict without ordering either an 

acquittal or a new trial (5 cases).

23 (2007) 228 CLR 232 at [67]–[68].

24 (1986) 161 CLR 423 at 433.

25 (2007) 228 CLR 232 at [68]. Special leave to appeal was granted by a 4:3 majority and a new trial was ordered. In a 

dissenting judgment, Gleeson CJ and Callinan J said the proposed case was “based on a radically different particularisation 

of the joint criminal enterprise”: at [38]. Kirby J in dissent similarly described the proposed case as “new and different”: 

at [181]. 

26 ibid per Gummow, Hayne, Heydon and Crennan JJ at [55].

27 In 6 of these cases, the CCA exercised its discretion under s 8 not to order a new trial and quashed the conviction, but 

did not formally enter an acquittal: R v Henman [2001] NSWCCA 4; R v Newhouse [2001] NSWCCA 294; R v Giovannone 

(2002) 140 A Crim R 1; R v Campbell [2004] NSWCCA 314; R v Knorr [2005] NSWCCA 70; Skondin v R [2005] NSWCCA 

417. It was suggested in these cases that by the exercise of the discretion not to order a new trial that there could not be 

a new trial, or put another way, the DPP (NSW) could not proceed in the absence of an order for a new trial: see Henman 

at [24]; Newhouse at [10]; Giovannone at [126]; Campbell at [49]; Knorr at [21]; and Skondin at [83]. This unusual view 

of s 8(1) has not been tested by a prosecution appeal to the HCA. It may be doubted whether what was said in these 

judgments could bar the prosecution from presenting an ex offi cio indictment in the District Court even though the CCA 

refused to order a new trial. However, if that occurred an appellant would no doubt seek a permanent stay on the basis of 

abuse of process and rely on the CCA’s reasons. In any event, there were no further proceedings in any of these cases. 

In a further 4 cases, the court did not expressly decline to order a new trial, although it clearly did not envisage a 

new trial: R v Macleod (2001) 52 NSWLR 389; R v Narayanan; R v Singapore Exchange and Finance Pty Ltd [2002] 

NSWCCA 200; R v Lew [2004] NSWCCA 320. For the purposes of this study, the outcome in each of these 10 cases is 

counted as an acquittal because this was the effective result given that the conviction(s) were quashed and there were 

no further proceedings of any kind.
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10.3  Frequency of limbs 2 and 3 acquittal cases
As mentioned above, the court effectively entered an acquittal in 45 of 250 (18.0%) of these limb 2 and 

limb 3 cases. These 45 limbs 2 and 3 acquittal cases represent 14.3% of the 315 successful conviction 

appeals analysed and 43.7% of the 103 conviction appeals that resulted in an acquittal.28 These cases 

are set out in Appendix A.

10.3.1  Limbs 2 and 3 acquittal cases by ASOC division

Table 10.1 classifi es the 45 limbs 2 and 3 acquittal cases by ASOC division. By far the most common 

offences fell into ASOC division, sexual assault and related offences, which accounted for 18 of 45 

(40.0%) cases. 

Table 10.1: Limbs 2 and 3 acquittal cases by ASOC division

28 Chapter 5, “Limb 1 verdict cases”, reports that the judge entered an acquittal in 58 limb 1 cases.

29 In Table 10.1, “Homicide and related offences” is included in “Other” as there were no limbs 2 and 3 acquittal cases in 

the 36 limbs 2 and 3 cases in this ASOC division. 

ASOC division a Limbs 2 and 3 
acquittal cases

Number of 
limbs 2 

and 3 cases

Limbs 2 and 3
 acquittal cases as a 

percentage of 
limbs 2 and 3 cases

n % n %

Sexual assault and related offences 18 40.0 81 22.2

Deception and related offences 8 17.8 13 61.5

Illicit drug offences 5 11.1 42 11.9

Robbery, extortion and related 

offences

4 8.9 26 15.4

Acts intended to cause injury 3 6.7 21 14.3

Offences against justice procedures, 

government security and 

government operations

2 4.4 6 33.3

Theft and related offences 2 4.4 5 40.0

Property damage and environmental 

pollution

2 4.4 3 66.7

Miscellaneous offences 1 2.2 1 100.0

Other b 0 0.0 52 0.0

Total 45 100.0 250 18.0

a  For the purposes of the study, driving causing death has been included under ASOC division, dangerous or negligent 

acts endangering persons, rather than homicide and related offences; and accessories after the fact have been included 

under ASOC division, offences against justice procedures, government security and government operations.

b  “Other” comprises ASOC divisions where there were no limbs 2 and 3 acquittal cases.

Table 10.1 also shows the number of limbs 2 and 3 acquittal cases in each ASOC division as a percentage 

of all limbs 2 and 3 cases. A large variation was observed in the proportion of limbs 2 and 3 cases that 

resulted in an acquittal. Of the six ASOC divisions with at least 10 limbs 2 and 3 cases, deception and 

related offences was by far the most likely to result in an acquittal (61.5%). Sexual assault and related 

offences were also over-represented with 22.2% resulting in an acquittal compared with 18.0% overall. 

On the other hand, there were no limbs 2 and 3 acquittal cases involving homicide and related offences.29
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10.4  Reasons for ordering an acquittal
There was a single reason for ordering an acquittal in 26 of 45 (57.8%) limbs 2 and 3 acquittal cases, 

while multiple reasons were given in 19 (42.2%) cases: 2 reasons were given in 12 cases; 3 reasons 

were given in 3 cases; 4 reasons were given in 3 cases; and 5 reasons were given in 1 case. Accordingly, 

there were 76 reasons given in total.

The most frequent reasons given by the appellate court for ordering an acquittal rather than a retrial 

were the time already served by the appellant, and evidentiary problems or problems with the strength 

of the Crown case. Each reason was a factor in 20 of 45 (44.4%) limbs 2 and 3 acquittal cases. In 10 

(22.2%) limbs 2 and 3 acquittal cases, delay was an important factor and in another 4 (8.9%) cases, 

fresh evidence was successfully raised. Table 10.2 sets out the reasons given for ordering acquittals 

and the   number of cases for each. Appendix F sets out the limbs 2 and 3 acquittal cases and the 

reason(s) for ordering an acquittal in each case. The number of reasons given for ordering an acquittal 

in each case is indicated in the last column. Appendix F shows that in some cases only one reason was 

given for ordering an acquittal, while in others two or more reasons were given.

Table 10.2: Reasons for ordering an acquittal in limbs 2 and 3 acquittal cases

Reason for entering verdict of acquittal Number of 
reasons

Percentage 
of reasons

Percentage of 
limbs 2 and 3

acquittal casesa 

n % %

Time served 20 26.3 44.4

Evidentiary problems or problems with Crown case 20 26.3 44.4

Delay 10 13.2 22.2

Fresh evidence 4 5.3 8.9

Stress, age and health 4 5.3 8.9

Lack of severity of offence 4 5.3 8.9

Problems with jurisdiction or charge 3 3.9 6.7

Conduct of Crown 2 2.6 4.4

Trial appealed was second trial 2 2.6 4.4

Type of sentence imposed following trial 2 2.6 4.4

No or low prospect of reoffending 2 2.6 4.4

No or irrelevant criminal record 2 2.6 4.4

Time served in custody pending special hearing 1 1.3 2.2

Total 76 100.0
   

a  Based on 45 cases. Given that in 19 of these cases more than one reason was given for ordering an acquittal, the total 

fi gure will exceed 100%.    

10.4.1  Time served 

The amount of time the appellant had served of his or her sentence was a factor in ordering an acquittal 

in 20 limbs 2 and 3 acquittal cases. This category also includes one case in which the regular attendance 

of the appellant on periodic detention was mentioned. 

It was apparent from an examination of these 20 cases that there was no generally accepted proportion 

of the sentence that needed to be served in order for this factor to be taken into account. A wide range 

of time periods had been served in the cases, from one-sixth of the term of sentence (2 months out of 

12 months) to the entire term of the sentence (the longest sentence was 4 years, which was served by 
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the time the appellate court handed down its reserved judgment). Overall, in 8 of 20 cases, the time 

period served was less than half; at least half of the sentence had been served in another 8 cases; while 

the entire term had been served in the remaining 4 cases. In only 5 of the 13 cases where a non-parole 

period was set had the entire non-parole period been served.

However, it should be pointed out that generally this reason alone was not a suffi cient basis to order an 

acquittal rather than a retrial. Time served was the sole reason given in only 6 of 20 cases. Of these 6 cases, 

the entire sentence had been served in 3 cases; the whole non-parole period and most of the head sentence 

had been served in 2 cases; and 2 months of a 3-month fi xed term had been served in the remaining case.

10.4.2  Evidentiary problems or problems with Crown case

In 20 limbs 2 and 3 acquittal cases, the appellate court, in deciding to order an acquittal, referred to 

evidentiary defi ciencies and/or stated that the Crown case was not strong. In 13 of these 20 cases, this 

reason alone was given for ordering an acquittal rather than a retrial.

Some of the specifi c evidentiary problems were:

• the conduct of the appellant did not fulfi l the elements of the offence30

• once the wrongfully admitted evidence was excluded, there was no evidence inculpating the appellant 31

• there were no reasonable prospects of conviction because the Director of Public Prosecutions (NSW) 

no-billed the retrial of the co-accused 32

• there were inconsistencies in the complainant’s evidence33

• the complainant’s evidence was too vague in conveying what occurred,34 or lacked specifi city in 

identifying the place and date of the offence 35

• there was a very real risk that the complainant would be unable to distinguish between her memory 

of the actual events and the memory of recounting those events on subsequent occasions36

• the complainant retracted her allegations after the trial 37

• there was possible contamination of evidence between witnesses due to conferring.38

10.4.3  Delay

In 10 limbs 2 and 3 acquittal cases, the issue of delay was part of the reason for ordering an acquittal. 

In none of these 10 cases was delay the only reason given for ordering an acquittal. The types of delay 

included:

• delay between the alleged offences and the trial

• delay between the trial and appeal

• future delay that would be incurred until the retrial. 

Some cases referred to combinations of these types of delay. 

30 Pulinggam v R (2006) 162 A Crim R 78 at [62].

31 R v Dungay (2001) 126 A Crim R 216 at [52]. 

32 R v Grey [2002] NSWCCA 144 at [6]. 

33 R v RTB [2002] NSWCCA 104 at [63]–[64]; R v Percival [2003] NSWCCA 409 at [16]–[17].

34 R v Garlick [2003] NSWCCA 398 at [22].

35 R v Murre [2001] NSWCCA 286 at [30].

36 R v RTB [2002] NSWCCA 104 at [67]. 

37 R v Tisdell [2003] NSWCCA 60 at [3].  

38 R v Murre [2001] NSWCCA 286 at [30].
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The period of delay since the offences were allegedly committed was of varying lengths. The longest 

delay was in the case of R v Garlick,39 in which some of the incidents were alleged to have occurred 

more than 30 years before the trial. 

The majority of the cases in the “delay” category involved offences of sexual and/or indecent assault 

(7 of 10 cases). 

10.4.4  Fresh evidence

To rely on the availability of fresh evidence as a basis for an acquittal, the appellant must establish that 

the absence at the trial of the evidence upon which the appellant relies resulted in a miscarriage of 

justice. An appellate court will conclude that the unavailability of the new evidence at the time of the 

trial involved such a miscarriage only if it considers that there is a signifi cant possibility that the jury at 

the original trial, acting reasonably, would have acquitted the appellant if that evidence had been before 

them.40

In R v Hemsley,41 Hunt CJ at CL said: 

 “Relevant to that test is the credibility and the cogency of the evidence put forward, considered in 

the context of the evidence which was given at the original trial. There is no miscarriage of justice if 

that evidence was available to be called at that trial and if the appellant had been content to go to 

trial without it.”42 [Citations omitted.]

There were 4 limbs 2 and 3 acquittal cases in which fresh evidence was successfully presented on appeal. 

In 2 of these cases (2 co-offenders), the fresh evidence was in the form of a video that contradicted the 

evidence of the complainants regarding the fi rst 3 counts on the indictment.43 The video proved that the 

appellant did not participate in the incidents. As a consequence, the convictions on the other counts 

could not stand (except for one) because the evidence was merely “oath against oath”. 

In another case, fresh evidence in the form of a photograph proved the offence could not have occurred 

in the year alleged.44 Rather, in the year depicted in the photograph, the offence with which the appellant 

had been charged did not exist.

In the fourth case, the appellant maintained that he had pleaded guilty to the offences because the 

police fabricated his confession and he realised he had no chance of avoiding conviction. He later gave 

evidence at the Police Integrity Commission, where his version was supported by the testimony of a 

police witness.45 

In each of these 4 cases, fresh evidence was the only reason given for ordering an acquittal.

39 [2003] NSWCCA 398.

40 Gallagher v The Queen (1986) 160 CLR 392 per Gibbs CJ at 399, Mason and Deane JJ at 402.

41 (unrep, 8/12/95, NSWCCA).

42 ibid.

43 R v Kehoe; R v Otto [2001] NSWCCA 192.

44 R v LTP [2004] NSWCCA 109 at [85]–[86].

45 R v Maltese (2004) 150 A Crim R 97 at [10], [13], [19].



 The discretion to enter a verdict of acquittal or to order a new trial   177

10

10.4.5  Stress, age and health

A new trial will not be ordered if it will constitute “an ordeal” which the appellant “ought not to be 

condemned to undergo for a second time through no fault of his own unless the interests of justice 

require that he should do so”.46 

There were 4 limbs 2 and 3 acquittal cases where the appellate court cited the factors of advanced age, 

stress to the appellant or others, and poor health. In none of these cases were these factors the only 

reason given for ordering an acquittal rather than a retrial.

Age was a factor in 3 of the 4 cases. In the fourth case, the “trauma and stress” of a retrial was a 

relevant factor.47 

In the 3 cases in which age was a factor, the respective ages of the appellants at the time of the appeal 

were 64, 66 and 79 years. 

In 2 of these 3 cases, further concerns were expressed relating to stress and multiple health problems. 

In one case, the appellate court referred to the uncertainty of the fate hanging over the appellant, and his 

various physical and mental problems. His physical ailments included heart disease, cerebrovascular 

disease, diverticulitis and severe dermatitis. His mental conditions included dementia, depression, 

paranoia and hallucinations. Furthermore, the appellate court found that the appellant’s wife would 

suffer hardship if they were separated.48 

In the other case, the appellate court recognised that the appellant suffered from “a litany of problems 

of a medical nature”.49 On the issue of stress, the court stated that: 

 “It is obvious that any re-trial will involve not  only further emotional strain on the Appellant but also 

on the complainant and potentially on those of her siblings who were called in the fi rst trial.”50 

10.4.6  Lack of severity of the offence 

In 4 limbs 2 and 3 acquittal cases, the lack of severity of the offence was a factor in the decision not to 

order a retrial. The circumstances relating to severity in each case were: 

• the offence involved property of little value51 

• the offences were “towards the bottom of the criminal scale”52 

• the appellate court referred to the “nature of the offence”53 

• the judgment appears to imply that the appellant’s conduct amounted to a less serious form of the 

offence as he acted “openly”.54 

In none of these 4 cases was this the only reason given for ordering an acquittal. 

46 Reid v The Queen [1980] AC 343 per Lord Diplock at 350.

47 R v Henman [2001] NSWCCA 4 at [22]. 

48 R v JBV [2002] NSWCCA 212 at [18]–[21]. 

49 R v RWB [2002] NSWCCA 504 at [11].

50 ibid at [12]. 

51 R v Haidar-Wardak (2002) 132 A Crim R 1 at [49].

52 R v Rondo (2001) 126 A Crim R 562 at [142].

53 R v Kuckailis [2001] NSWCCA 333 at [19].

54 R v Clark [2002] NSWCCA 16 at [36].
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10.4.7  Problems with jurisdiction or charge 

In 3 limbs 2  and 3 acquittal cases, there were problems with the jurisdiction or charge. In all 3 cases, 

this was the only reason given for ordering an acquittal.

In one of these cases, the appellant had been charged with Commonwealth summary offences, so the 

District Court had lacked the jurisdiction to deal with those offences.55 

Another case involved a verdict of “larceny or receiving” under s 121 of the Crimes Act 1900. A new trial 

could not be ordered because “s 121  does not create a chargeable independent offence”.56 

In the remaining case, the appellant was charged with accessory before the fact to murder or, in the 

alternative, accessory before the fact to robbery. He was convicted and sentenced in respect of being an 

accessory before the fact to murder. Consequently, there was no need for the jury to return a verdict in 

relation to the alternative count and no sentence should have been imposed for the alternative count.57

10.4.8  Conduct of the Crown

The conduct or approach of the Crown featured in the reasons for ordering an acquittal in 2 limbs 2 and 3 

acquittal cases. In neither case was it the only reason given.

In one case, the criticisms of the appellate court included that the Crown Prosecutor failed to assist 

the judge to ensure that the appropriate directions were given to the jury. Furthermore, the Crown 

Prosecutor was at fault in cross-examining a doctor in “clear breach” of the terms of s 44 of the 

Evidence Act 1995, putting before the jury in oral form the contents of various psychiatric publications, 

the terms of which he read and described.58 

In the other case, the factors cited by the appellate court included the approach taken by the Crown 

in eliciting the evidence of a detective.59 The Crown Prosecutor invited the jury to consider that the 

element of intent to defraud was to be found in the evidence of the detective’s suspicion that the 

appellant planned to use a receipt to perpetrate a fraud on another fi nancial institution. The matter was 

then erroneously left to the jury on the basis that the jury might have recourse to this evidence in order 

to fi nd that the appellant had the requisite intent to commit the offence.60 

10.4.9  Trial appealed was second trial

Sometimes the trial, the subject of the appeal, was not the fi rst time the appellant stood trial for that 

offence. This is a relevant factor for the appellate court in deciding whether to order a new trial for a 

third (or more) time. As Hunt J acknowledged in R v Honeysett: 61 

 “… the fact that it would be a third trial will in some circumstances be suffi cient to refuse an order 

for a new trial: see, eg, R v Ward (1981) 3 A Crim R 171 at 179, 195–196; R v Ridgeway [1983] 

2 NSWLR 19 at 29–30 …”.62 

55 R v Macleod (2001) 52 NSWLR 389 at [52]–[53]. The court quashed the conviction and the sentence for these counts 

but did not formally order an acquittal.

56 R v Campbell [2004] NSWCCA 314 at [52], [59]. 

57 R v Lew [2004] NSWCCA 320. The court quashed the conviction and the sentence for being an accessory to robbery 

but did not formally order an acquittal.

58 R v Henman [2001] NSWCCA 4 at [17]. 

59 R v Haidar-Wardak (2002) 132 A Crim R 1 at [48]. 

60 ibid at [44].

61 (1987) 10 NSWLR 638.

62 ibid at 646.
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In 2 limbs 2 and 3 acquittal cases, the appellate court referred to the fact that the trial under appeal 

was the second trial.63 In both cases, the fi rst trial had ended in a hung jury. To order a new trial would 

therefore have prompted a third trial. In neither case was this reason the only reason given.

10.4.10  Other factors

In 2 limbs 2 and 3 acquittal cases, the appellate court found there was no prospect, or a low prospect, 

of the appellant re-offending.64 In neither case was this the only reason given for ordering an acquittal.

In 2 limbs 2 and 3 acquittal cases, the appellate court took into account the lack of a criminal record in 

deciding not to order a retrial. In one of these cases, the appellant had no criminal record.65 In the other 

case, the appellant’s prior convictions were not relevant to the dishonesty offences being considered.66 

In neither case was this the only reason given for ordering an acquittal.

In 2 limbs 2 and 3 acquittal cases, the type of sentence (suspended sentence) imposed following trial 

was also a factor.67 In neither case was this the only reason for ordering an acquittal.

In one limbs 2 and 3 acquittal case, the time served in custody pending a special hearing was a factor.68 

However, it was not the only reason given for entering a verdict of acquittal rather than ordering a new 

special hearing.

10.5  Summary of fi ndings
• Limb 1 was established in 65 of 315 (20.6%) successful conviction appeal cases. The corollary of 

this is that there were 250 of 315 (79.4%) successful conviction appeal cases where only limb 2 

and/or limb 3 were established. In the majority of these limbs 2 and 3 cases (196 of 250 or 78.4%) 

the appellate court ordered a new trial. In 45 of 250 (18.0%) limbs 2 and 3 cases, the appellate 

court ordered an acquittal (the “limbs 2 and 3 acquittal cases”).  

• The 45 limbs 2 and 3 acquittal cases represent 14.3% of the 315 successful conviction appeal 

cases, and 43.7% of the 103 conviction appeals that resulted in an acquittal.

• Most of the limbs 2 and 3 acquittal cases fell into ASOC division, sexual assault and related offences, 

accounting for 18 of 45 (40.0%) cases. Of the six ASOC divisions with at least 10 limbs 2 and 3 cases, 

deception and related offences was the most likely to result in an acquittal (61.5%), compared to 

an overall acquittal rate of 18.0%. 

• Various reasons contributed to ordering an acquittal. There was a single (although not the same) 

reason for ordering an acquittal in 26 of 45 (57.8%) limbs 2 and 3 acquittal cases, while multiple 

reasons were given in 19 (42.2%) cases. In total, 76 reasons contributed to the decision to order 

acquittals in the 45 cases.

• The most frequent reasons given by the appellate court for ordering an acquittal were the time 

already served by the appellant, and evidentiary problems or problems with the strength of the 

Crown case. Each reason was a factor in 20 of 45 limbs 2 and 3 acquittal cases. 

63 R v Murre [2001] NSWCCA 286; R v O’Donohue [2001] NSWCCA 458.

64 In R v JBV [2002] NSWCCA 212 at [18], the prospect of re-offending was “non-existent”, while in R v RWB [2002] 

NSWCCA 504 at [11] there was “nothing to suggest that there is a likelihood of re-offending”.

65 R v RWB [2002] NSWCCA 504 at [11]. 

66 R v Haidar-Wardak (2002) 132 A Crim R 1 at [49].

67 R v Kuckailis [2001] NSWCCA 333 at [19]; R v Rondo (2001) 126 A Crim R 562 at [142].

68 R v Zvonaric (2001) 54 NSWLR 1 at [52].
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• In only 6 of 20 cases where time served was a factor, was that factor the sole reason for ordering an 

acquittal rather than a retrial. In these 6 cases, either the entire sentence had been served (3 cases) 

or the whole or most of the non-parole period had been served (3 cases). 

• In 13 of 20 cases where evidentiary problems or problems with the Crown case were cited, this 

reason alone was given for ordering an acquittal rather than a retrial.

• In 10 of 45 cases, the issue of delay contributed to ordering the acquittal, but in none of these 

cases was it the sole reason for ordering an acquittal. 

• Other reasons for ordering an acquittal were fresh evidence (4 cases); stress, age or poor health 

(4 cases); lack of severity of the offence (4 cases); problems with the jurisdiction or charge (3 cases); 

conduct of the Crown (2 cases); the trial being appealed was a second trial (2 cases); no or low 

prospect of the appellant re-offending (2 cases); lack of criminal record (2 cases); type of sentence 

imposed following trial (2 cases); and time served in custody pending a special hearing (1 case). 
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11.1  Legislative background
An inquiry into conviction is an executive function conferred on the appellate court. Prior to 2007, the 

power to conduct an inquiry was found in Pt 13A of the Crimes Act 1900. The relevant provisions are 

now found in Pt 7 of the Crimes (Appeal and Review) Act 2001.1   

The inquiries into conviction in this study were all conducted pursuant to Pt 13A. There were two 

avenues for seeking an inquiry: by a “petition for a review of a conviction” to the Governor (s 474B); or 

by an “application for an inquiry into a conviction” to the Supreme Court (s 474D). 

After consideration of a petition to the Governor, s 474C(1) provided several options for action, which 

included enabling the Attorney General to “refer the whole case to the Court of Criminal Appeal, to be 

dealt with as an appeal under the Criminal Appeal Act 1912” (s 474C(1)(b)).    

A parallel provision in s 474E(1)(b) enabled the Supreme Court, after considering an application for an 

inquiry into conviction, to refer the whole case to the Court of Criminal Appeal to be dealt with as an appeal. 

Section 474L confi rmed that, on receiving a reference under ss 474C(1)(b) or 474E(1)(b), the court was 

“to deal with the case so referred in the same way as if the convicted person had appealed against the 

conviction or sentence under the Criminal Appeal Act 1912, and that Act applies accordingly”.

11.2  Scope and limitations of jurisdiction
An executive power is needed to conduct an inquiry into conviction because the Court of Criminal 

Appeal cannot reopen an appeal once the order (dismissing the appeal) is perfected2 and the High 

Court does not have power to receive fresh evidence.3 

Chapter 11 

Inquiries into conviction

1 The provisions were transferred by the Crimes (Appeal and Review) Amendment (DNA Review Panel) Act 2006 (effective 

23 February 2007).

2 Burrell v The Queen (2008) 238 CLR 218. The CCA in Burrell v R (2007) 175 A Crim R 21 at [41] found: “The appeal has 

not been determined in relation to the relevant evidence. For that reason it has not been fi nally determined”. However, 

the HCA (Gummow ACJ, Hayne, Heydon, Crennan and Kiefel JJ in a joint judgment; Kirby J agreeing in a separate 

judgment), allowing the appeal in Burrell v The Queen, held that the CCA did not have the power to reopen the appeal 

after its fi rst orders had been formally recorded. The second orders were made without power and had to be set aside: at 

[29]. An example of a conviction appeal which could be reopened, because the orders were not perfected, is R v Moussa 

(No 2) (2002) 134 A Crim R 296. 

3 In Eastman v The Queen (2000) 203 CLR 1 at [11], [78], [108], [196], [290], Gleeson CJ, Gaudron, McHugh, Gummow 

and Hayne JJ in separate judgments (Kirby and Callinan JJ dissenting) found that the established principle that the HCA 

could not receive fresh evidence — as s 73 of the Constitution did not authorise the HCA to receive evidence on appeal 

from a State court exercising State jurisdiction — applied to appeals from courts exercising federal jurisdiction.   
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The issue of whether an inquiry into conviction was limited to considering fresh evidence was examined 

by the High Court in Mallard v The Queen.4 Section 140(1)(a) of the Sentencing Act 1995 (WA) used the 

term “the whole case”, as did s 474C of the Crimes Act. The High Court found that the term embraced 

the whole of the evidence properly admissible, whether “new”, “fresh” or previously adduced in the 

case against or for the appellant.5 The Court of Criminal Appeal of Western Australia had a duty to 

pronounce upon the whole of the case and had erred in holding that matters previously dealt with at 

the trial should not be reopened in the absence of fresh or new evidence.6 

An inquiry into conviction may be conducted in relation to summary charges. In R v Doyle (one of the 

cases in the study), Spigelman CJ confi rmed that the court could hear the inquiry even though the 

charges were not “on indictment”.7

11.3  Frequency of inquiry cases
Of 327 successful conviction appeal cases in the study, 12 cases were the subject of inquiries into 

conviction. For the purpose of the study, these unique cases are referred to as the “inquiry cases”. 

These cases are set out in Appendix A.

11.3.1  Inquiry cases by ASOC division

The distribution of the 12 inquiry cases by ASOC division is as follows:  

• illicit drug offences (6 cases) 

• robbery, extortion and related offences (4 cases) 

• homicide and related offences (1 case) 

• deception and related offences (1 case). 

For the majority of cases in the two ASOC divisions attracting the highest frequency of inquiry cases — 

illicit drug offences, and robbery, extortion and related offences — the reasons given for quashing the 

conviction relate to fresh evidence of the corrupt activities of police offi cers. These cases are described 

in Table 11.1 below.

11.3.2  Previous appeals 

In 11 of 12 inquiry cases, the appellant had previously appealed against his or her conviction either 

from the District Court to the Court of Criminal Appeal (9 cases), or from the Local Court to the District 

Court (2 cases). 

4 (2005) 224 CLR 125.

5 ibid per Gummow, Hayne, Callinan and Heydon JJ at [10], Kirby J agreeing at [52]. 

6 This issue was considered by the WACCA in Mallard v R (2003) 28 WAR 1 at [8]–[9].

7 (2001) 123 A Crim R 151 at [62]–[63], where his Honour said in relation to s 474L: “The formulation adopting the words 

‘as if the convicted person had appealed against the conviction’ when placed with the provisions of the Criminal Appeal 

Act, means that, in substance, s 5 of that Act has been by-passed. That section permits a person convicted to appeal 

to the Court. The effect of s 474L is, in effect, to deem such an appeal to have been instituted. Accordingly, there is no 

restraint that arises upon the jurisdiction of this Court from the words which appear in the chapeau of subs 5(1), ‘A person 

convicted on indictment ...’ The effect of s 474L is that this Court fi nds its power by going directly to s 6 and, possibly, 

other subsequent sections, to see what orders it is empowered to make in the case of a matter that has come before it 

by reason of a reference under s 474L”. 
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8 R v Doyle (2001) 123 A Crim R 151 at [67].

9 R v P Curry; R v E Curry [2002] NSWCCA 315 at [1]. In this 1985 joint operation, code named Operation Bing, the Cth–

NSW Joint Task Force on Drug Traffi cking examined a ring of heroin importers and distributors: NSW, Royal Commission 

into the NSW Police Service, Final Report, (JRT Wood, Commissioner), Volume 1: Corruption, May 1997, at [4.18]–[4.21].  

10 R v Doyle (2001) 123 A Crim R 151 at [2]; O’Sullivan v R (2002) 128 A Crim R 371 at [2].

11.3.3  Summary or indictable offences 

In 9 of 12 inquiry cases, the principal offence was prosecuted on indictment, while in the remaining 3 cases 

the principal offence was prosecuted summarily. 

11.3.4  New South Wales or Commonwealth offences

New South Wales offences accounted for 8 of 12 inquiry cases, while the remaining 4 cases involved 

Commonwealth offences. 

The predominance of New South Wales offences relates, in part, to corrupt police activities which had 

been the subject of the Royal Commission into the NSW Police Service. 

Furthermore, with regard to 3 of 4 inquiry cases involving Commonwealth offences, there was some 

level of involvement by New South Wales police offi cers. One case involved the conduct of New South 

Wales police offi cers who arrested the appellant,8 while the other 2 cases involved a joint operation 

conducted by State and Commonwealth police offi cers.9  

11.3.5  Initial plea

In 2 of 12 inquiry cases, the appellant initially pleaded guilty but later sought to “go behind” the plea, 

claiming that the confession had been coerced by police. In both of those cases, the appellants 

lodged an all-grounds appeal to the District Court but then abandoned the conviction appeal and only 

proceeded on the severity appeal.10

11.3.6  Petition for review or application for inquiry

In 4 of 12 inquiry cases, the appellant petitioned the Governor for a review of the conviction. In a further 

7 cases, the appellant made an application to the Supreme Court for an inquiry into the conviction. In 

the remaining case, the appellant pursued both avenues, fi rst making an application to the Supreme 

Court, which was dismissed, and then petitioning the Governor. 

11.4  Type of evidence
In 11 of 12 inquiry cases, fresh evidence about police corruption or mishandling of an investigation was 

a factor in the decision. The remaining case involved fresh evidence from a handwriting expert. 

The work of investigative commissions such as the Royal Commission into the NSW Police Service, the 

Police Integrity Commission, the Independent Commission Against Corruption, and the NSW Crime 

Commission was instrumental in bringing to light or exploring the fresh evidence in a number of the 

inquiry cases. See Table 11.1 below. 
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11.5  Avoidable or unavoidable error
As fresh evidence was the issue in all of the 12 inquiry cases, the error in each case is regarded as 

unavoidable in the sense of being beyond the judge’s control of the proceedings.

11.6  New trial or acquittal
The outcomes of the 12 inquiry cases were mostly acquittals, as was expected. Having regard exclusively 

to the principal offence, an acquittal was ordered in 10 cases, while a new trial was ordered in 2 cases. 

In the 10 cases where an acquittal was ordered on the principal offence, the appellate judgments gave 

one or more reasons for ordering an acquittal, including: 

• proportion of sentence served (5 cases)11

• exclusion of discredited evidence leaves a lack of other evidence, or the discredited evidence 

contaminates the rest of the case (4 cases)12 

• passage of time since offences (1 case)13 

• long history of litigation (1 case)14 

• unlikely a jury properly instructed at a new trial would convict (1 case).15

In the 2 cases in which a new trial was ordered on the principal offence, the court gave one or more 

reasons for making the order: 

• suffi cient evidence to run trial again (1 case)16

• served only small proportion of sentence (1 case)17

• seriousness of charge (1 case).18 

In both of these 2 cases, the matters were subsequently no-billed by the Director of Public Prosecutions. 

Table 11.1 summarises the fresh evidence, the reasons for quashing the conviction and the reasons for 

entering a verdict of acquittal or ordering a new trial (by ASOC division). 

11 R v Pedrana (2001) 123 A Crim R 1 at [83]; R v Mitrovic [2001] NSWCCA 359 at [11]; R v Doney (2001) 126 A Crim R 271 

at [81]; R v P Curry, R v E Curry [2002] NSWCCA 315 at [5]. 

12 O’Sullivan v R (2002) 128 A Crim R 371 at [50]; R v Rix [2005] NSWCCA 31 at [26]; R v McCormack [2003] NSWCCA 

340 at [7]–[8]; R v McVittie [2005] NSWCCA 267 at [7]. 

13 R v Doyle (2001) 123 A Crim R 151 at [47]. 

14 R v Doney (2001) 126 A Crim R 271 at [81].

15 R v Mitrovic [2001] NSWCCA 359 at [10].

16 R v Heuston (2003) 140 A Crim R 422 at [57].

17 ibid. 

18 R v Catt [2005] NSWCCA 279 at [234], although the court noted that: “it is a matter for the Director of Public Prosecutions 

… to determine whether a new trial should take place. Although there is undoubtedly signifi cant reasons why a new trial 

may be appropriate, not the least of which is to ensure that when signifi cant charges are brought they are determined 

according to law, this must be balanced with the fact that fresh trials would occasion signifi cant expense and it would 

be unlikely that any further term of imprisonment would be required to be served, even if convictions were entered on all 

charges”.
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Table 11.1: Inquiry cases — fresh evidence 

ASOC division and 
principal offence 

Fresh evidence Reason for quashing conviction Acquittal or new 
trial

Illicit drug offences

Supply less than 

commercial 

quantity of 

prohibited drug 

(prosecuted in 

Local Court) 19

Fresh evidence 

suggested that the 

arresting offi cer 

was corrupt. The 

prosecution case relied 

signifi cantly upon the 

evidence of this offi cer. 

Evidence in the Royal Commission into the NSW 

Police Service (Police Royal Commission) strongly 

suggested that a detective, the appellant’s arresting 

offi cer, was corrupt and was the leader of a corrupt 

clique of police offi cers known as “the Rat Pack”. 

One of the corrupt practices attributed to the 

detective was the theft of money and drugs from 

sites of police investigations. The Crown did not 

dispute that the evidence concerning the detective’s 

credibility was fresh evidence and that it would be 

appropriate to quash the convictions.

The Crown 

conceded that it 

was unlikely that 

a jury properly 

instructed would 

convict the 

appellant at a new 

trial. Such an order 

would, therefore, be 

pointless. Further, 

at the date of the 

inquiry hearing, 

the appellant had 

served more than 

half of the prison 

sentence imposed.

Knowingly 

concerned in 

import commercial 

quantity of 

prohibited drug 20

Fresh evidence from a 

handwriting expert, as 

to written instructions 

allegedly given by the 

appellant.

The expert witness’s evidence suggested that there 

was a signifi cant possibility that a jury would have a 

reasonable doubt that the appellant was the author 

of a crucial document, being an envelope with 

some delivery instructions on it. 

No new trial was 

ordered because 

the appellant had 

served his sentence 

by the date of the 

inquiry hearing and 

there was a long 

history of litigation.

Self-administer 

prohibited drug 

(prosecuted in 

Local Court) 21

Fresh evidence of 

police corruption which 

supported the claim by 

the appellant that he 

had been coerced by 

the police into making 

a confession, and that 

he had only pleaded 

guilty in the hope of 

receiving a reduced 

sentence. 

The plea of guilty was induced not by a 

consciousness of guilt but by a recognition that 

the confession, although given under threat, could 

not effectively be challenged and that a conviction 

was inevitable. The integrity of the two police 

offi cers who arrested the appellant was challenged 

in the Police Royal Commission. At the trial, if 

their reputations had been known, particularly 

that one of the offi cers was prepared to incite, 

solicit and procure the supply of prohibited drugs 

and knowingly to give false testimony, there is 

no possibility that their evidence regarding the 

confession would have been accepted. Therefore, 

the appellate court could not be satisfi ed beyond 

a reasonable doubt that the confession was given 

voluntarily.

Once the discredited 

confession was 

excluded, there 

remained no 

evidence to support 

the charges and a 

verdict of acquittal 

should be entered.

19 R v Mitrovic [2001] NSWCCA 359 at [10], [11]. An appeal to the District Court against his conviction was previously 

dismissed.

20 R v Doney (2001) 126 A Crim R 271 at [78]–[79], [81]. A conviction appeal was previously allowed and a retrial ordered 

in R v Doney (1988) 37 A Crim R 288. At the retrial, the appellant was convicted and sentenced to imprisonment. 

21 O’Sullivan v R (2002) 128 A Crim R 371 at [46], [50].
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ASOC division and 
principal offence 

Fresh evidence Reason for quashing conviction Acquittal or new 
trial

Import commercial 

quantity of 

prohibited drug 22 

Fresh evidence of 

police corruption within 

a joint task force into 

drug traffi cking.

Evidence was given by a number of witnesses at 

the Police Royal Commission about the police 

operation that resulted in the prosecution of the 

appellants. The witnesses included a former 

detective who made extensive admissions of 

corrupt conduct. The Crown, while submitting 

that the evidence could not establish that the 

case against each of the appellants was entirely 

concocted, accepted that the fresh evidence raised 

a signifi cant possibility that a jury acting reasonably 

would have acquitted the appellants if the new 

evidence had been before them.

The appellants 

had served the 

non-parole period 

imposed and the 

Crown accepted 

that verdicts of 

acquittal should be 

entered.

Knowingly take 

part in supply less 

than commercial 

quantity of 

prohibited drug 23

Evidence that all of the 

police offi cers (except 

one) from a particular 

drug squad who 

gave evidence at the 

appellant’s trial were 

corrupt.

Evidence given in the Police Royal Commission 

revealed that the police offi cers giving evidence at 

the appellant’s trial were corrupt and had fabricated 

evidence against suspects.

It was clear from the 

summing-up that a 

crucial issue at trial 

was whether the 

police were giving 

honest testimony. 

As the evidence 

led at the Police 

Royal Commission 

countered the 

evidence on this 

critical issue, a 

verdict of acquittal 

should be entered . 

Robbery, extortion and related offences

Robbery armed 

with an offensive 

weapon 24

Fresh evidence of 

police corruption. 

After the offence, the 

appellant was said 

to have made an oral 

admission and provided 

the police with a 

handwritten confession, 

which he did not sign. 

The appellant testifi ed 

in the voir dire that 

he was assaulted by 

police, that his requests 

for a solicitor were 

ignored, and that the 

“confession” was 

dictated to him by the 

police. He also claimed 

that his fi ngerprint on a 

money tin could have 

been there from his 

previous visits to the 

victim’s house.

One of the detectives in the case was later convicted 

in the District Court of giving false evidence before 

the Independent Commission Against Corruption 

and conspiracy to bribe. Material from Police Internal 

Affairs documented complaints against the detective 

including a robbery with parallels to the present case. 

The appellant’s alleged admissions to the police were 

of considerable signifi cance to the trial, and doubt 

had been cast on the confessional evidence. The 

fi ngerprint testimony carried some weight, but a jury 

might have considered that the appellant handled 

the money tin during his other visits to the house. 

It was noted that the principal evidence against the 

appellant was given by two police offi cers whose 

testimony was not directly affected by the fresh 

evidence; only the corroborative evidence of the 

detective who was discredited was tainted. However, 

taking into account all the material, and approaching 

the evidence from the view most favourable to an 

appellant (Ratten v The Queen),25 the matters tending 

to establish the appellant’s innocence gave rise to a 

signifi cant possibility that a jury would have acquitted 

the appellant.

The appellant had 

“in effect, served 

all (or at least a 

substantial portion) 

of the sentence 

likely to be 

imposed if, at some 

future time, he were 

lawfully convicted 

of the offence the 

subject of this 

appeal”.26 In those 

circumstances, 

as a matter of 

discretion, a verdict 

of acquittal was 

entered. 

22 R v P Curry; R v E Curry [2002] NSWCCA 315 at [4]–[5]. A conviction appeal was previously dismissed in R v P Curry; 

R v E Curry (unrep, 15/2/91, NSWCCA).

23 R v McCormack [2003] NSWCCA 340 at [7]–[8]. A conviction appeal was previously dismissed in R v McCormack (unrep, 

28/7/94, NSWCCA).

24 R v Pedrana (2001) 123 A Crim R 1 at [63]. A conviction appeal was previously dismissed in R v Pedrana (unrep, 11/6/92, 

NSWCCA). 

25 (1974) 131 CLR 510 at 519.

26 R v Pedrana (2001) 123 A Crim R 1 at [83]. 
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ASOC division and 
principal offence 

Fresh evidence Reason for quashing conviction Acquittal or new 
trial

Robbery armed 

with an offensive 

weapon 27

Fresh evidence of 

corrupt practices in the 

armed hold-up unit of 

a crime squad.

An investigation by the Police Integrity Commission 

(PIC) exposed the principal investigating police 

offi cers as perjurers who regularly verballed and 

planted guns on suspects. This new material would 

have made it possible for the appellant to make 

out a strong case that the police offi cers from 

the squad had conveyed weapons to a location 

with a view to planting them on the appellant, 

and a strong case that at least one detective was 

prepared to give perjured evidence, to invent 

verbals and to plant evidence. Although there was 

other evidence, there was a signifi cant possibility 

that a jury, acting reasonably, would not have been 

prepared to rely on the police evidence, and would 

have been more sceptical of the other evidence; 

and for those reasons, would not have convicted 

the appellant. 

There was 

suffi cient material 

to justify a new 

trial, particularly: 

the appellant’s 

signing of the 

police notebook; 

one police offi cer’s 

evidence; and 

the identifi cation 

evidence. Also 

the appellant had 

effectively served 

only a small part 

of his sentence for 

very serious alleged 

offences.

Assault and rob, 

armed with an 

offensive weapon 28 

Fresh evidence of 

police corruption within 

an armed hold-up unit 

of a crime squad. Two 

detectives from that 

unit were the principal 

source of evidence 

that the appellant had 

made admissions 

during the course of 

his police interview.

After the appellant’s conviction and appeal, 

one of the detectives gave evidence to the PIC, 

acknowledging that from 1984 to 1991 he engaged 

in the practice of “verballing”, including the 

preparation of what purported to be records of 

interviews with suspects. He also acknowledged 

preparing false statements and stealing money. 

The other detective told the PIC that during periods 

in the armed hold-up unit he was involved in: 

fabricating evidence; oral admissions and records 

of interview; planting evidence; and stealing the 

proceeds of robberies.

Once the evidence 

of the two 

detectives was 

rejected as providing 

credible evidence 

of the appellant’s 

guilt, there remained 

no evidence upon 

which a jury could 

reasonably be 

satisfi ed beyond 

reasonable doubt 

of the appellant’s 

guilt, and a verdict 

of acquittal was 

entered. 

Robbery armed 

with an offensive 

weapon 29

Fresh evidence of 

corruption among 

police offi cers involved 

in the appellant’s 

case in both NSW 

and WA (the appellant 

was arrested in WA 

and was extradited 

to NSW to face trial). 

The evidence at the 

trial included evidence 

that on his arrest, the 

appellant had been in 

possession of a fi rearm, 

and that he had made a 

confessional statement 

to WA and NSW police.

In 2000, the PIC conducted an inquiry into the 

activities of certain police offi cers. Evidence was 

given of corrupt practices of two police offi cers, 

including fabricating evidence, planting guns on 

suspects, and assaulting suspects. The NSW 

Crime Commission conducted a separate inquiry 

on matters including the prosecution of the 

appellant. One of the police offi cers admitted that 

on his arrival in Perth to extradite the appellant, he 

was told by WA detectives that they had planted 

the fi rearm on the appellant and had fabricated 

confessional material. In 2004, a Royal Commission 

in WA investigated corrupt conduct by police. 

It conducted a review of the prosecution of the 

appellant, and heard similar evidence of fabrication 

and planting of the fi rearm.

Although the 

tainted evidence 

was not the 

only evidence 

led in the trial, 

it contaminated 

the proceedings 

beyond repair 

and made it 

inappropriate to 

order a new trial. 

27 R v Heuston (2003) 140 A Crim R 422 at [29], [41], [57]. A conviction appeal was previously dismissed in R v Heuston 

(unrep, 20/6/95, NSWCCA). 

28 R v Rix [2005] NSWCCA 31 at [14]–[15], [26]. A conviction appeal was previously dismissed in R v Rix (unrep, 29/6/89, 

NSWCCA).

29 R v McVittie [2005] NSWCCA 267 at [7]. A conviction appeal was previously dismissed in R v McVittie (unrep, 28/5/90, 

NSWCCA). 
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ASOC division and 
principal offence 

Fresh evidence Reason for quashing conviction Acquittal or new 
trial

Homicide and related offences

Solicit to murder 30 Fresh evidence of 

police concocting 

evidence. The 

appellant alleged 

the case against her 

was the product of a 

conspiracy between 

her husband and the 

police, particularly a 

certain detective. 

The fresh evidence was such that a jury may have 

taken a signifi cantly more adverse view of the 

detective’s activities and of his infl uence on the 

evidence of witnesses called by the Crown.

With respect to 

the counts on 

which the appeal 

was allowed 

(including the 

principal offence), 

the charges were 

serious. It was 

a matter for the 

Director of Public 

Prosecutions to 

determine whether 

a new trial should 

take place. 

Deception and related offences 

Imposition by false 

representation 

(prosecuted in 

Local Court) 31

Fresh evidence of 

improper conduct by 

investigating police 

offi cers. The appellant 

claimed he was 

induced to plead guilty 

to the charges and 

abandon his appeal 

as a result of improper 

pressure exerted on 

him by investigating 

police offi cers.

The obligation on the police to bring the appellant 

before a court as soon as reasonably possible 

was breached. A number of other unsatisfactory 

features about the prosecution of the appellant 

included exaggerating his criminal record to stop 

him getting bail. There was impropriety in the 

conduct of the police to lead to the view that 

the convictions on the charges amounted to a 

miscarriage of justice.

The passage of time 

since the offences 

made it futile to 

order a new trial.

11.7  Summary of fi ndings
• Twelve inquiries into conviction were allowed.  

• The appellant had previously appealed against his or her conviction in 11 of 12 inquiry cases.

• The principal offence was originally prosecuted summarily in 3 of 12 inquiry cases, while the principal 

offence was prosecuted on indictment in 9 cases.

• New South Wales offences accounted for 8 of 12 inquiry cases, while the remaining 4 cases involved 

Commonwealth offences. 

• Fresh evidence about police corruption or mishandling of the investigation was a factor in 11 of 12 

inquiry cases. Corruption emanating from New South Wales police offi cers infl uenced the cases 

which involved New South Wales offences, but also some of the cases involving Commonwealth 

offences. 

• In 2 cases the appellant sought to “go behind” a plea of guilty, claiming that the confession had been 

coerced by police.

30 R v Catt [2005] NSWCCA 279 at [177], [234]. A conviction appeal was previously dismissed in R v Catt (unrep, 10/6/93, 

NSWCCA). 

31 R v Doyle (2001) 123 A Crim R 151 at [20], [35], [45], [47]. An appeal to the District Court against the convictions was 

previously withdrawn and dismissed. The District Court judge confi rmed the convictions and re-sentenced the applicant.



 Inquiries into conviction   189

11

• Of 12 inquiry cases, 10 fell into two ASOC divisions: illicit drug offences (6 cases); and robbery, 

extortion and related offences (4 cases). This appeared to have some connection with the nature of 

the corrupt activities of some police squads. 

• As fresh evidence was the issue in all of the 12 inquiry cases, the error in each case can be 

considered unavoidable in the sense of being beyond the judge’s control of the proceedings.

• As was expected, in the bulk of inquiry cases (10 of 12) the outcome of the inquiry into conviction 

was an acquittal, while a new trial was ordered in 2 cases. The reasons given for ordering an 

acquittal included the time already served of the sentence and the lack of evidence remaining once 

the discredited evidence was excluded. 
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12.1  Overview
Of the 333 successful conviction appeal cases in the study period, there were 206 conviction appeal 

cases where the appellate court formally ordered a new trial. This chapter examines the fi nal outcomes 

of these retrials.1 While the data for retrial outcomes include sexual assault conviction appeals, these 

cases are analysed more fully in Chapter 13, “Sexual assault appeals”. A retrial order made by an 

appellate court, unlike other court orders that must be complied with, does not give rise to a form of 

judicial compulsion. As Heydon J stated in R v Blanchette:2 

 “It must be borne in mind that a decision by this Court to refuse to order acquittals and to order 

a new trial does not mean that there will in fact be a new trial. That is a matter for the Crown 

authorities to consider.”3

After a retrial order is made, the New South Wales or Commonwealth Director of Public Prosecutions 

makes a decision under the relevant Act 4 as to whether to proceed with the charge(s). These decisions 

are informed and guided by prosecution guidelines and policies.5 

Figure 12.1 shows the outcomes of the 206 retrial cases. 

Chapter 12 

Retrial results

1 The last of these retrial cases was fi nally determined on 14 August 2009. It should be noted that in a further 5 cases the CCA 

declined to formally order a new trial. In each of these 5 cases, some or all of the charges were proceeded with and each 

appellant was reconvicted. In 3 cases, the appellants pleaded guilty to a lesser charge and/or different charges: R v Davison 

[2003] NSWCCA 95 (proceedings to be continued before the Local Court); R v Brown; R v Tran (2004) 148 A Crim R 268 

(the trial was held to be a nullity because of a jury irregularity so there was no question “concerning a new trial, that being 

a matter for the prosecuting authority”: at [68]). In the remaining 2 cases, the appellants were found guilty of the principal 

offence at the retrial: R v Halmi (2005) 62 NSWLR 263; [2005] NSWCCA 2 (fi rst trial was a nullity by reason of the court 

proceeding on an invalid indictment); and R v Masri [2005] NSWCCA 330 (a plea of guilty was entered in circumstances 

that gave rise to a miscarriage of justice and the matter was remitted to the District Court to be dealt with in accordance 

with the procedures of that court). Note that Halmi appealed again: Halmi v R [2008] NSWCCA 259, but the appeal was 

dismissed.

2 [2001] NSWCCA 446.

3 ibid at [22].

4 Director of Public Prosecutions Act 1986 (NSW), s 7(1)(a); Director of Public Prosecutions Act 1983 (Cth), s 6(1)(a).

5 See DPP (NSW), “Prosecution Guidelines”, 2007 (revised 2009), at <www.odpp.nsw.gov.au/Guidelines/Guidelines.html>, 

accessed 31 March 2011; Director of Public Prosecutions Act 1986, s 13; DPP (Cth), “Prosecution Policy of the Commonwealth”, 

2008, at <www.cdpp.gov.au/Publications/ProsecutionPolicy>, accessed 31 March 2011; Director of Public Prosecutions 

Act 1983, s 8. 
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Figure 12.1: Retrial results for successful conviction appeals 2001–2007 

New trial ordered
n = 206

All charges
no-billed

n = 60

Some or all charges 
proceeded with

n = 144

Appellant
deceased

n = 2

Proceeded with the principal offence

Verdict

Plea Plea

Yes
n = 105

No a

n = 39

Guilty
n = 26

Not guilty
n = 79

Not guilty
n = 3

Guilty
n = 36

Guilty
n = 49

Not guilty b

n = 28
Unable to 

reach verdict
n = 1

No-billed
n = 1

Guilty
n = 2

Not guilty
n = 1

Charges 
dismissed

n = 1

a This fi gure includes 3 cases where the CCA ordered a new trial on a lesser charge. In all 3 cases, the appellant entered a not guilty plea 

to the lesser charge. Two of the appellants were found guilty at their retrial.

b In 4 cases, the appellant was found not guilty of the principal offence, but was found guilty of a lesser offence: 2 were found guilty of 

the statutory alternative, and 2 were found guilty of a lesser or secondary offence.

Verdict
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Figure 12.1 reveals that in 60 retrial cases (29.1%), the Director of Public Prosecutions fi led a nolle 

 prosequi6 for all charges, while for 144 retrial cases (69.9%), some or all of the charges were proceeded 

with. For the remaining 2 retrial cases (1.0%), the appellant died and there were no further proceedings.

Of the 144 cases where some or all of the charges were proceeded with, 105 (72.9%) were proceeded 

with on the principal offence, while 39 (27.1%) were proceeded with on a lesser offence.7

Of the 105 cases that were proceeded with on the principal offence, a plea of guilty was entered for 

26 cases (24.8%), while a not guilty plea was entered on the principal offence for 79 cases (75.2%). Of 

these 79 cases:

• there were 49 cases (62.0%) in which the appellants were found guilty

• there were 28 cases (35.4%) in which the appellants were found not guilty — of the 28 found not 

guilty on the principal charge, 2 were found guilty of a statutory alternative to the principal offence,8 

and 2 were found guilty of a lesser or secondary charge9

• in one case, the jury was unable to reach a verdict and the matter was no-billed10

• in the remaining case, the appeal was remitted to the Local Court, no evidence was offered and the 

charges were dismissed.11 

Of the 39 cases that were proceeded with on a lesser charge, 36 appellants (92.3%) pleaded guilty, 

while 3 (7.7%) pleaded not guilty and proceeded to trial. Of these 3 cases, 2 appellants were found 

guilty and one was found not guilty and acquitted.  

The following conclusions can be drawn. Of the 206 appellants who were subject to an order for a new 

trial:

• 75 (36.4%) were found guilty of the principal offence 

• 38 (18.4%) were found guilty of a different or lesser offence

• 4 (1.9%) were found not guilty of the principal offence, but were found guilty of a lesser offence 

(either a statutory alternative or secondary offence). 

Consequently, 117 of 206 appellants (56.8%) were reconvicted. 

6 A direction may be made under s 7(2)(b) of the Director of Public Prosecutions Act 1986 that no further proceedings be taken 

against an accused on a bill of indictment. The DPP (Cth) has described this as follows: “A decision made not to proceed 

with a charge or charges that have already been presented to the court on indictment. A prosecution is discontinued when 

the court is informed of this. Another term for a ‘nolle prosequi’ is a ‘no-bill’”: DPP (Cth), “Victims and Witnesses Glossary”, at 

<www.cdpp.gov.au/Victims-and-Witnesses/Glossary.aspx>, accessed 31 March 2011. In R v GKA (1998) 99 A Crim R 491 

at 494, the court said of the statutory powers conferred by the Director of Public Prosecutions Act 1986: “The power to 

direct a nolle prosequi is the same as one power referred to in ss 7(a) and 27(a) of the DPP Act. A determination of a ‘no 

bill of indictment’ would not prevent the bringing of a further indictment. The substance of the power contemplated by 

ss 7(2)(b) and 27(b) is wider than a nolle prosequi because it constitutes a direction that no further proceedings be taken 

against a person who has been committed for trial or sentence. Nonetheless, the power conferred by s 7(2)(b) includes a 

power to require entry of a nolle prosequi. It is not necessary in this proceeding to further defi ne the scope of the power 

conferred by s 7(2)(b)”.

7 This fi gure includes 3 cases where the CCA ordered a new trial on a lesser charge. In all 3 cases, the appellant entered a 

not guilty plea to the lesser charge. Two of the appellants were found guilty at their retrial. See Chapter 5, “Limb 1 verdict 

cases” at [5.3.2].

8 In both cases, the jury returned a verdict of not guilty of murder, but guilty of manslaughter: R v Lever [2001] (no judgment 

is available for this case); R v Pham [2004] NSWCCA 190. 

9 In one case, the jury returned a verdict of not guilty to the principal offence: R v DBG (2002) 133 A Crim R 227. In the other 

case, the judge directed the jury to return a not guilty verdict to the principal offence: R v Anderson [2002] NSWCCA 141.

10 Qualtieri v R (2006) 171 A Crim R 463.

11 R v Wilks [2001] NSWCCA 383.
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The fi gures also reveal that 25 of 206 appellants (12.1%) were acquitted of all charges at a retrial, and 

almost 3 in 10 retrial cases (29.1%) were no-billed by the prosecution authorities for all offences. The 

reasons for these no-bill decisions were not available for analysis in this study. 

In its report, Jury Directions, the Victorian Law Reform Commission (VLRC) reported the following:

 “During the period 2000/2001–2006/2007, the Court of Appeal ordered 137 retrials in cases where 

the conviction was set aside. The outcomes in those were as follows:

• 85 people (62%) were reconvicted: 82 people were convicted at a retrial and 3 people pleaded 

guilty before the retrial

• 11 people (8%) were acquitted at a retrial

• 31 people (23%) were not retried because the Director of Public Prosecutions fi led a nolle 

prosequi

• 10 people (7%) are awaiting retrial.”12

As there were signifi cantly fewer conviction appeals in Victoria; and some of these had not been 

determined as at the date of the report, it is diffi cult to make any direct comparison between the Victorian 

and New South Wales fi gures. The Victorian fi gures also do not show whether the 85 appellants who 

were reconvicted following an order for a retrial were convicted of the principal offence or a lesser 

charge. Further, the guilty plea rate in Victoria following an order for a retrial was very low: 3 of 96 (3.1%) 

people pleaded guilty before the retrial,13 compared with New South Wales where a plea of guilty was 

entered in 62 of 144 (43.1%) cases proceeded with: 26 appellants (24.8%) pleaded guilty where the 

principal offence was proceeded with, and 36 appellants (92.1%) pleaded guilty where proceedings 

continued on a lesser charge. However, the nolle prosequi or no-bill rate of 23% in Victoria14 is lower 

than the New South Wales rate of 29.1%.

12.1.1  Retrial results by ASOC division

Figure 12.2 shows the outcomes of retrial orders for each of the fi ve ASOC divisions with suffi cient cases 

to analyse. Figure 12.2 shows that the prosecuting authorities were more likely to no-bill retrial order 

cases involving sexual assault and related offences: 28 of 65 (43.1%) compared with 29.1% overall. 

Figure 12.2 also shows that appellants were more likely to be reconvicted for illicit drug offences: 28 of 

35 (80.0%); or homicide and related offences: 32 of 41 (78.0%).

12.1.2  Retrial results in misdirection only cases

Arguably, there will be a higher reconviction rate for those cases in which the only source of error is a 

misdirection (“misdirection only cases”) compared to those cases which involved other kinds of errors 

or omissions which had the effect of weakening the Crown case for the purposes of any retrial.15 Even if 

this were not the case, determining the reconviction rate for the misdirection only cases is a worthy line of 

enquiry if only for the reason that it will provide information about attrition in the criminal justice system. 

12 VLRC, Jury Directions, Final Report 17, July 2009, App B, p 152.

13 The guilty plea rate could be even lower (2.8%) if all 10 people awaiting retrial plead not guilty.

14 The no-bill rate could be higher if any of the 10 cases awaiting retrial are ultimately no-billed. For example, if all 10 people 

were not retried because the DPP no-billed their cases, the no-bill rate would be 29.9%.

15 Of course, that is not to say that a misdirection cannot weaken the Crown case in a retrial by qualifying the impact of 

admissible evidence relied upon by the Crown, for example, a failure by the judge to properly warn the jury about the 

potential unreliability of a particular kind of evidence or a direction which limits the use of hearsay evidence which would 

otherwise be admissible. 
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Unfortunately, because data on retrials collected by the VLRC did not also identify the successful 

grounds of appeal which gave rise to the retrials, there is no comparative reference point for the authors 

to draw upon.16 

Table 12.1 sets out the retrial results in the 95 misdirection only cases. Table 12.1 shows that 57 of 95 (60%) 

appellants were reconvicted: 37.9% were reconvicted of the principal offence, and 22.1% reconvicted of 

a lesser or secondary offence. The remaining 40% of appellants were either not proceeded with: 29 of 95 

(30.5%), or were not convicted after a retrial: 9 of 95 (9.5%).  

Table 12.2 refi nes the data further for the purpose of ascertaining whether there is a relationship between the 

type of misdirection and the reconviction result. In order to do this effectively, it was necessary to exclude 

those cases where more than one misdirection was identifi ed. Accordingly, this reduced the number of 

cases from 95 to 80 for the purposes of analysis. The overall reconviction rate for these cases was 58.8%.
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Figure 12.2: Retrial results by ASOC division

16 Jury Directions, above n 12, p 150.

a  For the purposes of the study, driving causing death has been included under ASOC division, dangerous or negligent acts 

endangering persons, rather than homicide and related offences; and accessories after the fact have been included under ASOC 

division, offences against justice procedures, government security and government operations. Only ASOC divisions with 10 or 

more retrial orders are shown separately.

b  Some or all of the charges were proceeded with. However, the appellant was not reconvicted.
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Type of misdirection Number 
of cases

No-billeda Not 
reconvicted b 

Reconvicted

Total Principal offence

n n % n % n % n %

Elements of the 

offence

10 3 30.0 1 10.0 6 60.0 5 50.0

Longman c direction 13 8 61.5 1 7.7 4 30.8 2 15.4

Unreliability warnings 7 1 14.3 0 0.0 6 85.7 2 28.6

Silence of accused or 

witness

15 6 40.0 1 6.7 8 53.3 7 46.7

Complicity 8 0 0.0 0 0.0 8 100.0 3 37.5

Other d 27 7 25.9 5 18.5 15 55.6 12 44.4

Total 80 25 31.3 8 10.0 47 58.8 31 38.8

a  Includes 2 cases where the appellant died and there were no further proceedings (Longman direction and silence of accused or witness).

b  Some or all of the charges were proceeded with. However, the appellant was not reconvicted.

c  Longman v The Queen (1989) 168 CLR 79.

d  “Other” comprises types of misdirections with fewer than 5 single misdirection only cases.

Table 12.2 categorises the single misdirection only cases according to the type of misdirection. Table 12.2 

shows that only 4 of 13 (30.8%) Longman direction cases resulted in a reconviction, and in only 2 of these 

cases was the appellant reconvicted of the principal offence. This result can be contrasted with complicity 

cases and unreliability warning cases where 8 of 8 (100%), and 6 of 7 (85.7%), respectively resulted in 

reconvictions. The low reconviction result in Longman direction cases was due to the relatively high number 

of cases no-billed by the New South Wales Director of Public Prosecutions: 8 of 13 (61.5%). 

Retrial result n %a 

Not proceeded with:

no-billed 27 28.4

deceased 2 2.1

Proceeded with the principal offence:

guilty plea 12 12.6

guilty verdict 24 25.3

not guilty verdict 8 8.4

not guilty verdict but found guilty of lesser or secondary offence   1 1.1

no-billed after hung jury 1 1.1

Proceeded with lesser or secondary offence(s):

guilty plea 20 21.1

Reconvicted of principal offence 36 37.9

Reconvicted of lesser or secondary offence(s) 21 22.1

Total reconvicted 57 60.0

a Based on 95 misdirection only cases.

Table 12.2: Retrial results in single misdirection only cases by type of misdirection

Table 12.1: Retrial results in misdirection only cases 
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13.1  Introduction
This chapter analyses conviction appeals in the study period where the principal offence1 was a sexual 

assault or related offence, and brings together information in the study about those appeals including 

retrial results. For the purposes of this study, these appeals are referred to as “sexual assault appeals”. 

There is a pressing need for reliable information in this area of the law. It is not possible to canvass all 

of the issues that have been raised in various law reform commission reports,2 articles,3 Parliamentary 

reports4 and a New South Wales taskforce report on the subject.5 

Any discussion of sexual assault appeals must be viewed against a background of signifi cant under-

reporting of sexual violence. A Victorian report argued that “defi ciencies in the system contribute to 

substantial under reporting of sexual offences”.6 As the Australian Law Reform Commission (ALRC) 

and New South Wales Law Reform Commission (NSWLRC) report on the subject explained: 

 “Understanding that sexual assault is under-reported is crucial background when considering the 

response of the criminal justice system. The vast majority of incidents of sexual assault do not come 

to the attention of the legal system.”7

Chapter 13 

Sexual assault appeals

1 See defi nition of principal offence in Chapter 2, “Conviction appeals — frequency and success rates” at [2.3.1], n 24.

2 Australian Law Reform Commission (ALRC) and NSW Law Reform Commission (NSWLRC), Family Violence — A National 

Legal Response, ALRC Report 114/NSWLRC Report 128 (Final Report), October 2010, Vol 2, Ch 24–27, especially the 

body of work described in [24.85]–[24.91]; NSWLRC, Jury Directions, Consultation Paper 4, December 2008, at [1.16], 

[7.31]–[7.76], [8.1]–[8.18], [8.48]–[8.53], [9.82]; Victorian Law Reform Commission (VLRC), Jury Directions, Consultation 

Paper 6, September 2008, Ch 3, “Directions in sexual offence trials”, pp 24–58; VLRC, Jury Directions, Final Report 17, July 

2009, pp 54–64, App C, “Example jury charge in a sexual offence case”; VLRC, Sexual Offences, Final Report, July 2004; 

Tasmania Law Reform Institute, Warnings in Sexual Offences Relating to Delay in Complaint, Issues Paper No 8, June 2005. 

3 J Wood “Jury directions” (2007) 16(3) JJA 151; H Donnelly, “Delay and the credibility of complaints in sexual proceedings” 

(2007) 19(3) JOB 17; D Boniface, “The common sense of jurors v the wisdom of the law: judicial directions and warnings 

in sexual assault trials” (2005) 28(1) UNSWLJ 261; A Haesler, “Sexual assault update: how the prudent judge can 

avoid error” (2005) 17(5) JOB 37; P Lewis, “A comparative examination of forensic disadvantage directions in delayed 

prosecutions of childhood sexual abuse” (2005) 29 Crim LJ 281.

4 NSW Parliament, Legislative Council, Standing Committee on Law and Justice, Report on Child Sexual Assault Prosecutions, 

Parliamentary Paper No 208, Report 22, November 2002.

5 NSW, Criminal Justice Sexual Offences Taskforce, Responding to Sexual Assault: The Way Forward, Attorney General’s 

Department of NSW, Sydney, December 2005 (published 2006). 

6 VLRC, Sexual Offences, Final Report, July 2004 at [1.10].

7 Family Violence — A National Legal Response, above n 2, at [24.21]. 
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A New South Wales study found that when an incident is reported to police, proceedings are only 

commenced in respect of 15% of allegations involving children and 19% involving adult victims.8 The 

study also found that of those persons charged, only 43% were found guilty of at least one charge.9 

These results have largely been confi rmed in a subsequent report.10 Attrition exists at each stage of 

the criminal justice process.11 This study reports attrition rates after the appellate court has ordered a 

new trial. 

13.2  Overview
The fi ndings presented below have been drawn from Chapter 2, “Conviction appeals — frequency and 

success rates”.

13.2.1  Sexual assault appeals as a proportion of all appeals and success rate 

Sexual assault appeals comprised just over one-quarter of all conviction appeals: 251 of 937 (26.8%), 

and just under one-third of all successful conviction appeals: 108 of 333 (32.4%) for the study period. 

Table 2.2 shows that overall sexual assault appeals were one of the most successful: 108 of 251 

(43.0%).12 

 In 149 of 251 (59.4%) sexual assault appeals, the principal offence involved a child victim. Of the 

108 successful sexual assault appeals, 75 (69.4%) involved a child victim. These child sexual assault 

appeals represented nearly one-quarter of all successful conviction appeals: 75 of 333 (22.5%).

The success rate for child sexual assault appeals was higher than for sexual assault appeals involving 

an adult victim. Whereas half of child sexual assault appeals were successful: 75 of 149 (50.3%), just 

under one-third of sexual assault appeals involving an adult victim were successful: 33 of 102 (32.4%). 

This difference was found to be statistically signifi cant.13

13.2.1.1  New trial or acquittal
A verdict of acquittal was entered in 41 of 108 (38.0%) successful sexual assault appeals under s 6(2) 

of the Criminal Appeal Act 1912; and a new trial was ordered in 65 (60.2%) cases under s 8(1). In the 

remaining 2 (1.9%) cases, a verdict of guilty on a lesser charge was substituted under s 7(2).

A higher acquittal rate was observed in successful child sexual assault appeals: 32 of 75 (42.7%), 

compared with 9 of 33 (27.3%) successful sexual assault appeals involving an adult victim. This 

difference, however, was not found to be statistically signifi cant.14

8 J Fitzgerald, “The attrition of sexual offences from the New South Wales criminal justice system”, C & J, No 92, January 

2006, NSW Bureau of Crime Statistics and Research, Sydney, p 4.

9 ibid p 11.

10 See NSW Bureau of Crime Statistics and Research, Progress of Sexual Offences Through the NSW Criminal Justice 

System: 2004–2007, 2008, BOCSAR, Sydney, at <www.bocsar.nsw.gov.au/lawlink/bocsar/ll_bocsar.nsf/pages/bocsar_

pub_qtot#sexual_violence>, accessed 6 April 2011.

11 See Family Violence — A National Legal Response, above n 2, at [26.1]–[26.25]. Also see Responding to Sexual Assault: 

The Way Forward, above n 5, pp 8–17. 

12 For a comparison of how this compares with other ASOC offence categories, see Chapter 2, “Conviction appeals — frequency 

and success rates” at [2.4.4].

13 Chi-square test, p < 0.002.

14 Chi-square test, p < 0.129.
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15 In 5 sexual assault appeals, limb 2 and limb 3 were established; in 2 sexual assault appeals, limb 1 and limb 2 were 

established; and in one sexual assault appeal, limb 1 and limb 3 were established. For an explanation of each limb, see 

the legal discussion in Chapter 3, “The legislative basis of conviction appeals in NSW” at [3.3].

16 See R v ITA (2003) 139 A Crim R 340, which is discussed in Chapter 5, “Limb 1 verdict cases” at [5.3.2].

17 See discussion of inconsistent verdicts in Chapter 5 at [5.4.2].

13.2.2  Sexual assault appeals measured against fi rst instance cases

Figure 2.4 shows the distribution of offences under ASOC divisions for fi rst instance trial cases that 

resulted in a conviction and conviction appeals for the study period. This fi gure shows that sexual assault 

and related offences were over-represented in conviction appeal cases, accounting for 20.3% of fi rst 

instance trial cases that resulted in a conviction, compared with 27.6% of conviction appeals. Figure 2.5 

shows the rate of appeal against fi rst instance trial cases that resulted in a conviction by ASOC division. 

More than half of the offenders convicted following a trial for sexual assault and related offences (51.6%) 

appealed their conviction. Little difference was observed in the appeal rates for sexual assault and related 

offences involving a child victim: 143 of 272 (52.6%); and an adult victim: 99 of 197 (50.3%).

13.3  The bases for allowing sexual assault appeals
Since the reasons for decision for four Court of Criminal Appeal judgments could not be obtained, the 

legal analysis which follows is based on only 104 of the 108 successful sexual assault appeals. The 

appeals fell within the following limbs in s 6(1) of the Criminal Appeal Act:15

• Limb 1: “the verdict of the jury is unreasonable, or cannot be supported, having regard to the 

evidence” (23 cases or 22.1%)

• Limb 2: “wrong decision of any question of law” (28 cases or 26.9%)

• Limb 3: “on any other ground whatsoever there was a miscarriage of justice” (61 cases or 58.7%).

13.4  Jury verdict set aside under limb 1 
The fi ndings presented below have been drawn from Chapter 5, “Limb 1 verdict cases”.

In 23 of 104 (22.1%) successful sexual assault appeals, limb 1 was established. The appellant was 

acquitted in 22 (95.7%) cases, and in one case the verdict was substituted with a conviction for a lesser 

offence.16 Table 5.1 shows that these 23 appeals accounted for 35.4% of limb 1 cases. 

The study further divided the limb 1 appeals into two categories: “verdict not supported by the evidence” 

and “inconsistent verdicts”.17 The results revealed that in 18 of 23 (78.3%) limb 1 cases, the verdict(s) 

was set aside on the basis that it was inconsistent and in 5 cases (21.7%), the verdict was set aside on 

the basis that it was not supported by the evidence. 

13.5  Limbs 2 and 3 cases: admission or rejection of evidence
The fi ndings presented below have been drawn from Chapter 6, “Limbs 2 and 3 cases: admission or 

rejection of evidence”.

In 20 of 104 (19.2%) successful sexual assault appeals, the judge made one or more admissibility 

errors (that is, errors relating to the admission or rejection of evidence at trial). Table 6.1 shows that 

these 20 appeals accounted for 33.9% of admissibility cases.
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In 13 of 20 (65.0%) cases, only one admissibility error was identifi ed; in 6 (30.0%) cases, two admissibility 

errors were identifi ed; and in one (5.0%) case, three admissibility errors were identifi ed. Accordingly, 28 

admissibility errors were identifi ed. 

For 17 of 28 (60.7%) admissibility errors, a ruling was sought or an objection was taken to the admission 

or rejection of evidence at trial. For the remaining 11 (39.3%) admissibility errors, no ruling was sought 

or no objection was taken at the trial, and leave was required under r 4 of the Criminal Appeal Rules to 

argue the ground of appeal. The rate of objection for sexual assault admissibility errors was lower than 

for other types of admissibility errors (80.0%).18

Table 13.1 categorises the sexual assault appeals according to the type of admissibility error(s) made 

in each case. The most common admissibility errors involved prejudicial evidence (7 errors), context 

evidence (5 errors), and character evidence (4 errors). The remaining 12 errors identifi ed were widely 

distributed across various categories. Apart from context evidence (which, while referred to in passing 

in Chapter 6, is discussed in detail below), each of these types of admissibility error is discussed in 

Chapter 6. 

Table 13.1: Types of admissibility errors in sexual assault appeals

18 There were 50 non sexual assault admissibility errors, of which 40 were objected to.

19 DJV v R (2008) 200 A Crim R 206 at [28]. See discussion in Judicial Commission of NSW, Criminal Trial Courts Bench 

Book, 2nd edn, 2002–, at [5-1600], “Relevance and admission of ‘other acts’”, at <www.judcom.nsw.gov.au/publications/

benchbks/criminal>, accessed 7 April 2011; P Johnson “Admitting evidence of uncharged sexual acts in sexual assault 

proceedings” (2010) 22(10) JOB 79.

20 DJV v R (2008) 200 A Crim R 206 at [28], [36]–[37]. 

Type of admissibility error Number of 
errors

Percentage 
of 

admissibility 
errors

Percentage 
of 

admissibility 
casesa 

n % %

Prejudicial evidence 7 25.0 35.0

Context evidence 5 17.9 25.0

Character evidence 4 14.3 20.0

Tendency and coincidence evidence 2 7.1 10.0

Credibility evidence 2 7.1 10.0

Hearsay evidence 2 7.1 10.0

Opinion evidence 1 3.6 5.0

Identifi cation evidence 1 3.6 5.0

Illegally obtained evidence 1 3.6 5.0

Miscellaneous evidence 3 10.7 15.0

Total 28 100.0

   
a  Based on 20 cases. Given that in 7 of these cases more than one type of admissibility error was identifi ed, the total 

fi gure will exceed 100%. 

13.5.1  Context evidence 

In sexual assault cases, evidence of other acts not charged in the indictment can be adduced to provide 

context for the offence(s) alleged.19 The Crown must identify the issue in the trial that justifi es the reception 

of the evidence.20 Context evidence is admissible to explain why the complainant made no response to 
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the offending conduct alleged which the jury might otherwise fi nd implausible.21 In DJV v R,22 McClellan CJ 

at CL said:

 “In most cases relevance will be occasioned by an apparent lack of complaint by a complainant 

whose will has been overborne from a young age or who has feared the consequences of making 

a complaint about a family member.”23 

In the cases considered below, either no consideration was given to the basis for the admission of 

the evidence, or the evidence was too prejudicial. Overall, there were 6 context evidence admissibility 

errors, of which 5 occurred in sexual assault trials. The remaining context evidence error occurred in a 

case which fell into ASOC division, illicit drug offences.24    

Table 13.2 summarises the nature of the context evidence in each sexual assault case.

Table 13.2: Admissibility cases — context evidence: sexual assault and related offences

Name Nature of error

R v McSmith25 The complainant gave unexpected evidence of uncharged sexual assaults by the appellant. There 

was no evidence about how many times the assaults occurred or about where or when they occurred. 

The evidence took the parties by surprise and arose because the Crown was attempting to lead the 

complainant to a further incident which had been particularised. The evidence was described as “context 

evidence” in the summing-up. The Crown conceded on appeal that once the evidence had been 

introduced, the application for the discharge of the jury should have been granted. 

R v McNamara26 The judge erred in admitting context evidence of the appellant’s prior conduct and a detailed history 

given by the complainant of a relationship involving violence. Court documents relating to two court 

appearances of the appellant in relation to assaults committed against the complainant were admitted. 

The prosecutors were also called. This evidence should have been rejected as prejudicial under ss 135 or 

137 of the Evidence Act 1995.

R v Baldwin27 The admission of evidence of ongoing acts of sexual assault resulted in a miscarriage of justice. The 

complainant in cross-examination said “it  got to a stage of like a daily event, and if he couldn’t have 

anal sex, he would want oral sex”. Further, that “rough sex” had occurred between the appellant and 

the complainant’s half-brother. There was a real risk that the jury would convict the appellant of one or 

more of the offences charged on the basis of accepting the complainant’s statement that he was being 

sexually abused on an ongoing and regular basis.

R v DRE28 The only information in the judgment is the ground of appeal which states that the judge admitted 

evidence of the sexual activity between the appellant, the complainant and a minor.

Galvin v R29 The judge erred in admitting an edited version of videotaped interview between police and a deceased 

friend of the complainant, MW, which was relied upon by the Crown as context evidence. No attention 

was given by the judge to the different types of evidence contained in the interview. The judge erred in 

the manner in which he determined whether the probative value of the evidence was outweighed by the 

danger of unfair prejudice to the appellant. The alleged admission made by the appellant to MW was 

highly prejudicial evidence that should not have been admitted, and certainly not as context evidence.

21 RG v R [2010] NSWCCA 173 at [38].

22 (2008) 200 A Crim R 206.

23 ibid at [28].

24 R v Fung (2002) 136 A Crim R 95 at [49], [52], [59]. This was a trial involving the supply of a large commercial quantity of 

prohibited drug. Evidence of subsequent heroin transactions (in which the appellant was not involved) had no rational part 

to play in the drawing of an inference beyond reasonable doubt that the appellant had the requisite knowledge. There was 

a real and unacceptable risk that the prejudicial effect of the wrongly admitted evidence unfairly infl uenced the jury’s verdict.

25 [2002] NSWCCA 68 at [11]–[12].

26 (2002) 131 A Crim R 140; [2002] NSWCCA 248 at [33]–[34].

27 [2004] NSWCCA 21 at [45]–[46], [64]–[65].

28 [2004] NSWCCA 305 at [6].

29 (2006) 161 A Crim R 449 at [38].
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13.6  Limbs 2 and 3 cases: misdirections
Misdirections generally are dealt with in Chapter 7, “Limbs 2 and 3 cases: misdirections”.30 Limbs 2 

and 3 misdirection cases which involved “sexual assault misdirections” are dealt with separately in this 

chapter. These involve directions and warnings which are given in sexual assault trials which are over 

and above the common directions given in a criminal trial.  

13.6.1  Debate about directions in sexual assault trials

In order to provide some background and context for the sexual assault misdirections discussion it 

is necessary to say something about the debate that occurred, and the subsequent reform that was 

implemented, during the study period. 

Commentators continued to argue that directions relating to the credibility of complainants (as a 

consequence of delay in complaint) were simply premised on false assumptions.31 The common law 

made assumptions about how a victim of sexual assault would or should act. As Gaudron, Gummow 

and Hayne JJ explained in Graham v The Queen,32 evidence of recent complaint was: 

 “… admissible [at common law] because of the general assumption that the victim of sexual 

offences will complain at the fi rst reasonable opportunity and that, if complaint is not then made, a 

subsequent complaint is likely to be false”.33 

During the study period, there was a greater recognition by the New South Wales Court of Criminal 

Appeal that the “general assumption” was fl awed in relation to children and adult victims of sexual 

assault.34 The holding in Kilby v The Queen35 was judicially questioned, but it and other decisions of the 

High Court remained “authoritative”.36

30 A direction is “something which the law requires the trial judge to give to the jury and which they must heed”: Mahmood v 

State of WA (2008) 232 CLR 397 at [16]. A direction may contain warnings, or caution the jury about the care needed 

in assessing evidence or about how it can be used: Mahmood at [16]. The term “misdirections” encompasses these 

directions or omissions to direct. The term also extends to directions which amounted to comments which the appellate 

court regarded as insuffi cient or comments made by the judge in circumstances where they should not have been made: 

Crampton v The Queen (2000) 206 CLR 161 at [129]; Azzopardi v The Queen (2001) 205 CLR 50 at [63]–[64]; Mahmood 

at [16].

31 See literature discussed in Responding to Sexual Assault: The Way Forward, above n 5, pp 97–98. For a cogent historical 

discussion, see D Boniface, “Ruining a good boy for the sake of a bad girl: false accusation theory in sexual offences and 

New South Wales limitation periods — gone and not forgotten” (1994) 6(1) CICJ 54 at 60–64.

32 (1998) 195 CLR 606. 

33 ibid at [12]. Gaudron J had earlier said in M v The Queen (1994) 181 CLR 487 at 514 that the “presumption [against a 

woman arising from failure to make prompt complaint] discussed in Hawkins’ Pleas of the Crown [1716-1721, 1973 reprint, 

Vol 1, Ch 41, s 3] … is an assumption which has embedded in it a questionable suggestion, namely, that people are more 

likely to lie about sexual offences than about other matters”.

34 R v Markuleski (2001) 52 NSWLR 82 per Wood CJ at CL at [244]. In R v LTP [2004] NSWCCA 109 at [123], Howie J 

said: “I do not understand how any inference can legitimately be drawn about the veracity of a young child simply from 

the fact that the child does not complain about sexual misconduct at the fi rst reasonable opportunity especially where 

that conduct is perpetrated by a close family member … Further, I believe that there is very good reason to doubt that 

the Kilby direction accords with a more modern, if not more enlightened, understanding of the impact of sexual assaults 

upon adult victims”. 

35 (1973) 129 CLR 460 per Barwick CJ at 465: “It would no doubt be proper for a trial judge to instruct a jury that in 

evaluating the evidence of a woman who claims to have been the victim of a rape and in determining whether to believe 

her, they could take into account that she had made no complaint at the earliest reasonable opportunity. Indeed, in my 

opinion, such a direction would not only be proper but, depending of course on the particular circumstances of the case, 

ought as a general rule to be given”.

36 R v Markuleski (2001) 52 NSWLR 82 per Wood CJ at CL at [244]: “So far as these decisions assume that, as a matter of 

ordinary human experience, victims of sexual assault will complain promptly of the assault, then I express my reservation 

as to the correctness of such a proposition, both generally and specifi cally in relation to children”. See also R v LTP [2004] 

NSWCCA 109 at [123].
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It was also asserted that there are simply too many directions and that jurors did not understand them. 

For example, judges reported to the NSWLRC “seeing the jurors with glazed eyes and blank faces”37 

as they were giving a series of directions and comments. 

In R v BWT,38 Wood CJ at CL set out a list of eight directions and warnings which can be given in a 

sexual assault trial; over and above the common directions given in a criminal trial.39 There was a real 

concern that the sexual assault trial had become error-prone. In another case, Carruthers AJ said:

 “Criminal trials, particularly those involving allegations of sexual assault where there has been a 

lengthy delay between the alleged offences and complaint to the authorities, now present complex 

legal problems for the trial judge.”40 

There was sustained criticism by the New South Wales Court of Criminal Appeal of the direction required 

by the decision in Longman v The Queen.41 In R v BWT, Wood CJ at CL said that the High Court decisions 

on the subject created an irrebuttable presumption that the delay prevented the accused from adequately 

testing the complainant’s evidence irrespective of whether or not the accused was in fact prejudiced.42 

This elevated the presumption of innocence to “an assumption that the accused was in fact innocent”43 

[emphasis in original]. This observation by Wood CJ at CL seemed to be supported by a 2006 study 

of jurors which found that when the judge gave a warning that because the complainant’s evidence 

could not be tested due to the passage of time it would be “dangerous to convict”, jurors may treat 

it as a direction to acquit.44 His Honour also said the Longman direction intrudes into the fact-fi nding 

function of the jury.45 In the same case, Sully J said that it was impossible for a judge to give effect 

to the High Court decisions concerning the Longman direction “while simultaneously giving effect to 

the requirement that [the judge] be succinct, simple and clear”.46 His Honour produced a three-page 

statement of the components of a Longman direction.47 In another case, Spigelman CJ criticised the 

judgments of Deane and McHugh JJ in Longman relating to the fragility of youthful recollection and the 

possibility of distortion of memory. His Honour said the judgments “have never been given authoritative 

37 NSWLRC, Jury Directions, Consultation Paper 4, December 2008 at [1.23].

38 (2002) 54 NSWLR 241.

39 ibid at [32]. The eight directions cited were derived from 4 HCA sexual assault decisions, one CCA decision, and the 

Evidence Act: R v Murray (1987) 11 NSWLR 12; Longman v The Queen (1989) 168 CLR 79; Crofts v The Queen (1996) 

186 CLR 427; KRM v The Queen (2001) 206 CLR 221; R v Markuleski (2001) 52 NSWLR 82; and directions concerning 

the use of complaint evidence admitted under either s 66 (fi rst-hand hearsay) or s 108 (prior consistent statement) of the 

Evidence Act; Gipp v the Queen (1998) 194 CLR 106; and BRS v The Queen (1997) 191 CLR 275. All these directions 

are included in Criminal Trial Courts Bench Book, above n 19.

40 R v Roberts (2001) 53 NSWLR 138 at [61].

41 (1989) 168 CLR 79. A good discussion of the issues can be found in P Lewis, “A comparative examination of forensic 

disadvantage directions in delayed prosecutions of childhood sexual abuse” (2005) 29 Crim LJ 281. See also A Cossins, 

“Time out for the Longman: myths, science and the common law” (2010) 34 MULR 69; Family Violence — A National 

Legal Response, above n 2, at [28.36]–[28.59].

42 (2002) 54 NSWLR 241 at [14].

43 ibid at [15].

44 See J Cashmore and L Trimboli, “Child sexual assault trials: a survey of jury perceptions” C & J, No 102, September 2006, 

BOCSAR, Sydney, p 12, where the authors state “warnings such as it is ‘dangerous to convict’ may be interpreted by 

some jurors as a direction by the judge to acquit”. See also Wood, above n 3, at 153. An earlier version of the paper was 

referred to in Sepulveda v R (2006) 167 A Crim R 108 at [181].

45 R v BWT (2002) 54 NSWLR 241 at [39]. See also Wood, above n 3, at 151.

46 R v BWT (2002) 54 NSWLR 241 at [114].

47 ibid at [95].
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force either from the High Court or from any intermediate court of criminal appeal”.48 This proposition 

was not accepted by the other justices of the court.49

In a 2004 decision, Dunford J recommended that given the multitude of directions now required in 

sexual assault trials and in order to avoid the possibility of error, trial judges should use the list of 

directions and warnings given by Wood CJ at CL in BWT as a checklist; even if “the judge considers 

one or more unnecessary”.50 This recommendation appears contrary to High Court decisions which  

have held that the jury should be instructed on “only law which it was necessary for them to know”51 

and that directions have to be “properly moulded to the particular issues that are presented by each 

particular case”.52   

13.6.2  Legislative reform

The Criminal Procedure Act 1986 was amended in 2005 to allow the prosecutor to tender as evidence 

in a new trial (following a retrial order by an appellate court) a record of the evidence of the complainant 

in the fi rst trial.53 

Numerous procedural and substantive reforms were enacted during 2006 which implemented 

recommendations   of the Criminal Justice Sexual Offence Taskforce.54 Although the amendments 

commenced on 1 January 2007, none of these amendments would have applied to the trials of the 

appellants in this study.55 

The Taskforce had been established by the then Attorney General (NSW), the Hon RJ Debus, in 

December 2004 to conduct a wide-ranging review of sexual assault law as a consequence of the 

general dissatisfaction with the common law. The Cr  iminal Procedure Act was amended56 to:

• impose a “suffi cient evidence” hurdle or threshold test before a Kilby57/Crofts58 direction can be 

given that delay in complaint can be taken into account in assessing the complainant’s credibility59

48 JJB v R (2006) 161 A Crim R 187 at [2], [8]. Spigelman CJ stated at [4]: “Legislative intervention was required to overcome 

the tendency of male judges to treat sexual assault complainants as prone to be unreliable. The observations of Deane J 

and McHugh J in Longman refl ect a similar legal tradition that treated children as unreliable witnesses. In the past both 

categories of witnesses required corroboration”; and at [5]: “Jurors may also refl ect these widely held assumptions about 

children, as they may also do about sexual assault complainants. Such prejudices may be reinforced by the profession and 

the bench in the conduct of a criminal case”. See R v GEA (2002) 131 A Crim R 54 at [11], where it was held the Longman 

direction was defi cient because “a direction concerning the effect of delay upon youthful recollection was called for”. 

49 JJB v R (2006) 161 A Crim R 187 per Kirby J at [47] (with reference to R v JBV [2002] NSWCCA 212 at [7]), Howie J 

agreeing at [107].

50 R v LTP [2004] NSWCCA 109 per Dunford J at [47].

51 Alford v Magee (1952) 85 CLR 437 at 466.

52 HML v The Queen (2008) 235 CLR 334 per Hayne J at [120].

53 Section 306B of the Criminal Procedure Act was inserted by the Criminal Procedure Amendment (Evidence) Act 2005 

(effective 12 May 2005). For the rationale behind the reform, see L Babb, “Sexual assault retrials — new legislative 

procedures” (2005) 17(5) JOB 35. 

54 See Responding to Sexual Assault: The Way Forward, above n 5.

55 In TJ v R (2009) 76 NSWLR 167 at [22], the court held that the provisions of the Criminal Procedure Amendment (Sexual 

and Other Offences) Act 2006 applied only to persons charged after 1 January 2007. Suffi ce to state that the duration of 

a defended case from charge to appeal is more than one year.

56 Criminal Procedure Amendment (Sexual and Other Offences) Act 2006. For suggested directions and commentary about 

these reforms, see the Criminal Trial Courts Bench Book, above n 19, at [2-550], “Complaint evidence in sexual assault 

trials”.

57 Kilby v The Queen (1973) 129 CLR 460.

58 Crofts v The Queen (1996) 186 CLR 427.

59 For proceedings commenced on or after 1 January 2007, the judge must not give a direction “unless there is suffi cient 

evidence to justify such a warning”: Criminal Procedure Act, s 294(2)(c). For a discussion of the amendment, see H Donnelly, 

“Delay and the credibility of complaints in sexual proceedings (2007) 19(3) JOB 17.   
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• prohibit general unreliability warnings for evidence given by complainants60 

• enact a statutory form of that part of the common law Longman direction which concerns forensic 

disadvantage to the accused as a consequence of delay.61

The amendments to the Criminal Procedure Act relating to forensic disadvantage were subsequently 

repealed and largely re-enacted in the Evidence Act by the Evidence Amendment Act 2007.62 A myriad 

of “legislative amendments aimed at making the process of giving evidence in child sexual offence 

cases less traumatic”63 were also enacted.

The NSWLRC was given a reference “to report on directions and warnings given by a judge to a jury in 

a criminal trial”.64 The Commission delivered a consultation paper in 2008. 

This study can inform the discussion about the scale and frequency of misdirections for sexual assault 

cases and particularly the problems associated with the Longman direction. However, as the legislative 

reforms implementing the recommendations of the Criminal Justice Sexual Offence Taskforce did not 

apply to the trials of the appellants in the study, the study is confi ned to providing an accurate record 

of the state of affairs that existed before the amendments, and in the context of a broad dissatisfaction 

with the state of the common law in this area.

13.6.3  Frequency and type of misdirections in sexual assault appeals 

The fi ndings presented below have been drawn from Chapter 7, “Limbs 2 and 3 cases: misdirections”. 

In 56 of 104 (53.8%) successful sexual assault appeals, the judge gave one or more misdirections. 

Table 7.1 shows that these 56 appeals accounted for 33.5% of misdirection cases.

In 45 of 56 (80.4%) cases, only one misdirection was identifi ed; in 9 (16.1%) cases, two misdirections 

were identifi ed; and in 2 (3.6%) cases, four misdirections were identifi ed. Accordingly, 71 misdirections 

were identifi ed. 

For 17 of 71 (23.9%) misdirections, an objection was made to the direction or omission to direct at the 

trial. For 44 (62.0%) misdirections, no objection was made to the direction or omission to direct at trial 

and leave was required under r 4 of the Criminal Appeal Rules to argue the ground of appeal. For the 

remaining 10 (14.1%) misdirections it was impossible to tell whether r 4 applied. 

Table 13.3 categorises the sexual assault appeals according to the type of misdirection. Longman 

misdirections were the most common misdirection in sexual assault appeals, occurring in 26 of 56 (46.4%) 

cases. Other than Longman misdirections, there were clusters but no major patterns of error. The other 

60 Criminal Procedure Act, 294AA(1), provides: “A judge in any proceedings to which this Division applies must not warn a 

jury, or make any suggestion to a jury, that complainants as a class are unreliable witnesses”.

61 Subsections 294(3)–(5) of the Criminal Procedure Act applies to proceedings for accused persons arrested and charged 

on or after 1 January 2007 until 31 December 2008 (when the provision was repealed). Sections 294(3)–(5) provided 

that a direction in the form of a warning regarding any forensic disadvantage to the accused is only to be given where 

evidence is given, or a question is asked, tending to suggest absence or delay in complaint. The delay in complaint 

must be “signifi cant” and the judge must be satisfi ed that the accused has suffered a “signifi cant forensic disadvantage” 

caused by that delay. “Signifi cant forensic disadvantage” includes, but is not limited to, death or inability to locate any 

potential witness and loss or otherwise unavailability of any potential evidence. It is not established by mere passage of 

time. A party must request the direction. 

62 The Evidence Amendment Act 2007 repealed ss 294(3)–(5) and inserted a new s 165B in the Evidence Act 1995. 

63 These procedural reforms are summarised by the former Attorney General (NSW), the Hon RJ Debus, in “Minimising the 

impact of the court process on child victims: learning together” (2006) 18(2) JOB 12. For a table of legislative provisions 

relating to giving evidence by alternative means, see Criminal Trial Courts Bench Book, above n 19, at [1-360].

64 NSWLRC, Jury Directions, Consultation Paper 4, December 2008, at vii.
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misdirections were widely spread. For example, there were 5 misdirections relating to silence of the 

accused or a witness; 4 of each type of misdirection relating to: Murray 65 directions, s 165 unreliability 

warnings, evidence of lies and fl ight, and context evidence; and 3 misdirections relating to elements of 

the offence and Markuleski66 directions.

The Longman misdirections, Murray misdirections, context evidence misdirections, R v Markuleski 

misdirections, and Kilby/Crofts misdirections are discussed below. All other types of misdirections are 

discussed in Chapter 7.

Table 13.3: Types of misdirections in sexual assault appeals

65 R v Murray (1987) 11 NSWLR 12.

66 R v Markuleski (2001) 52 NSWLR 82.

Type of misdirection Number of 
misdirections

Percentage of 
misdirections

Percentage of 
misdirection 

casesa 

n % %

Longmanb direction 26 36.6 46.4

Silence of accused or witness 5 7.0 8.9

Murray c direction 4 5.6 7.1

Unreliability warnings 4 5.6 7.1

Evidence of lies and fl ight 4 5.6 7.1

Context evidence 4 5.6 7.1

Markuleski d direction 3 4.2 5.4

Elements of the offence 3 4.2 5.4

Birkse/Manunta f direction 2 2.8 3.6

Why would the Crown witness lie? 2 2.8 3.6

Kilby g/Crofts  h direction 1 1.4 1.8

Onus and standard of proof 1 1.4 1.8

Alternative or lesser charges; acquittals 1 1.4 1.8

Character evidence 1 1.4 1.8

Tendency evidence 1 1.4 1.8

Miscellaneous misdirections 9 12.7 12.5i

Total 71 100.0

   
a  Based on 56 cases. Given that in 11 of these cases more than one type of misdirection was identifi ed, the total fi gure 

will exceed 100%. 

b  Longman v The Queen (1989) 168 CLR 79.

c  R v Murray (1987) 11 NSWLR 12.

d  R v Markuleski (2001) 52 NSWLR 82.

e  R v Birks (1990) 19 NSWLR 677.

f  R v Manunta (1989) 54 SASR 17.

g Kilby v The Queen (1973) 129 CLR 460.

h  Crofts v The Queen (1996) 186 CLR 427.

i While there were 9 misdirections, these arose in 7 cases.
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13.6.3.1  Longman direction
A discussion of the content of and circumstances where a Longman direction should be given can be 

found in the Criminal Trial Courts Bench Book.67 Suffi ce to state that the principal part of the common 

law direction (that is, prior to the legislative amendments) is explained by the High Court in the following 

passage:

 “T he jury should have been told that, as the evidence of the complainant could not be adequately 

tested after the passage of more than twenty years, it would be dangerous to convict on that evidence 

alone unless the jury, scrutinizing the evidence with great care, considering the circumstances 

relevant to its evaluation and paying heed to the warning, were satisfi ed of its truth and accuracy. 

To leave a jury without such a full appreciation of the danger was to risk a miscarriage of justice.”68

Overall, there were 27 Longman misdirections, of which 26 occurred in sexual assault trials. The remaining 

misdirection occurred in a case which fell into ASOC division, acts intended to cause injury.69 

Given the prominence of this misdirection, Table 13.4 sets out in each successful sexual assault appeal:

• the length of delay

• the age of the alleged victim(s)

• the nature of the misdirection 

• whether an acquittal or new trial was ordered and any partial results.  

A key observation can be made about these appeals: 23 of 27 of the misdirection cases were delivered in 

the period 1 January 2001 to 31 December 2003, and only 4 Longman misdirection cases were delivered 

in the period 1 January 2004 to 31 December 2007. The reason for this sudden decrease of successful 

appeals is not easy to discern. Perhaps trial judges applied the guidance given by the Court of Criminal 

Appeal in R v BWT 70 more vigilantly. However, the decline in these successful appeals cannot be attributed 

to the legislative reform of the Longman direction that occurred in 2006. This is because none of the trials 

in the study would have been subject to these reforms.

In R v MM,71 Levine J queried whether “there was evolving some ‘forensic culture’ in sexual offence trials” 

in which Longman directions are given whereby trial counsel would not ask for re-directions in order to 

have an unassailable argument on appeal.72

An analysis of the Longman misdirection cases in sexual assault appeals reveals that counsel for the 

appellant objected or sought a re-direction in only 5 of 26 (19.2%) cases. In 14 (53.8%) cases, no objection 

was made or re-direction sought, and leave was required under r 4 to argue the ground of appeal. It was 

impossible to tell from the judgment in 7 (26.9%) cases.73 

67 above n 19, at [2-645], “Delay in complaint and forensic disadvantage to the accused”.

68 Longman v The Queen (1989) 168 CLR 79 per Brennan, Dawson and Toohey JJ at 91.

69 R v Slattery [2002] NSWCCA 367. This was a trial involving the destruction of a rifl e alleged to have been used in an 

offence of maliciously discharging a fi rearm with intent to infl ict grievous bodily harm to another person. In the appeal 

judgment at [93], Smart AJ set out a direction which would have been appropriate in the circumstances. The direction 

referred to the fact that the appellant had been denied the opportunity to demonstrate in court how the rifl e may have 

discharged and reloaded; and stated that there is no substitute for independent examination and testing of the weapon; 

and that it would be dangerous to convict relying on the ballistic evidence unless in scrutinising it with great care, the jury 

was satisfi ed of the truth and accuracy of the evidence. The court held that the directions fell short of what was required, 

following the decisions of Longman and Crampton (2000) 206 CLR 161. The length of the delay was 11 years at appeal.

70 (2002) 54 NSWLR 241 at [32].

71 (2004) 145 A Crim R 148; [2004] NSWCCA 81.

72 ibid at [36].

73 See the discussion of the misdirection cases where it was impossible to tell from the judgment whether a re-direction had 

been sought, in Chapter 7, “Limbs 2 and 3 cases: misdirections” at [7.4]. 



208   Conviction appeals in New South Wales — Judicial Commission of NSW

Table 13.4 shows that 9 of 26 (34.6%) Longman misdirections in sexual assault appeals resulted in an 

acquittal and 17 (65.4%) resulted in a new trial being ordered. In 4 of the cases there was a partial result 

whereby the conviction appeal was dismissed for some of the charges. This Table provides information 

additional to the principal offence.

Table 13.4: Misdirection cases — Longman direction: sexual assault and related offences

Case Length of delaya Age of 
complainant(s)b

Nature of error Result

R v Garlick 74 Complainant went to 

police 37 years after 

alleged offences.

Delay at trial: 40 years 

13 years The judge’s comments fell short of a Longman 

warning. The judge did not direct the jury as 

to the signifi cance of the substantial delay in 

terms of its effect on the appellant’s ability to 

test the allegations and to obtain evidence to 

meet them.

Acquittal

(6 counts)

R v RWB 75 Delay at conviction: 

29 years

8 years The judge refused to give a Longman direction 

despite multiple requests from counsel.

Acquittal

(8 counts)

R v Percival 76 Police interviewed 

the appellant 

26 years after fi rst 

alleged offence 

against TR, and 

13 years after alleged 

offences against SW.

Delay at trial: 16–29 

years

TR: 10 years

SW: 10 years

The judge should have directed the jury that the 

delay did, rather than may, create diffi culties 

for the appellant in defending himself and that 

he was deprived of an opportunity of bringing 

forward any additional witnesses.

Further, the judge should not have suggested 

to the jury that the appellant may have been 

prevented from leading evidence which 

demonstrated that it was “impossible” that 

the complainant’s account was true. The 

correct direction should have adverted to 

evidence which may have given rise to a 

reasonable doubt, pointing out that it was not 

the appellant’s responsibility to adduce such 

evidence.

Acquittal

(2 counts)

R v Murre 77 Complainant told 

the school principal 

10 years after fi rst 

alleged offence. She 

went to the police 

25 years after the 

alleged incident.

13 years The judge’s warning about the possibility 

that the delay could operate unfairly to the 

appellant fell signifi cantly short of the positive 

warning required by Longman and Crampton.78 

The crucial point was that the defence was 

unable to adequately test the complainant’s, 

or any other witness’s, evidence. Moreover, it 

was necessary to consider the impact of delay 

on any positive case that the appellant might 

wish to raise.

Acquittal

(1 count)

74 [2003] NSWCCA 398 at [9]–[10].

75 [2002] NSWCCA 504 at [7], [9].

76 [2003] NSWCCA 409 at [9]–[12], [33].

77 [2001] NSWCCA 286 at [27].

78 (2000) 206 CLR 161.
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Case Length of delaya Age of 
complainant(s)b

Nature of error Result

R v Lewis 79 Delay at trial: about 

24 years 

V: about 14 years

D: about 12 years

The judge failed to give Murray direction, 

omitting to direct the jury that where there was 

only one witness asserting the commission of 

a crime, the evidence of that witness must be 

scrutinised with great care. This was coupled 

with a weak Longman direction invoking 

common sense rather than the court’s 

experience.

New trial 

(8 counts)

Acquittal 

(1 count)

R v Roberts 80 Complainant went 

to authorities 19–21 

years after alleged 

incidents.

Delay at trial: 21–24 

years

7 years No Longman direction was sought at trial 

although one was required. A direction to 

scrutinise with care and be cautious, without 

the further element identifi ed in R v Johnston81 

of why it is dangerous to convict, would not 

suffi ce.

New trial

(7 counts)

R v WRC 82 TL and CS 

complained to police 

more than 20 years 

after alleged offences.

Delay at trial: more 

than 23 years 

TL: 9 years

CS: 9 years

The judge did not make reference to the effect 

of the delay on the appellant’s ability to test 

and challenge the evidence in the Crown case 

by cross-examination such as to reveal any 

defi cits that might relate to the credibility of 

the complainants. It was also important that 

his Honour warn the jury of the fragility of 

recollection in one so young.

New trial

(11 counts)

R v BWT 83 There were 

15–21 years from 

alleged incidents to 

appellant’s arrest.

Delay at trial: 17–23 

years

10 years While the judge’s directions were practical, 

sensible, and were expressed simply and 

clearly, the Longman direction must be cast in 

the form of a warning in accordance with the 

majority judgment in Crampton and Doggett,84 

rather than having the character of a comment, 

or even a caution.

New trial

(10 counts)

Sheehan v R 85 Complainant went to 

police 14–19 years 

later.

Appellant interviewed 

17–22 years after 

alleged offences.

6 years The judge failed to use the words “dangerous 

to convict”. His Honour’s instructions were in 

the nature of a comment not a warning.

Partial result 

New trial

(7 counts)

Appeal 

dismissed 

(1 count)

R v JBV  86 Complainant went to 

police 19 years after 

fi rst alleged offence 

and 11 years after the 

last.

Delay at trial: 15–22 

years 

4½ years The judge did not refer to the fact that 

childhood recollection is liable to distortion.

In framing the Longman direction, it is 

necessary to refer to the specifi c dangers 

identifi ed. It was diffi cult to criticise the 

summing-up as it was given before the 

decision in Crampton.

Acquittal

(4 counts)

79 [2003] NSWCCA 180 at [47].

80 (2001) 53 NSWLR 138 at [45].

81 (1998) 45 NSWLR 362.

82 (2002) 130 A Crim R 89 at [146]–[150].

83 (2002) 54 NSWLR 241 at [4], [40], [96]–[97].

84 (2001) 208 CLR 343.

85 (2006) 163 A Crim R 397; [2006] NSWCCA 233 at [115].

86 [2002] NSWCCA 212 at [14]–[15].
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Case Length of delaya Age of 
complainant(s)b

Nature of error Result

R v Folli 87 CD: 17–21 years until 

complaint

RD: 17 years until 

complaint

Delay at trial: 17–21 

years

CD: 10 years

RD: 15 years

The judge mentioned that delay caused 

diffi culty in investigation and evidence may be 

unreliable, and that the jury should “carefully 

consider” these factors in assessing the 

evidence. However, the directions were more a 

comment than a warning. The directions also 

suggested that the Crown case was entitled to 

be viewed sympathetically having regard to the 

problems of delay. The purpose and form of a 

Longman warning are directed at protecting the 

appellant from being convicted otherwise than 

in circumstances of heightened jury scrutiny 

and caution.

New trial

(9 counts)

R v GJH 88 Delay at trial: Over 20 

years 

11 years The judge gave detailed directions on delay 

and disadvantage to the appellant, but the 

directions were not in the express terms 

required. The summing-up did not suffi ciently 

emphasise the danger involved. The delay in 

this case required an unmistakable and fi rm 

warning.

New trial

(3 counts)

R v GPP 89 Complainant went to 

police 15–16 years after 

alleged offences.

Delay at trial: 20 years

About 9 years The judge said nothing specifi c about the 

diffi culties which delay might have caused 

to the defence as distinct from the impact of 

delay on recollection. So far as there was a 

warning, it was inadequate.

New trial

(2 counts)

R v Newhouse 90 Delay at trial: 16–20 

years

5 years The judge did draw to the attention of the jury 

the diffi culties faced by an accused in making 

a defence after the length of time that was 

involved in such a case, but her Honour also 

failed to give the jury the emphatic warning or 

“a full appreciation of the danger” required by 

Longman and Crampton.

Partial result

Convictions 

quashed

Court neither 

ordered an 

acquittal nor 

new trial

(4 counts) 91

 

Appeal 

dismissed 

(1 count) 

R v Eyles 92 JZ made complaint to 

police 14 years after 

alleged offences.

LG was approached 

by police 16 years 

after alleged offences.

Delay at trial: 17 years

JZ: 8 years

LG: 7 years

The judge’s directions failed to convey the full 

extent of the forensic disadvantages suffered 

by the appellant or the fragility of childhood 

memories. The case required a strong warning 

that it would be dangerous to convict on 

the evidence of the complainants alone in 

the terms of the decisions in Crampton and 

Doggett.

Acquittal

(6 counts)

87 [2001] NSWCCA 531 at [19], [22].

88 (2001) 122 A Crim R 361 at [38]–[39].

89 (2001) 129 A Crim R 1 at [76].

90 [2001] NSWCCA 294 at [9].

91 Although the court expressly refused to order a new trial in this case, the CCA quashed the conviction but did not 

formally enter an acquittal. For the purposes of the study, the outcome in this case is counted as an acquittal. See further 

explanation in Chapter 10, “The discretion to enter a verdict of acquittal or to order a new trial”, at n 27.

92 [2002] NSWCCA 510 at [53]–[54].
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Case Length of delaya Age of 
complainant(s)b

Nature of error Result

R v SJB 93 Complainant made 

statement to police

17 years after alleged 

offences.

11 years The judge did not say the critical words 

“dangerous to convict” when they were 

required.

New trial

R v Henman 94 Complainant made a 

journal entry 11 years 

after alleged offences. 

This was found by her 

mother 6 months later 

who then confronted 

the appellant.

Delay at trial: 14 years 

4 years No appropriate Longman direction was given. 

The judge refused to give a re-direction which 

had been sought at trial.

Convictions 

quashed

Court 

neither 

ordered an 

acquittal nor 

new trial

(3 counts)95 

R v Ball 96 Complainant went to 

police 12–13 years 

later.

15–16 years The judge only referred to delay in relation 

to there being good reasons why the victim 

of a sexual assault may hesitate in making a 

complaint. No warning was given of matters 

in Longman: for example, that it is essential to 

scrutinise evidence with considerable care and 

the diffi culties for the appellant in defending 

himself.

New trial

(4 counts) 

R v BKK 97 Appellant interviewed 

and charged by 

police 4–7 years after 

alleged incidents.

Delay at trial: 10–13 

years 

12 years A Longman warning should have been given 

for counts 1–5, which involved a suffi cient 

lapse of time, but was not necessary for more 

recent counts.

Partial result

 

New trial 

(5 counts)

Appeal 

dismissed 

(8 counts)

R v WSP 98 CJ: complained to 

police 13 years after 

alleged offences.

CJ: 12 years The direction lacked the strength inherent in 

the combination of the words “scrutinising”, 

“with great care”, and “considering the 

circumstances relevant to its evaluation and 

paying heed to the warning”. The jury should 

also have been instructed that it would be 

“dangerous to convict”.

Partial result 

New trial

(4 counts)

Appeal 

dismissed 

(2 counts)

93 (2002) 129 A Crim R 572 at [53].

94 [2001] NSWCCA 4 at [13]–[14].

95 Although the court expressly refused to order a new trial in this case, the CCA quashed the conviction but did not 

formally enter an acquittal. For the purposes of the study, the outcome in this case is counted as an acquittal. See further 

explanation in Chapter 10, “The discretion to enter a verdict of acquittal or to order a new trial”, at n 27.

96 [2001] NSWCCA 352 at [13], [15].

97 [2001] NSWCCA 525 at [53]–[54].

98 [2005] NSWCCA 427 at [93], [181]–[183], [185].
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Case Length of delaya Age of 
complainant(s)b

Nature of error Result

R v GS 99 Complainant went 

to police 3–11 

years after alleged 

offences.

Delay at trial: 5–13 

years 

7 years The judge erred by directing the jury with 

questions such as, “you have to ask 

yourselves this, has the accused been put at 

a disadvantage because of the delay?” The 

jury should have been instructed that the 

delay in complaint prevented the appellant 

from adequately meeting and testing the 

complainant’s evidence, rather than being 

directed to consider whether there was any 

such disadvantage. 

The judge should have provided further 

elucidation of the forensic disadvantages 

referred to in Longman and Crampton and 

drawn the jury’s attention to the impact of 

delay upon the recollection of a person of 

tender years.

New trial

(10 counts)

R v GEA100 Complainant told his 

mother 5½–11 years 

after alleged incidents. 

A complaint was made 

to police the next year.

About 12 years The judge’s direction on delay was inadequate. 

A direction concerning the effect of delay upon 

youthful recollection was called for.

New trial

(6 counts)

R v Roddom101 Delay at trial: nearly 

9 years 

6–7 years The judge did not refer to matters of 

general application, such as the delay in 

the prosecution, the fragility of youthful 

recollections, the absence of early complaint, 

and the distortion of recollection over time, 

or to matters specifi cally arising from the 

evidence before the jury. 

Something more could have been said about 

the relevance of the delay in complaint to the 

credibility of the complainant in light of the age 

of the complainant at the time and the length of 

the delay in prosecuting. The judge should also 

have directed the jury’s attention to the inability 

of the appellant to test the evidence of the 

complainant.

New trial

(4 counts)

R v DRE 102 Delay at trial: 4–7 

years 

6 years No details provided in judgment except that 

the judge failed to direct the jury adequately 

on delay.

New trial

(5 counts)

R v SY 103 Complainant told 

mother 2–7 years after 

alleged incidents and 

made a statement 

to police in the next 

year.

10 years The jud ge erred in suggesting that there was 

no material delay. His Honour should have 

informed the jury that the delay did indeed 

present the appellant with diffi culties. The 

judge also failed to warn the jury of the need 

for care.

Acquittal

(7 counts)

99 [2003] NSWCCA 73 at [21], [25], [28].

100 (2002) 131 A Crim R 54 at [11].

101 [2001] NSWCCA 168 at [33], [35].

102 [2004] NSWCCA 305 at [4], [6].

103 [2004] NSWCCA 297 at [24].
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Case Length of delaya Age of 
complainant(s)b

Nature of error Result

R v DBG104 There were 4 years until 

the alleged incidents 

came to light after 

complainant was 

questioned by her 

mother about a picture 

she had drawn.

Delay at trial: 5 years

6 years The judge referred to the relevance of delay to 

inconsistencies in the complainant’s version, 

but did not refer to the effects of delay and its 

impact upon the appellant’s ability to defend 

himself from the allegations. 

New trial

(2 counts)

13.6.3.2  Murray direction 
This direction emanates from R v Murray,105 where Lee J said: 

 “In all cases of serious crime it is customary for judges to stress that where there is only one witness 
asserting the commission of the crime, the evidence of that witness must be scrutinised with great 
care before a conclusion is arrived at that a verdict of guilty should be brought in; but a direction of 

that kind does not of itself imply that the witness’ evidence is unreliable”.106

A direction should be given in appropriate cases where there is a perceptible risk of a miscarriage of 

justice if the jury is not warned of the need to scrutinise the evidence of a complainant with care before 

arriving at a conclusion of guilt.107 

There were 4 Murray misdirections. Table 13.5 summarises the nature of the misdirection in each case.

Table 13.5: Misdirection cases — Murray direction

Case Nature of misdirection

R v McNamara108 The trial judge identifi ed for the jury the fact that the Crown case depended essentially on the evidence of 

one witness. Having done that, the judge did not go on to advise the jury in the customary terms recognised 

in Murray that the evidence of that one witness “must be scrutinised with great care”. 

R v Lewis109 The judge failed completely to direct the jury that where there was only one witness asserting the 

commission of a crime, the evidence of that witness must be scrutinised with great care.

R v Li110 The judge erred by indicating that a Murray warning was not required because the complainant’s evidence 

was “supported and corroborated” by forensic evidence that showed penile intercourse had taken place. 

No specifi c reference was made to the matters that could amount to corroboration. The issue in the case 

was whether the complainant consented and on this issue it was a “word against word” case, attracting 

a Murray direction. The jury should have been warned that they needed to scrutinise the complainant’s 

evidence with great care on the issue of consent. Instead, the judge told the jury that her evidence was 

strongly corroborated because there was other evidence that penile intercourse had taken place.

Timbery v R111 The judge directed the jury that a warning to scrutinise the complainant’s evidence with great care “is 

limited only to the sexual intercourse matters”. A Murray warning was required and it should have extended 

to the non-sexual counts, rather than being limited to the sexual intercourse matters, particularly as the non-

sexual offences were serious.

104 (2002) 133 A Crim R 227 at [39]–[40].

105 (1987) 11 NSWLR 12.

106 ibid at 19. R v Murray is cited with approval in Robinson v The Queen (1999) 197 CLR 162 at [21], [26]; Tully v The Queen 

(2006) 230 CLR 234 per Kirby J at [55]–[59], Hayne J applied Robinson at [70], [89], [91]. CCA cases include: R v BWT 

(2002) 54 NSWLR 241 at [32]; Thorne v R [2007] NSWCCA 10 at [43]; R v Burt (2003) 140 A Crim R 555 at [72].

107 Robinson v The Queen (1999) 197 CLR 162 at [25]–[26].

108 (2002) 131 A Crim R 140; [2002] NSWCCA 248 at [37].

109 [2003] NSWCCA 180 at [47].

110 (2003) 140 A Crim R 288; [2003] NSWCCA 386 at [65]–[67].

111 (2007) 180 A Crim R 232 at [98], [102].

a Where there was more than one complainant, each is identifi ed by initials and separate periods of delay are calculated for each.

b The age of the complainant(s) is calculated at the time of the fi rst alleged offence.
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13.6.3.3  Context evidence
When co ntext evidence is admitted,112 a trial judge must explain to the jury the purpose for which the 

evidence of uncharged acts is placed before them.113 The judge must avert the risk of the jury using the 

evidence of the uncharged acts in an impermissible way. Three types of warnings are often given to 

juries in relation to uncharged acts in a sexual assault trial: 

• warning not to substitute evidence of other acts for evidence of the offences charged

• warning not to infer that the accused had a tendency to commit offences of the type charged

• warning not to reason that because the accused committed the uncharged acts, the accused must 

have committed the charged act(s).114 

There were 4 misdirections relating to context evidence. Table 13.6 summarises the nature of the 

misdirection in each case.

Table 13.6: Misdirection cases — Context evidence

Case Nature of misdirection

R v Channell 115 The trial judge omitted to direct the jury as to the manner in which evidence of uncharged acts should 

be approached. The omission was a fatal defect in the trial. The jury may have impermissibly treated the 

evidence as tendency or coincidence evidence which would have created a manifest injustice.

R v Lewis116 Evidence of other assaults was admitted as relationship evidence. It was accompanied by a direction not 

to substitute the acts for the acts charged, the purpose of the evidence being “to place the evidence of 

particular acts in a … true and realistic context”. The direction did not properly address the imbalance 

between the sheer volume of the prejudicial evidence as against its probative value.

R v Baldwin117 The judge  failed to direct the jury as to the purpose for which evidence of uncharged sexual misconduct 

towards the complainant and SI was led. The absen ce of any direction as to the use that the jury might 

make of the substantial body of evidence gave rise to a substantial risk of a miscarriage of justice.

Qualtieri v R 118 The judge e rred in directing the jury that evidence of uncharged acts led by the Crown  to place the 

offences in the indictment in a “true and realistic context” could also show that the appellant had a 

“sexual feeling or passion for the complainant, that he was prepared to satisfy”.119 The direction crossed 

the line between context evidence and evidence raising the propensity of the appellant to commit such 

acts. If the evidence of uncharged acts was to be used to show sexual desire, it had to be admitted as 

tendency evidence.

13.6.3.4  Markuleski direction 
Where there are multiple counts, the judge must direct the jury that they must consider each count separately 

and consider each only by reference to the evidence that applies to it. R v Markuleski held that:  

 “… it is desirable that the traditional direction as to treating each count separately is supplemented 

in a word against word case. Some reference ought to be made to the effect upon the assessment 

of the credibility of a complainant if the jury fi nds itself unable to accept the complainant’s evidence 

with respect to any count”.120 

112 See discussion at [13.5.1].

113 R v ATM [2000] NSWCCA 475 at [75].

114 See Jiang v R [2010] NSWCCA 277 at [33].

115 [2002] NSWCCA 187 at [27]–[29].

116 [2003] NSWCCA 180 at [19], [47].

117 [2004] NSWCCA 21 at [65].

118 (2006) 171 A Crim R 463 at [85]–[87].

119 ibid at [85].

120 (2001) 52 NSWLR 82 per Spigelman CJ at [186].
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There were 3 Markuleski misdirections. Table 13.7 summarises the nature of the misdirection in each 

case.

Table 13.7: Misdirection cases — Markuleski direction

Name Nature of misdirection

R v Markuleski121 The judge failed to direct the jury that a reasonable doubt with respect to the complainant’s evidence on 

any count, ought to be taken into account on the complainant’s credibility generally. This misdirection 

by itself was not enough to allow the appeal, but when combined with the absence of directions on the 

effect on credibility of delay in complaint (the Crofts misdirection), the combined impact resulted in a 

miscarriage of justice.

R v Lewis122 The judge erred in failing to direct the jury that if the jury had a reasonable doubt concerning the 

credibility of the complainant’s evidence in relation to one count, the jury could take that into account 

when assessing the complainant’s reliability on other counts.

R v Channell123 The judge erred by failing to give a direction that a reasonable doubt as to the complainant’s evidence 

on one count could be taken into account when considering other counts in the indictment.

13.6.3.5  Kilby/Crofts direction
As discussed earlier, the High Court has held that where a complaint has not been made at the earliest 

reasonable opportunity, the delay can be taken into account adversely by the jury in its assessment of 

the complainant’s credibility.124 The direction must be given “where the delay is of a lengthy period”.125

There was only one misdirection in the study where the court held the trial judge should have given 

a direction to the jury that the complainant’s delay in complaint might be taken into account in its 

assessment of the complainant’s credibility.126

13.7  Other limb 2 cases
Chapter 8, “Other limb 2 cases”, examines the successful conviction appeal cases in the study period 

which involved wrong decisions of any question of law within the terms of limb 2 of s 6(1) of the Criminal 

Appeal Act that were not admissibility errors or misdirections.

There was only one successful sexual assault appeal where the judge made a wrong decision by failing 

to order separate trials in relation to two groups of complainants.127 This case is discussed in Chapter 8.

121 ibid at [193]–[195], [197], Wood CJ at CL at [250], [265]–[267], Carruthers J agreeing with Spigelman CJ at [344].

122 [2003] NSWCCA 180 at [19], see point (11). 

123 [2002] NSWCCA 187 at [25]–[26].

124 Kilby v The Queen (1973) 129 CLR 460; Crofts v The Queen (1996) 186 CLR 427. For proceedings commenced on or 

after 1 January 2007, the judge must not give a direction “unless there is suffi cient evidence to justify such a warning”: 

Criminal Procedure Act, s 294(2)(c). This amendment did not apply to any of the cases in the study and to date there has 

been no appellate guidance on the meaning of “suffi cient evidence”.

125 R v Markuleski (2001) 52 NSWLR 82 per Spigelman CJ at [177], Wood CJ at CL at [243].

126 ibid at [177], [191]. 

127 R v Barton [2004] NSWCCA 229 at [15].
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13.8  Other limb 3 cases 
The fi ndings presented below have been drawn from Chapter 9, “Other limb 3 cases”. Chapter 9 examines 

the successful conviction appeal cases in the study period where an act or omission resulted in a 

miscarriage of justice within the terms of limb 3 of s 6(1) of the Criminal Appeal Act, but which did not 

involve admissibility errors or misdirections. For the purposes of the study, these are referred to as “other 

limb 3 acts or omissions”. Limb 3, “on any other ground whatsoever there was a miscarriage of justice”, 

is an infi nitely fl exible “dragnet” provision.128 

In 23 of 104 (22.1%) successful sexual assault appeals, an other limb 3 act or omission arose. Table 9.1 

shows that these 23 appeals accounted for 31.5% of other limb 3 cases.

In 19 of 23 (82.6%) cases, only one other limb 3 act or omission was identifi ed; and in 4 (17.4%) cases, 

two other limb 3 acts or omissions were identifi ed. Accordingly, 27 other limb 3 acts or omissions were 

identifi ed. 

Of 27 other limb 3 acts or omissions, 17 (63.0%) were not able to be remedied at trial and were 

unavoidable; while the remaining 10 (37.0%) were able to be remedied at trial and were avoidable.

Table 13.8 categorises the other limb 3 acts or omissions. The two most common other limb 3 acts or 

omissions related to fresh evidence (7 acts or omissions) and the conduct of the Crown’s case (6 acts 

or omissions). The remaining 14 other limb 3 acts or omissions identifi ed were widely distributed across 

various categories. 

The other limb 3 acts or omissions, including those relating to sexual assault and related offences, are 

discussed in Chapter 9.

Table 13.8: Types of other limb 3 acts or omissions in sexual assault appeals

Type of other limb 3 act or omission Number of acts 
or omissions

Percentage 
of other 

limb 3 acts or 
omissions

Percentage 
of other 

limb 3 casesa 

n % %

Fresh evidence 7 25.9 30.4

Conduct of Crown case 6 22.2 26.1

Juror irregularities 4 14.8 17.4

Conduct of defence case 4 14.8 17.4

Judge’s conduct of trial 3 11.1 13.0

Withdrawal of guilty plea 2 7.4 8.7

Procedural defects or irregularities 1 3.7 4.3

Total 27 100.0

   
a  Based on 23 cases. Given that in 4 of these cases more than one type of act or omission was identifi ed, the total 

fi gure will exceed 100%. 

128 TKWJ v The Queen (2002) 212 CLR 124 per McHugh J at [72].
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13.9  The discretion to enter a verdict of acquittal or to order a new trial
The fi nd  ings presented below have been drawn from Chapter 10, “The discretion to enter a verdict of 

acquittal or to order a new trial”. Chapter 10 identifi es the limbs 2 and 3 cases where limb 1 was not 

established and the appellate court exercised its discretion to enter a verdict of acquittal under s 6(2) of 

the Criminal Appeal Act. For the purposes of the study, these are referred to as “limbs 2 and 3 acquittal 

cases”.

In 18 of 81 (22.2%) successful sexual assault appeals where limb 1 was not established, the court 

entered a verdict of acquittal or refused to order a new trial.129 Table 10.1 shows that these 18 appeals 

accounted for 40.0% of all limbs 2 and 3 acquittal cases.

In 8 of 18 (44.4%) cases, only one reason was given for ordering an acquittal. Multiple reasons were 

given in 10 cases (55.6%): 2 reasons were given in 5 cases; 3 reasons were given in 2 cases; 4 reasons 

were given in 2 cases; and 5 reasons were given in one case. Accordingly 37 reasons were given in 

total. 

Table 13.9 sets out the reasons given for ordering an acquittal and the number of cases for each. 

The three most important factors were time served (8 cases), evidentiary problems or problems with 

Crown case (8 cases), and delay (7 cases). The latter category, in particular, involved a disproportionate 

number of sexual assault and related offences cases (7 of 10 cases overall). These and the other 

reasons given for ordering an acquittal in limbs 2 and 3 acquittal cases are discussed in Chapter 10. 

Table 13.9: Sexual assault appeals — reasons for entering an acquittal in limbs 2 and 3 acquittal cases

Reason for entering acquittal Number of 
reasons

Percentage 
of reasons

Percentage of 
limbs 2 and 3 

acquittal 
casesa 

n % %

Time served 8 21.6 44.4

Evidentiary problems or problems with Crown case 8 21.6 44.4

Delay 7 18.9 38.9

Stress, age and health 4 10.8 22.2

Fresh evidence 3 8.1 16.7

No or low prospect of reoffending 2 5.4 11.1

Lack of severity of offence 1 2.7 5.6

Conduct of Crown 1 2.7 5.6

Trial appealed was second trial 1 2.7 5.6

Type of sentence imposed following trial 1 2.7 5.6

No or irrelevant criminal record 1 2.7 5.6

Total 37 100.0

   
a  Based on 18 cases. Given that in 10 of these cases more than one reason was given for ordering an acquittal, the 

total fi gure will exceed 100%. 

129 See Chapter 10, “The discretion to enter a verdict of acquittal or to order a new trial”, n 27.
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13.10  Retrial results
It is not necessary to repeat what was said generally about retrial orders in Chapter 12, “Retrial results”, 

other than to say that after the court orders a new trial, the Director of Public Prosecutions (NSW) 

decides whether proceedings should continue. As explained in Chapter 12, that decision is made with 

reference to prosecution guidelines and policies. The former Director of Public Prosecutions (NSW), 

Mr Nicholas Cowdery AM QC, gave evidence before a Parliamentary Committee in 2002 which touched 

on the issue of retrials in child sexual assault cases:

 “Most matters that result in conviction at trial go on appeal to the Court of Criminal Appeal. As there 

is an abundance of case law pertinent to sexual assault matters and directions that are to be made 

by the trial judge, matters are frequently sent back for retrial on the basis that the judge misdirected 

the jury in the summing up. Often in these cases the child or his or her family decide that it is not in 

the interests of the child to proceed to a further trial.”130

The former Public Defender (NSW), Mr Andrew Haesler SC, also said in an article:

 “The consequences of a successful appeal and the ordering of a retrial can be devastating for the 

complainant in a sexual assault matter.”131 

This was the rationale and the impetus for the amendments to the Criminal Procedure Act relating to 

retrials of sexual offence proceedings whereby evidence given by a complainant at the fi rst trial can be 

tendered in the second trial. 

There were 65 successful sexual assault appeals in the study where the court ordered a new trial. There 

are several possible outcomes following an order for a new trial. Figure 13.1 shows the outcomes of 

these retrial cases. 

It can be observed from Figure 13.1 that:

• in 28 of 65 (43.1%) cases, the Director of Public Prosecutions fi led a nolle prosequi132 for  all charges 

and in one case (1.5%) the appellant died and there were no further proceedings

• in 36 of 65 (55.4%) cases, some or all of the charges were proceeded with. Of these 36 cases, 29 

(80.6%) proceeded on the principal offence the subject of the appeal, and 7 (19.4%) proceeded on 

a lesser offence. In all 7 cases, the appellant pleaded guilty.

As Figure 12.2 shows, sexual assault cases had the highest no-bill rate.

Of the 29 cases that proceeded on the principal offence, 5 appellants pleaded guilty (17.2%) and 24 

pleaded not guilty (82.8%) and proceeded to trial. Of the 24 cases that proceeded to trial, 14 (58.3%) 

were found guilty and 9 (37.5%) were found not guilty of the principal offence. However, in one case 

the appellant was found guilty of a lesser or secondary charge. The jury was unable to reach a verdict 

in one case and the matter was no-billed. 

Therefore, of the 65 appellants who were subject to an order for a new trial: 

• 19 (29.2%) were found guilty of the principal offence

• 7 (10.8%) were found guilty of a different or lesser offence

• one (1.5%) was found not guilty of the principal offence, but was found guilty of a lesser offence

• 8 (12.3%) were acquitted of all charges at a retrial. 

Consequently, 27 of 65 appellants (41.5%) were reconvicted.

130 Report on Child Sexual Assault Prosecutions, above n 4, at [4.206].

131 Haesler, above n 3, at 37. 

132 Otherwise known as a “no-bill”. 
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13.10.1  Comparison of retrial results involving child victims and adult victims 

A number of statistically signifi cant differences in the outcomes of retrial orders were observed for sexual 

assault appeals involving child victims. For example, more than half the child sexual assault cases were 

no-billed by the prosecution authorities for all offences: 25 of   43 (58.1%), compared with 5 of 22 (22.7%) 

sexual assault cases committed against an adult.133 This difference is also refl ected in the reconviction 

rate for child sexual assault cases where 13 of 43 (30.2%) appellants were reconvicted, compared with 

sexual assault cases committed against an adult where 14 of 22 (63.6%) appellants were reconvicted.134

Not guilty
n = 0

New trial ordered
n = 65

All charges
No-billed

n = 28

Some or all charges 
proceeded with

n = 36

Appellant
deceased

n = 1

Proceeded with the principal offence

Verdict

Plea Plea

Yes
n = 29

No
n = 7

Guilty
n = 5

Not guilty
n = 24

Guilty
n = 7

Guilty
n = 14

Not guilty a

n = 9
Unable to reach 

verdict
n = 1

No-billed
n = 1

Figure 13.1: Retrial results for sexual assault appeals 2001–2007

a In one case, the appellant was found not guilty of the principal offence, but was found guilty of a lesser or secondary offence.

133 Chi-square test, p < 0.018.

134 Chi-square test, p < 0.01.
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13.11  Summary of fi ndings
• Any discussion of sexual assault conviction appeals must be viewed against a background of 

signifi cant under-reporting of sexual violence. These conviction appeals are referred to as “sexual 

assault appeals” for the purposes of the study.

• Sexual assault appeals comprised just over one-quarter of all conviction appeals: 251 of 937 

(26.8%), and just under one-third of all successful conviction appeals: 108 of 333 (32.4%). Overall, 

sexual assault appeals were one of the most successful: 108 of 251 (43.0%). 

• In 75 of 108 (69.4%) successful sexual assault appeals, the principal offence involved a child victim. 

These appeals represented nearly one-quarter of all successful conviction appeals: 75 of 333 (22.5%). 

The success rate for child sexual assault appeals (50.3%) was signifi cantly higher than for sexual 

assault appeals involving an adult victim (32.4%).

• A verdict of acquittal was entered in 41 of 108 (38.0%) successful sexual assault appeals; and a 

new trial was ordered in 65 (60.2%) cases. In the remaining 2 (1.9%) cases, a verdict of guilty on a 

lesser charge was substituted.

• Sexual assault and related offences were over-represented in conviction appeal cases, accounting 

for 20.3% of fi rst instance trial cases that resulted in a conviction, compared with 27.6% of 

conviction appeals. This fi gure permits the observation that sexual assault cases are more likely 

to be appealed. More than half of the offenders convicted following a trial for sexual assault and 

related offences (51.6%) appealed their conviction.

• In 23 of 104 (22.1%) successful sexual assault appeals, limb 1 (“verdict is unreasonable, or cannot 

be supported, having regard to the evidence”) was established. The appellant was acquitted in 22 

(95.7%) cases, and in one case the verdict was substituted with a conviction for a lesser offence. 

In 18 of 23 (78.3%) limb 1 cases, the verdict(s) was set aside on the basis that it was inconsistent. 

In the remaining 5 (21.7%) limb 1 cases, the verdict was set aside on the basis that it was not 

supported by the evidence.

• In 20 of 104 (19.2%) successful sexual assault appeals, the judge made one or more admissibility 

errors (that is, errors relating to the admission or rejection of evidence at trial). These 20 cases gave rise 

to 28 admissibility errors, of which 17 (60.7%) were objected to. This fi gure was lower than for other 

types of admissibility errors (80.0%). The most common admissibility errors involved the admission of 

prejudicial evidence (7 errors), context evidence (5 errors), and character evidence (4 errors).

• In 56 of 104 (53.8%) successful sexual assault appeals, the judge gave one or more misdirections. 

These 56 cases gave rise to 71 misdirections, of which 44 (62.0%) were not objected to at trial and 

leave was required under r 4 of the Criminal Appeal Rules to argue the ground of appeal.

• Longman misdirections were the most common misdirection in sexual assault appeals, occurring 

in 26 of 56 (46.4%) cases. In only 5 of 26 (19.2%) Longman misdirection cases did the trial counsel 

request a direction. Most Longman misdirection cases were delivered between 2001 and 2003 

and only 4 were delivered between 2004 and 2007. The decline in Longman misdirection appeals 

cannot be attributed to the legislative reform of the Longman direction that occurred in 2006.

• Other than Longman misdirections there were clusters but no major patterns of error. The other 

misdirections were widely spread.

• In 23 of 104 (22.1%) successful sexual assault appeals, an other limb 3 act or omission arose. 

These 23 cases gave rise to 27 other limb 3 acts or omissions, of which 17 (63.0%) were not able 

to be remedied at trial and were unavoidable. The most common other limb 3 acts or omissions 

related to fresh evidence (7 acts or omissions) and the conduct of the Crown’s case (6 acts or 

omissions).
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• In 18 of 81 (22.2%) successful sexual assault appeals where limb 1 was not established, the court 

entered a verdict of acquittal or refused to order a new trial. Across these 18 cases, 37 reasons were 

given for ordering an acquittal. The most important factors were time served (8 cases), evidentiary 

problems or problems with Crown case (8 cases), and delay (7 cases). The latter category, in particular, 

involved a disproportionate number of sexual assault and related offences cases (7 of 10 cases 

overall).

• The most common result after a retrial was ordered was that the charges were no-billed. The 

Director of Public Prosecutions fi led a nolle prosequi for all charges in 28 of 65 (43.1%) sexual 

assault cases where a new trial was ordered. This was the highest no-bill rate of any ASOC division. 

Of the remaining 37 cases, 19 (29.2%) were found guilty of the principal offence; 7 (10.8%) were 

found guilty of a different or lesser offence; 1 (1.5%) was found not guilty of the principal offence 

but was found guilty of a lesser offence; and 8 (12.3%) were acquitted of all charges at a retrial. 

• More than half the child sexual assault cases where a retrial was ordered were no-billed by the 

Director of Public Prosecutions for all offences: 25 of 43 (58.1%), compared with 5 of 22 (22.7%) 

sexual assault cases committed against an adult. This difference is also refl ected in the reconviction 

rate for child sexual assault cases where 13 of 43 (30.2%) appellants were reconvicted, compared 

with sexual assault cases committed against an adult where 14 of 22 (63.6%) appellants were 

reconvicted.
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14.1  Introduction
This chapter analyses conviction appeals in the study period where the principal offence1 was a 

Commonwealth offence. This chapter also considers Commonwealth interlocutory appeals during the 

study period.2 

Commonwealth criminal trials are notorious for their length and complexity.3 In a Federal Criminal 

Justice Forum held by the Commonwealth Attorney-General in 2008, Johnson J identifi ed some of the 

unique challenges faced by a judge presiding over a Commonwealth criminal trial.4 These included: the 

problems associated with trial by jury in very lengthy trials; case management in complex cases such 

as fraud and taxation offences; and the novel provisions of the Criminal Code (Cth).5 Justice Whealy 

has said that terrorism trials present trial judges with the problems of prejudice, delay and secrecy, and 

that “directions to jurors should mitigate and diminish the problem of bias and prejudice”.6 

It is important to note that where the sample sizes were small, caution should be exercised in drawing 

any systemic conclusions from the statistical fi ndings presented in this chapter.

14.2  Overview
The fi ndings presented below have been drawn from Chapter 2, “Conviction appeals — frequency and 

success rates”.

Chapter 14 

Commonwealth appeals

1 See defi nition of “principal offence” in Chapter 2, “Conviction appeals — frequency and success rates” at [2.3.1], n 24.

2 Interlocutory appeals were counted as Commonwealth interlocutory appeals where the prosecuting authority was the 

Federal DPP (Cth).

3 See P Johnson, “Challenges of running a Commonwealth criminal trial in the Supreme Court”, oral presentation to 

the Federal Criminal Justice Forum, 28–29 September 2008, Canberra, at <http://offi .gov.au/www/agd/agd.nsf/Page/

Consultations_reforms_and_reviews2008_Federal_Criminal_Justice_Reform_Forum>, accessed 28 March 2011. See 

also A Whealy, “The impact of terrorism related laws on judges conducting criminal trials” (2007) 8(3) TJR 353 at 354 

where his Honour said in the context of one terrorism trial that he had “completed nearly three months of pre-trial work, 

including the preparation of a considerable number of pre-trial judgments”.

4 Attorney-General (Cth), “Outline of presentations delivered at the 2008 Federal Criminal Justice Forum”, 2008, p 19, at 

<http://offi .gov.au/www/agd/rwpattach.nsf/VAP/%283A6790B96C927794AF1031D9395C5C20%29~outline+of+pres

entations.pdf/$fi le/outline+of+presentations.pdf>, accessed 19 May 2011.

5 ibid.

6 Whealy, above n 3, at 378.
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14.2.1   Commonwealth conviction appeals as a proportion of all appeals and 
success rate

Commonwealth conviction appeals comprised 12.9% of all conviction appeals: 121 of 937;7 and 

9.6% of all successful conviction appeals: 32 of 333. Table 2.1 shows that just over one-quarter of all 

Commonwealth conviction appeals were successful: 32 of 121 (26.4%), which was 10.5 percentage 

points lower than the success rate for New South Wales conviction appeals. Although the appeal 

numbers are small, the success rate of Commonwealth conviction appeals declined during the study 

period: from 31.8% in 2001 to 14.3% in 2007. This is consistent with the declining success rate for New 

South Wales conviction appeals: from 51.0% in 2001 to 25.0% in 2007. 

Almost all Commonwealth conviction appeals fall into two ASOC divisions: illicit drug offences, 

accounting for 86 of 121 (71.1%) Commonwealth conviction appeals; and deception and related 

offences, accounting for 27 of 121 (22.3%) Commonwealth conviction appeals. 

The success rate of Commonwealth conviction appeals was higher for deception and related offences: 

11 of 27 (40.7%) than for illicit drug offences: 20 of 86 (23.3%). 

14.2.1.1  New trial or acquittal 
A verdict of acquittal was entered in 13 of 32 (40.6%) successful Commonwealth conviction appeals under 

s 6(2) of the Criminal Appeal Act 1912; and a new trial was ordered in the remaining 19 (59.4%) cases under 

s 8(1). 

Acquittals were almost always entered for successful Commonwealth conviction appeals involving 

deception and related offences: 9 of 11 (81.8%). On the other hand, new trials were almost always 

ordered for successful Commonwealth conviction appeals involving illicit drug offences: 17 of 20 (85.0%).  

14.2.2   Commonwealth conviction appeals measured against fi rst instance 
cases 

Table 2.5 shows that the 1021 Commonwealth cases constituted 5.2% of all 19,495 fi rst instance 

proven cases during the study period. This suggests that Commonwealth conviction appeals were 

over-represented, comprising 12.9% of all conviction appeals. This over-representation is largely 

explained by the higher proportion of fi rst instance proven cases that resulted in a conviction following 

a trial: 219 of 1021 (21.4%), compared with New South Wales cases: 2091 of 18,474 (11.3%). 

Furthermore, the rate of appeal against fi rst instance trial cases that resulted in a conviction was also 

higher for Commonwealth cases: 109 of 219 (49.8%), than for New South Wales cases: 767 of 2091 

(36.7%). 

7 There are 3 HCA cases (where a Commonwealth offence was the principal offence) which are not included in this fi gure 

because they had not been fi nally determined during the study period. In Cornwell v The Queen (2007) 231 CLR 260, the 

HCA allowed the Crown appeal against Cornwell v R (2006) 160 A Crim R 243, set aside the orders of the CCA (which 

upheld the fi rst ground of appeal and ordered a new trial) and remitted fi ve grounds of appeal to the CCA. The conviction 

appeal was eventually dismissed in Cornwell v R [2010] NSWCCA 59. In Cesan v The Queen; Mas Rivadavia v The Queen 

(2008) 236 CLR 358, the HCA allowed an appeal against conviction (where the jurors were distracted from paying 

attention to the evidence because the judge fell asleep at various times during the trial), set aside the orders of the CCA 

(which dismissed the conviction appeal), and ordered new trials. The appellants subsequently pleaded guilty. 
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8 The 32 cases set out in Appendix G are a subset of the 333 successful appeal cases set out in Appendix A.

9 These appeals are not counted in the fi gures for each of the limbs of appeal, or in any specifi c fi gures within the limbs.

10 In 4 Commonwealth conviction appeals more than one limb of s 6(1) was established. In 2 Commonwealth conviction 

appeals, limb 2 and limb 3 were established; in one Commonwealth conviction appeal, limb 1 and limb 2 were established; 

and in one Commonwealth conviction appeal, limb 1 and limb 3 were established.

11 R v Firns (2001) 51 NSWLR 548; R v Iannelli (2003) 56 NSWLR 247.

12 R v Firns (2001) 51 NSWLR 548 at [33]. Defence counsel made a “no case to answer” submission and/or sought a 

directed verdict of acquittal. See discussion in Chapter 5 at [5.5]. 

14.3  The bases for allowing Commonwealth conviction appeals 
The following is a summary of the bases for allowing Commonwealth conviction appeals. There were 

32 successful Commonwealth conviction appeals. These are set out in Appendix G.8 Four of these 

appeals were inquiries into conviction under former Pt 13A of the Crimes Act 1900.9 These appeals 

are discussed separately in Chapter 11, “Inquiries into conviction”. Accordingly, the discussion below 

is based upon the remaining 28 Commonwealth conviction appeals. These appeals fell within the 

following limbs in s 6(1) of the Criminal Appeal Act 1912:10

• Limb 1: “the verdict of the jury is unreasonable, or cannot be supported, having regard to the 

evidence” (2 cases or 7.1%)

• Limb 2: “wrong decision of any question of law” (13 cases or 46.4%)

• Limb 3: “on any other ground whatsoever there was a miscarriage of justice” (17 cases or 60.7%).

14.4  Jury verdict set aside under limb 1
The fi ndings presented below have been drawn from Chapter 5, “Limb 1 verdict cases”.

In only 2 of 28 (7.1%) successful Commonwealth conviction appeals, limb 1 was established and the 

appellant was acquitted.11 In both cases, the trial judge also misdirected on an element of the offence. 

In one of the cases, the trial judge refused to direct an acquittal.12 Both cases fell into ASOC division, 

deception and related offences.

14.5  Limbs 2 and 3 cases: admission or rejection of evidence
The fi ndings presented below have been drawn from Chapter 6, “Limbs 2 and 3 cases: admission or 

rejection of evidence”.

In 3 of 28 (10.7%) successful Commonwealth conviction appeals, the judge made one or more 

admissibility errors (that is, errors relating to the admission or exclusion of evidence). In 2 of these 

cases, the trial judge also made one or more misdirection(s). In the other case, the judge’s conduct of 

the trial also resulted in a miscarriage of justice. All 3 cases fell into ASOC division, illicit drug offences. 

In one case, only one admissibility error was identifi ed; in another case, 2 admissibility errors were 

identifi ed; and in the remaining case, 4 admissibility errors were identifi ed. Accordingly, 7 admissibility 

errors were identifi ed.

For 5 of 7 (71.4%) admissibility errors, a ruling was sought or an objection was taken to the admission 

or rejection of evidence at trial. For the remaining 2 (28.6%) admissibility errors, no ruling was sought 

or no objection was taken at the trial and leave was required under r 4 of the Criminal Appeal Rules to 

argue the ground of appeal.
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The admissibility errors were evenly spread. The six types of admissibility errors identifi ed involved 

prejudicial evidence (2 errors),13 character evidence (1 error),14 credibility evidence (1 error),15 admissions 

(1 error),16 inadvertent reference to excluded evidence (1 error),17 and miscellaneous evidence (1 error).18 

Each of these types of admissibility errors is discussed in Chapter 6.

14.6  Limbs 2 and 3 cases: misdirections
The fi ndings presented below have been drawn from Chapter 7, “Limbs 2 and 3 cases: misdirections”. 

In 20 of 28 (71.4%) successful Commonwealth conviction appeals, the judge gave one or more 

misdirection(s). In 18 of 20 cases, a misdirection(s) was the only error found. In the remaining 2 cases, 

both misdirections and admissibility errors were found.

The 20 Commonwealth misdirection cases fell into ASOC divisions, illicit drug offences (11 cases) 

and deception and related offences (9 cases). Commonwealth cases which fell into ASOC division, 

deception and related offences (90.0%), were more likely to succeed on a misdirection ground than 

those which fell into ASOC division, illicit drug offences (64.7%).

In 16 of 20 (80.0%) cases, only one misdirection was identifi ed; while in the remaining 4 (20.0%) cases, 

two misdirections were identifi ed. Accordingly, 24 misdirections were identifi ed. 

For 13 of 24 (54.2%) misdirections, an objection was made to the direction or omission to direct at the 

trial. For 11 (45.8%) misdirections, no objection was made to the direction or omission to direct at trial 

and leave was required under r 4 of the Criminal Appeal Rules to argue the ground of appeal.

The most common misdirection in Commonwealth conviction appeals related to the elements (or 

ingredients) of the offence (10 misdirections).19 This refl ects the fact that judges who are accustomed 

to applying provisions of the Crimes Act 1900 (NSW) may be less familiar with the application of 

the codifi ed criminal law found in the Criminal Code (Cth) and/or that Commonwealth legislation is 

complex and in some cases diffi cult to apply. Table 7.3 summarises the nature of the misdirection in 

each case (by ASOC division). 

The remaining 14 misdirections were spread across the following categories: character evidence 

(3 misdirections),20 directions concerning silence of the accused (2 misdirections),21 onus and standard 

of proof (2 misdirections),22 alternative or lesser charges; acquittals (2 misdirections),23 unreliability 

13 R v McCaffrey [2003] NSWCCA 329 at [599]–[603]; R v Soto-Sanchez (2002) 129 A Crim R 279 at [31]–[33].

14 R v McCaffrey [2003] NSWCCA 329 at [622]–[623].

15 ibid at [553], [562]–[563].

16 R v Rahme [2001] NSWCCA 414 at [43].

17 R v McCaffrey [2003] NSWCCA 329 at [643]–[649].

18 R v Soto-Sanchez (2002) 129 A Crim R 279 at [29]–[32].

19 R v Firns (2001) 51 NSWLR 548 at [79], [83]–[84]; R v Manasseh; R v Austin [2002] NSWCCA 27 at [61], [71]; R v Narayanan; 

R v Singapore Exchange & Finance Pty Ltd [2002] NSWCCA 200 at [58]; R v Iannelli (2003) 56 NSWLR 247 at [123]; R v

Thompson [2003] NSWCCA 329 at [756], [761], [773], [778]–[779]; R v Saengsai-Or (2004) 61 NSWLR 135; [2004] 

NSWCCA 108 at [75]; Sood v R (2006) 165 A Crim R 453; [2006] NSWCCA 114 at [86], [101]–[105]; Pulinggam v R (2006) 

162 A Crim R 78 at [60]–[62].

20 R v Soto-Sanchez (2002) 129 A Crim R 279 at [24]–[28]; R v Do [2004] NSWCCA 137 at [15]–[16]; R v El-Kheir [2004] 

NSWCCA 461 at [80]–[82], [88].

21 R v Law (2001) 122 A Crim R 542 at [23]; R v Karimi [2002] NSWCCA 72 at [6]–[7].

22 R v Soto-Sanchez (2002) 129 A Crim R 279 at [16]–[22]; R v Betancur-Galvis (2003) 142 A Crim R 527 at [26].

23 R v O’Driscoll (2003) 57 NSWLR 416; [2003] NSWCCA 166 at [12], [38], [116], [133]; Pulinggam v R (2006) 162 A Crim R 78 

at [46]–[47].
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warnings (1 misdirection),24 evidence of lies and fl ight (1 misdirection),25 R v Birks/R v Manunta directions 

(1 misdirection),26 and miscellaneous (2 misdirections).27 Each of these types of misdirections is discussed 

in Chapter 7.

14.7  Other limb 3 cases
The fi ndings presented below have been drawn from Chapter 9, “Other limb 3 cases”. Chapter 9 

examines the successful conviction appeal cases in the study period where an act or omission resulted 

in a miscarriage of justice within the terms of limb 3 of s 6(1) of the Criminal Appeal Act, but which did 

not involve admissibility errors or misdirections. For the purposes of this study, these are referred to as 

“other limb 3 acts or omissions”. Limb 3, “on any other ground whatsoever there was a miscarriage of 

justice”, is an infi nitely fl exible “dragnet” provision.28 

In 8 of 28 (28.6%) successful Commonwealth conviction appeals, an other limb 3 act or omission 

arose. In 7 of 8 cases, the other limb 3 act or omission was the only error found. In the remaining case, 

admissibility errors were also found. 

Six cases fell into ASOC division, illicit drug offences. The remaining 2 cases fell into ASOC divisions, 

deception and related offences (1 case) and miscellaneous offences (1 case).

In each of the 8 cases, only one other limb 3 act or omission was identifi ed. 

Only one of 8 (12.5%) other limb 3 acts or omissions was not able to be remedied at trial and was 

unavoidable; while the remaining 7 (87.5%) were avoidable.

Three types of other limb 3 acts or omissions were identifi ed: judge’s conduct of the trial (4 acts or 

omissions),29 procedural defects or irregularities (3 acts or omissions),30 and fresh evidence (one act or 

omission).31 The other limb 3 acts or omissions, including those relating to Commonwealth conviction 

appeals, are discussed in Chapter 9.

14.8  The discretion to enter a verdict of acquittal or to order a new trial
  The fi ndings presented below have been drawn from Chapter 10, “The discretion to enter a verdict of 

acquittal or to order a new trial”. Chapter 10 identifi es the limbs 2 and 3 cases where limb 1 was not 

established and the appellate court exercised its discretion to order a verdict of acquittal under s 6(2) of 

the Criminal Appeal Act. For the purposes of the study, these are referred to as “limbs 2 and 3 acquittal 

cases”.

24 R v Saengsai-Or (2004) 61 NSWLR 135; [2004] NSWCCA 108 at [116].

25 R v Do [2004] NSWCCA 137 at [13]–[14].

26 R v Abdallah (2001) 127 A Crim R 46 at [30].

27 R v Rahme [2001] NSWCCA 414 at [37], [40], [43]; R v Bunevski [2002] NSWCCA 19 at [3].

28 TKWJ v The Queen (2002) 212 CLR 124 per McHugh J at [72].

29 R v Czajkowski; R v Shepherd (2002) 137 A Crim R 111 at [35]–[36]; R v Fox; R v McCaffrey [2003] NSWCCA 329 at 

[672], [687].

30 R v Macleod (2001) 52 NSWLR 389 at [52]–[53]; Henry v R (2007) 69 NSWLR 406 at [54], [98], [151], [182]; Gravett v R 

[2007] NSWCCA 210 at [4]–[6].

31 R v Henley [2005] NSWCCA 126 at [13]–[14].
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In 7 of 26 (26.9%) successful Commonwealth conviction appeals where limb 1 was not established, the 

court entered a verdict of acquittal or an acquittal appears to be the court’s intention.32 In each of the 

7 cases, the court articulated a sole reason for ordering an acquittal. The reason for ordering an acquittal 

in 6 cases — all of which fell into ASOC division, deception and related offences — related to evidentiary 

problems.33 In the remaining case, the reason for ordering an acquittal related to problems with jurisdiction.34 

The reasons given for ordering an acquittal in limbs 2 and 3 acquittal cases are discussed in Chapter 10. 

  14.9  Retrial results
There were 19 successful Commonwealth conviction appeals in the study where the court ordered a 

new trial. 

Of the 19 appellants who were subject to an order for a new trial: 

• 12 (63.2%) were found guilty of the principal offence (including 6 appellants who pleaded guilty and 

6 appellants who were found guilty at a retrial)

• 2 (10.5%) were found guilty of a different or lesser offence (both appellants pleaded guilty)

• 3 (15.8%) were acquitted of all charges at a retrial. 

The remaining 2 cases (10.5%) were no-billed by the prosecution authorities for all offences. 

Consequently, 14 of 19 appellants (73.7%) were reconvicted. In comparison, the reconviction rate for 

retrials in New South Wales appeals was 103 of 187 (55.1%). Furthermore, the reconviction rate in 

relation to the principal offence was also higher for Commonwealth retrials: 12 of 19 (63.2%) appellants, 

compared with New South Wales retrials: 63 of 187 (33.7%) appellants. 

14.10  Interlocutory appeals
Interlocutory appeals have a signifi cant role in pre-empting errors of law in the criminal justice system.35 

In addition to 121 Commonwealth conviction appeals, there were also 42 Commonwealth interlocutory 

appeals, representing 24.6% of all interlocutory appeals.36 

Eleven of 42 (26.2%) Commonwealth interlocutory appeals were allowed. In 2 cases, the trial had 

commenced.37 

32 See Chapter 10, “The discretion to enter a verdict of acquittal or to order a new trial”, n 27.

33 R v Manasseh; R v Austin [2002] NSWCCA 27 at [72]; R v Narayanan; R v Singapore Exchange & Finance Pty Ltd 

[2002] NSWCCA 200 at [79], [83]; R v O’Driscoll (2003) 57 NSWLR 416; [2003] NSWCCA 166 at [46], [49], [117]; [113],

Pulinggam v R (2006) 162 A Crim R 78 at [62].

34 R v Macleod (2001) 52 NSWLR 389 at [52]–[53].

35 Subsections 5F(2) and (3) of the Criminal Appeal Act provides:

“(2)  The Attorney General or the Director of Public Prosecutions may appeal to the Court of Criminal Appeal against 

an interlocutory judgment or order given or made in proceedings to which this section applies.

(3)  Any other party to proceedings to which this section applies may appeal to the Court of Criminal Appeal against 

an interlocutory judgment or order given or made in the proceedings: 

 (a)  if the Court of Criminal Appeal gives leave to appeal …”.

 Subsection 5F(3A) provides:“The Attorney General or the Director of Public Prosecutions may appeal to the Court of 

Criminal Appeal against any decision or ruling on the admissibility of evidence, but only if the decision or ruling eliminates 

or substantially weakens the prosecution’s case.”

36 In cases involving co-accuseds, each co-accused is counted as a separate case.

37 In R v Petroulias (2007) 73 NSWLR 134 and R v Sood [2007] NSWCCA 214, the trial had already commenced by the time 

the interlocutory appeal was lodged. In R v Fisher (2003) 56 NSWLR 625, R v Kwok; R v Ong; R v Tan; R v Yoe (2005) 64 

NSWLR 335, R v Petroulias (2005) 62 NSWLR 663, Lodhi v R [2006] NSWCCA 121 and R v Taylor (2007) 169 A Crim R 543, 

the trial had not commenced. In R v Abbruzzese [2006] NSWCCA 207, it was unclear from the judgment whether the trial 

had commenced.



 Commonwealth appeals   229

14

The Crown appealed in 7 of 11 successful Commonwealth interlocutory appeals. The appeals were 

against:

• a judgment granting leave to the respondent to withdraw a plea of guilty and enter a plea of not 

guilty on the respondent’s behalf 38

• an order to permanently stay a trial partly because of its complexity39

• a refusal to make a non-publication order for alleged victims of an offence of conspiring to place 

females in sexual servitude40

•  a ruling by a judge excluding evidence from the Crown case at trial under s 137 of the Evidence 

Act 1995.41

The accused person or applicant appealed under s 5F of the Criminal Appeal Act in the remaining 

4 successful Commonwealth interlocutory appeals. The appeals were against:

• a re fusal of a judge to quash counts in an indictment containing terrorist offences42 

• an order setting aside a subpoena to the Australian Crime Commission43

• an order that 11 jurors be considered to be properly constituted as the jury after one juror was 

discharged, because at all times they were not qualifi ed to serve44  

• a refusal to (temporarily) stay proceedings.45 

It is axiomatic that those involved in long and complex Commonwealth trials may utilise interlocutory 

proceedings where possible to reduce the possibility of error in the trial. Interlocutory appeal proceedings 

are used as a pressure valve for these kinds of trials.

14.11  Summary of fi ndings
It is important to note that where the sample sizes were small, caution should be exercised in drawing 

any systemic conclusions from the statistical fi ndings presented in this chapter. 

• Commonwealth conviction appeals constituted 12.9% of all conviction appeals: 121 of 937; and 

9.6% of all successful conviction appeals: 32 of 333. 

• Thirty-two of 121 (26.4%) Commonwealth conviction appeals were allowed, which is signifi cantly 

lower than the success rate for New South Wales appeals (36.9%). The success rate of 

Commonwealth conviction appeals declined during the study period: from 31.8% in 2001 to 14.3% 

in 2007. This mirrors the declining success rate for New South Wales conviction appeals. 

• Almost all Commonwealth conviction appeals fell into two ASOC divisions, illicit drug offences, 

accounting for 86 of 121 (71.1%); and deception and related offences, accounting for 27 of 121 

(22.3%) Commonwealth conviction appeals.

38 R v Abbruzzese [2006] NSWCCA 207.

39 R v Petroulias (2005) 62 NSWLR 663. The complexity of a trial is not a touchstone for whether it should take place: at 

[118]. The complex issue related to whether the Commonwealth suffered a detriment for the purposes of defrauding 

the Commonwealth under s 29D of the Crimes Act 1914 (Cth) (repealed) as a result of the private rulings given by the 

respondent as an employee of the Australian Taxation Offi ce. The court held that detriment could be established by 

demonstrating that the Commissioner of Taxation had an arguable case that the private rulings of the respondent were 

wrong: at [14].

40 R v Kwok; R v Ong; R v Tan; R v Yoe (2005) 64 NSWLR 335.

41 R v Sood [2007] NSWCCA 214.

42 Lodhi v R [2006] NSWCCA 121. The indictment failed to state the essential elements.

43 R v Taylor (2007) 169 A Crim R 543.

44 R v Petroulias (2007) 73 NSWLR 134.

45 R v Fisher (2003) 56 NSWLR 625. More particularly until the defendant’s wasted costs in a previous trial (due to the 

Crown’s conduct) were paid by the Crown.
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• An acquittal was entered in 13 of 32 (40.6%) successful Commonwealth conviction appeals, and the 

court ordered a new trial in the remaining 19 of 32 (59.4%) cases. Acquittals were overwhelmingly 

entered for successful Commonwealth conviction appeals involving deception and related offences: 

9 of 11 (81.8%). New trials were overwhelmingly ordered for successful Commonwealth conviction 

appeals involving illicit drug offences: 17 of 20 (85.0%). 

• Four of 32 successful Commonwealth conviction appeals were executive inquiries into conviction under 

former Pt 13A of the Crimes Act. These appeals are discussed separately in Chapter 11, “Inquiries into 

conviction”, and were not included for the purposes of the legal analysis of the various limbs.

• In 2 of the remaining 28 (7.1%) successful Commonwealth conviction appeals, limb 1 (“verdict is 

unreasonable, or cannot be supported, having regard to the evidence”) was established.

• In 3 of 28 (10.7%) successful Commonwealth conviction appeals, the judge made one or more 

admissibility errors. Seven admissibility errors were identifi ed in these 3 cases. The admissibility errors 

were evenly spread across various categories: prejudicial evidence (2 errors), character evidence (1 

error), credibility evidence (1 error), admissions (1 error), inadvertent reference to excluded evidence 

(1 error), and miscellaneous evidence (1 error). A ruling was sought or an objection was taken for 5 of 

these 7 (71.4%) admissibility errors.

• In 20 of 28 (71.4%) successful Commonwealth conviction appeals, the judge gave one or more 

misdirection(s). Twenty-four misdirections were identifi ed in these 20 cases. No objection was 

made to the direction or omission to direct at trial for 11 of 24 (45.8%) misdirection grounds. 

• The most common misdirection in Commonwealth conviction appeals related to the elements 

(or ingredients) of the Commonwealth offence (10 misdirections). The remaining 14 misdirections 

were spread across various categories: character evidence (3 misdirections), directions concerning 

silence of the accused (2 misdirections), onus and standard of proof (2 misdirections), alternative 

or lesser charges; acquittals (2 misdirections), miscellaneous (2 misdirections), and one each of the 

following: unreliability warnings, evidence of lies and fl ight, and R v Birks/R v Manunta directions.

• In 8 of 28 (28.6%) successful Commonwealth conviction appeals, an other limb 3 act or omission 

arose. Three types of acts or omissions were identifi ed: judge’s conduct of the trial (4 acts or 

omissions), procedural defects (3 acts or omissions), and fresh evidence (1 act or omission). Only 

one of 8 (12.5%) other limb 3 acts or omissions was not able to be remedied at trial and was 

unavoidable; while the remaining 7 (87.5%) were avoidable. 

• In 7 of 26 (26.9%) successful Commonwealth conviction appeals where limb 1 was not established, 

the court entered an acquittal. In 6 cases, the reason for not ordering a new trial related to evidentiary 

problems faced by the Crown. All these 6 cases fell into ASOC division, deception and related 

offences.

• Nineteen appellants were subject to an order for a new trial. Fourteen (73.7%) of these were 

reconvicted, which was higher than the reconviction rate for retrials in New South Wales appeals 

(55.1%). The reconviction rate in relation to the principal offence was also higher for Commonwealth 

retrials: 12 of 19 (63.2%) appellants, compared with New South Wales retrials: 63 of 187 (33.7%) 

appellants.

• Interlocutory appeals play an important role in lengthy Commonwealth trials. In addition to the 121 

Commonwealth conviction appeals during the study period, there were also 42 Commonwealth 

interlocutory appeals, representing 24.6% of all interlocutory appeals. Eleven (26.2%) of these 

Commonwealth interlocutory appeals were allowed. While the Crown appealed in 7 of 11 appeals, the 

accused person or applicant appealed in the remaining 4 successful Commonwealth interlocutory 

appeals.
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The purposes of the following discussion are twofold. First, to highlight the key issues that emerged in 

the study and some of the important fi ndings reported in each chapter. Second, to investigate whether 

the trends identifi ed in the study period (1 January 2001 to 31 December 2007) have continued in the 

post-study period (1 January 2008 to 31 December 2010). 

In Chapter 2, “Conviction appeals — frequency and success rates”, the authors express the view that 

the overarching function of an appellate system is to protect the right to a fair trial or as Spigelman 

CJ contended, “the principle of a fair trial”.1 Appellate courts must discharge their protective function 

without whittling away the central plank in the administration of justice — the fi nality of the verdict of 

the jury. The verdict is neither a “preliminary skirmish in a battle destined to reach fi nality before a group 

of appellate judges”,2 nor is it “contingent upon confi rmation by an appellate court”.3 

15.1 Overview of conviction appeals 
It is doubtful whether it is possible to identify what the “ideal” number of conviction appeals would be 

on a yearly basis, or indeed, to nominate the optimum success rate for those appeals. 

The study reports that the overall success rate for the study period was 35.5% (333 of 937 conviction 

appeals); with the success rate for appellants convicted of Commonwealth offences (26.4%) being 

signifi cantly lower than for New South Wales offences (36.9%). 

Given that appeal fi gures are best understood in the context of the whole of the criminal justice 

system, the study measures the number of conviction appeals in the study period against the number 

of fi rst instance cases in an equivalent data period. The analysis in Chapter 2 reveals that conviction 

appeals (unsuccessful and successful) represented a small proportion (4.7%) of all proven cases, and 

the successful conviction appeal cases an even smaller proportion (1.6%). However, when conviction 

appeals were measured against fi rst instance trial cases that resulted in a conviction, conviction appeals 

(unsuccessful and successful) comprised 37.9% of trial cases that resulted in a conviction, and the 

successful conviction appeal cases comprised 13.4% of trial cases that resulted in a conviction. Taking 

account of the limitations of the data, the authors conclude that approximately one in three people 

convicted following a trial appeal against their conviction, and around 13% are successful.

Chapter 15 

Conclusion

1 JJ Spigelman, “The truth can cost too much: the principle of a fair trial” (2004) 78 ALJ 29 at 49.

2 Crampton v The Queen (2000) 206 CLR 161 per Gleeson CJ at [16].

3 Chamberlain v The Queen (No 1) (1983) 153 CLR 514 per Brennan J at 520.
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An analysis of conviction appeals by ASOC division shows that almost two-thirds of conviction appeals 

involved sexual assault and related offences (26.8%); illicit drug offences (20.1%); or homicide and 

related offences (16.9%). Notably, sexual assault and related offences, and homicide and related 

offences were over-represented in conviction appeal cases. These two ASOC divisions accounted for 

20.3% and 11.7% respectively of fi rst instance trial cases that resulted in a conviction. Sexual assault 

and related offences were also over-represented in successful conviction appeal cases, accounting for 

32.4% of such appeals.

The study reports the orders made in successful conviction appeal cases during the study period: new 

trial order (61.9%); verdict of acquittal (34.5%); substituted verdict for a less serious offence (2.1%); 

and verdict set aside without ordering an acquittal or a new trial (1.5%). Notably, a new trial was more 

likely to be ordered for homicide and related offences (85.4%), while a verdict of acquittal was more 

likely to be entered for deception and related offences (70.6%).

The three fi gures below show the frequency and outcome of conviction appeals (Figure 15.1); the 

success rate of conviction appeals (Figure 15.2); and the distribution of orders entered in successful 

conviction appeal cases (Figure 15.3). Each fi gure extends the trends observed in the study period with 

those observed in the post-study period.

15.1.1  Trends in the frequency and success rates of conviction appeals

Figures 15.1 and 15.2 show that both the number of conviction appeals and the success rate of 

conviction appeals fell during the study period:

• the number of conviction appeals fell from 165 in 2001 to 103 in 2007

• the conviction appeal success rate fell from a high of 48.5% in 2001 to 24.3% in 2007. 

It is evident from Figure 15.1 that the number of conviction appeals has continued to fall in the post-

study period: from 103 at the end of the study period to 80 in 2010. This decline has implications for the 

calculation of the conviction appeal success rates in the post-study period — given that the base upon 

which the success rate of these appeals is calculated has substantially reduced, while the number of 

successful appeals has changed little (from 25 at the end of the study period to 26 in 2010). The decline 

in the number of conviction appeals may partly explain the increase in success rates in the post-study 

period shown in Figure 15.2. The success rate has steadily increased from 24.3% in 2007 to 32.5% in 

2010. Overall, however, the trend line for the 10-year period 2001–2010 shows that the success rate of 

conviction appeals has declined. 

15.1.2  Trends in the distribution of orders for new trials and acquittals 

Figure 15.3 shows that during the study period the proportion of successful conviction appeal cases 

that resulted in an acquittal declined, while the proportion that resulted in an order for a new trial 

increased. However, it is evident from Figure 15.3 that this trend has reversed in the post-study period. 
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Figure 15.1: Conviction appeals 2001–2010 — frequency and outcomes

Figure 15.2: Success rates of conviction appeals 2001–2010
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One reason which may explain the increase in the acquittal rate in the post-study period is the relatively 

higher incidence of limb 1 acquittal cases in the post-study period (23.9%), compared with the study 

period (18.4%).

An analysis of the 21 conviction appeals in the post-study period that resulted in an acquittal revealed 

that in 17 of these appeals (representing 23.9% of successful conviction appeal cases in the post-

study period), the appellant established limb 1, that is, that the verdict was unreasonable and could 

not be supported by the evidence.4 As demonstrated in Chapter 5, “Limb 1 verdict cases”, an appeal 

allowed under limb 1 will usually result in an acquittal.5 Overall, however, the trend line for the 10-year 

period 2001–2010 shows that the acquittal rate for successful conviction appeals has declined.

Figure 15.3: Distribution of orders entered in successful conviction appeals: 2001–2010

4 Clark v R (2008) 185 A Crim R 1 at [253]–[254]; Sultan v R (2009) 191 A Crim R 8 at [29], [36], [43]; Razzak v R (2008) 191 

A Crim R 530 at [52]; Beatson v R [2009] NSWCCA 288 at [33], [35]; Cittadini v R [2009] NSWCCA 302 at [41]; Hong v 

R [2009] NSWCCA 242 at [29]; O’Keefe v R [2009] NSWCCA 121 at [77]–[78] (limb 1 was established for counts 7–11 

after the court concluded that certain tendency evidence adduced by the Crown should not have been received by the 

judge); AS v R [2010] NSWCCA 218 at [34]; Barnes v R [2010] NSWCCA 136 at [82]; Roberts v R [2010] NSWCCA 256 

(although scant reasons were given, it is clear from Barnes that Roberts was a co-offender tried with Barnes and the 

court entered an acquittal for Roberts on the same basis (limb 1) as it did for Barnes); Chishimba v R; Mulenga v R; R v 

Makasa [2010] NSWCCA 228 at [134], [150], [153]; Dunks v R; Miller v R [2010] NSWCCA 312 at [64]; Jones v R [2010] 

NSWCCA 117 at [126]–[128]; Sever v R [2010] NSWCCA 135 at [140], [150], [151]. 

5 AK v State of WA (2008) 232 CLR 438 per Heydon J at [65]. During the study period, an acquittal was not the outcome in 

7 of 65 (10.8%) limb 1 cases. Since the remaining 50 of 71 successful conviction appeal cases in the post-study period 

were not examined, it was not possible to determine whether there were any cases where limb 1 was established and an 

acquittal was not the outcome.

0

10

20

30

40

50

60

70

80

90

100

2001 2002 2003 2004 2005 2006 2007

Year

P
er

 c
en

t

2008 2009 2010

Acquitted New trial ordered Substituted verdict Verdict set aside

Linear (acquitted) Linear (New trial ordered)



 Conclusion and future issues   235

15

15.2  The legislative basis of conviction appeals in NSW
Chapter 3, “The legislative basis of conviction appeals in NSW”, discusses the three conceptual bases 

or limbs upon which an appeal shall be allowed under s 6(1) of the Criminal Appeal Act 1912: 

• fi rst, if the court is of opinion that “the verdict of the jury should be set aside on the ground that it 

is unreasonable, or cannot be supported, having regard to the evidence” (limb 1)

• second, that “the judgment of the court of trial should be set aside on the ground of the wrong 

decision of any question of law” (limb 2) 

• third, that “on any other ground whatsoever there was a miscarriage of justice” (limb 3).

The discussion in Chapter 3 illustrates that after almost 100 years, the interpretation of s 6(1) of the 

Criminal Appeal Act is not without controversy. There remains uncertainty about when an appellant can 

engage limb 2, or what Kirby J described as “the requirements in the preconditions to the operation of 

the section of a ‘wrong decision on any question of law’”.6 At issue is what the word “decision” means 

in the context of a criminal trial. The controversy about limb 2 is not merely a technical point; it has 

real implications in an appeal. Once an appellant establishes a “wrong decision of any question of law” 

for the purposes of limb 2, the onus shifts to the Crown under the proviso in s 6(1) to show that no 

substantial miscarriage of justice has actually occurred. It seems, however, that appellants rarely limit 

their pleadings to limb 2 and this may be why there has been very little discussion about it by the New 

South Wales Court of Criminal Appeal. 

A notable development in relation to s 6(1) is the High Court’s new approach to the proviso.7 A robust 

debate and legislative change occurred in Victoria following the High Court decision in Weiss v The 

Queen.8 It is not clear whether the new Victorian provision overcomes the decision in Weiss or whether 

the hope of Maxwell P (of the Victorian Court of Appeal) that “the Victorian example will be used as 

the springboard for reform elsewhere”9 will be realised. The debate has not reached New South Wales.

15.3  Classifying and analysing the bases for intervention 
There were initially 333 successful conviction appeal cases in the study period. This was reduced to 

327 appeals for the purposes of the legal analysis due to the lack of, or access to, published statements 

of reasons for 6 appeals. The 327 appeals comprised 315 conviction appeals and 12 inquiries into 

conviction. The latter 12 appeals were put to one side and analysed separately in Chapter 11, “Inquiries 

into conviction”. 

The research methodology for classifying and analysing the successful conviction appeal cases, set out 

in Chapter 4, “Research method — legal analysis”, involved the sizeable task of identifying each of the 

successful grounds of appeal in these cases. Given that multiple grounds of appeal were established 

in 82 (26%) cases, Appendix A, which sets out the successful grounds of appeal in each case, is a 

critical reference point for understanding what occurred in a specifi c case, and provides a context to 

the discussion in Chapters 5–9 of any particular successful ground of appeal. 

6 Gassy v The Queen (2008) 236 CLR 293 per Kirby J at [55] (applying the common form provision in the Criminal Law 

Consolidation Act 1935 (SA), s 353).

7 Weiss v The Queen (2005) 224 CLR 300 at [9].

8 ibid.

9 P Maxwell, “A new approach to criminal appeals”, paper presented to the Victorian Bar, 7 October 2009, p 6, available 

at <www.crimbarvic.org.au>, accessed 28 March 2011.
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In the study period, a total of 447 grounds of appeal were allowed in the 315 successful conviction 

appeals cases. More than half (56.8%) of these grounds of appeal fell within limb 3, just over a quarter 

(28.6%) fell within limb 2, and 14.5% fell within limb 1. Misdirections accounted for almost half (49.0%) 

of the successful grounds of appeal.

15.4  Limb 1 grounds of appeal
Chapter 5, “Limb 1 verdict cases”, reports that the verdict of the jury was set aside on the ground it 

was unreasonable and could not be supported having regard to the evidence in 65 (20.6% ) successful 

conviction appeal cases. The court entered an acquittal in 58 (89.2%) limb 1 cases. One-third (22 or 

33.8%) of limb 1 cases involved “inconsistent verdicts” and 21 of these were sexual assault appeals. 

15.5  Grounds of appeal which fell within limb 2 and limb 3
The task of determining whether a ground of appeal fell within limb 2 or limb 3 of s 6(1) proved diffi cult 

because of the controversy surrounding limb 2 referred to above. The diffi culty was exacerbated by 

the fact that appellants are not required to frame their grounds of appeal with explicit reference to the 

terms of limb 2 or limb 3. 

As the authors acknowledged, merely identifying whether limb 2 or limb 3 was engaged was not 

suffi cient; it was important to examine what went wrong in a given case by reference to well known 

categories of evidence and jury directions. This approach permitted an analysis of admissibility errors 

and misdirections and other grounds of appeal regardless of whether the successful ground of appeal 

fell within limb 2 or limb 3. 

15.5.1  Admissibility errors

Chapter 6, “Limbs 2 and 3 cases: admission or rejection of evidence”, reports that in only 59 (18.7%) 

successful conviction appeal cases, the judge made one or more admissibility errors (that is, errors 

relating to the admission or exclusion of evidence). A total of 78 admissibility errors was identifi ed 

in these 59 admissibility cases. The most common admissibility error was the failure of the judge to 

exclude prejudicial evidence (17 errors). The remaining admissibility errors were widely distributed 

across the various categories.

15.5.2  Misdirections

The discussion in Chapter 7, “Limbs 2 and 3 cases: misdirections”, sets out the purpose of jury 

directions and identifi es two challenges facing the criminal justice system: 

• to ensure that directions are succinct, simple, clear and comprehensible to jurors

• to ensure that trial judges do not feel compelled to give lengthy and complex directions in an 

attempt to “appeal-proof” their summing-up.

Chapter 7 reports that the judge gave one or more misdirections in over half (167 or 53.0%) of the successful 

conviction appeal cases. ASOC division, deception and related offences, was over-represented: 75.0% 

(12 of 16) of these successful appeals had a misdirection(s). In 131 (78.4%) misdirection cases only 

one misdirection was identifi ed; while the remaining misdirection cases had two or more misdirections. 

Accordingly, 219 misdirections were identifi ed in these 167 misdirection cases. 
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The most common misdirections related to elements of the offence (33 misdirections), Longman 

direction10 (27 misdirections), unreliability warnings (23 misdirections), silence of the accused or witness 

(20 misdirections) and complicity (14 misdirections). 

An examination of misdirections by ASOC division disclosed that: 

• misdirections in relation to the elements of the offence were disproportionately prevalent in cases 

involving illicit drug offences (11 misdirections in 30 cases), and particularly in cases involving deception 

offences (9 misdirections in 12 cases). Of the 9 cases involving deception offences, 8 cases involved 

a Commonwealth deception offence 

• the Longman misdirections almost always occurred in sexual assault trials (26 of 27 misdirections)

• complicity misdirections mostly occurred in homicide cases (11 of 14 misdirections).

15.5.3  Other limb 2 grounds of appeal

Chapter 8, “Other limb 2 cases”, examined those successful conviction appeal cases in the study 

period where a “wrong decision of any question of law” had been made within the terms of limb 2, but 

which did not involve an admissibility error or a misdirection. This chapter reports that there were 7 of 

these successful conviction appeal cases, including 3 cases where there had been a failure to observe 

a statutory provision expressed in terms of a legal imperative. 

15.5.4  Other limb 3 cases

Chapter 9, “Other limb 3 cases”, examined the acts or omissions that resulted in a miscarriage of 

justice within the terms of limb 3, but which did not involve an admissibility error or a misdirection. 

This chapter reports that there were 73 (23.2%) of these cases, which gave rise to 78 other limb 3 acts 

or omissions. The most common related to fresh evidence (16 acts or omissions), the conduct of the 

Crown case (14 acts or omissions), and the judge’s conduct of the trial (14 acts or omissions). 

15.6  Were the errors, acts or omissions avoidable or unavoidable? 
One of the lines of enquiry was to ascertain whether the errors, acts or omissions, the subject of the 

successful grounds of appeal, were avoidable or unavoidable, in the sense that there was something 

the trial judge could have done to remedy what occurred. Generally, this may depend on whether the 

issue was raised, or could have been raised, by the appellant at trial. This enquiry throws light on the 

relationship between the trial system and the appellate system. 

In the case of admissibility errors and misdirections, the study reported the frequency with which leave 

was required to argue a successful ground under r 4 of the Criminal Appeal Rules11 — given that this is 

a ready measure of whether an issue had been raised at trial. For a small number of grounds of appeal, 

even though r 4 applied, little could have been done because the law changed after the trial had taken 

place.12 Where r 4 did not apply to a successful ground of appeal, because it was not an admissibility 

error or a misdirection, the appellate judgment was reviewed to ascertain whether the issue was raised, 

or could have been raised, by the appellant at trial.

10 Longman v The Queen (1989) 168 CLR 79.

11 See discussion at [3.8].

12 See discussion at [6.5.5], [7.5.3] and [7.5.15].
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15.6.1  Rule 4 application, scope and results

It has been said that r 4 exists to limit an “‘armchair’ approach to appeals [which] does little to assist 

in the production of just results in criminal trials or in the proper administration of the criminal justice 

system”.13 

The study found a clear difference between the r 4 results for admissibility errors and misdirections. 

• For 57 of 78 (73.1%) admissibility errors, the appellant objected or sought a jury direction or a ruling as 

to the admissibility of evidence at the trial. For the remaining 21 (26.9%) admissibility errors, no ruling 

was sought or no objection was made, and leave to argue the ground on appeal was required under r 4. 

• In contrast, for only 64 of 219 (29.2%) misdirections, the appellant objected to the direction or 

omission to direct at the trial. For 130 (59.4%) misdirections, no objection was made to the direction 

or omission to direct at trial and leave was required under r 4.14 For the remaining 25 (11.4%) 

misdirections, it was impossible to tell whether r 4 applied. 

When the misdirection and admissibility error grounds of appeal are combined (excluding the 25 grounds 

where it was impossible to tell whether r 4 applied), 121 of 272 (44.5%) were raised at trial and leave 

was not required under r 4 to argue these grounds on appeal.

15.6.2  Remaining cases 

A trial judge’s power to direct a verdict of acquittal may be viewed as an opportunity for the criminal justice 

system to acknowledge or recognise evidentiary issues in the Crown case and thereby avoid a conviction 

appeal based on limb 1. In 8 of 58 (13.8%) limb 1 acquittal cases, the judgment expressly records that 

the appellant made an application for a directed verdict of acquittal which was refused by the trial judge.

The appellant raised the issue the subject of the error at trial in 5 of the limb 2 cases.

By its express terms, r 4 did not apply to the other limb 3 acts or omissions, given that they were not 

admissibility errors or misdirections. The appellate judgments for these cases were reviewed to ascertain 

whether the issue was raised, or could have been raised, by the appellant at trial. Overall, of the 78 

other limb 3 acts or omissions, 29 (37.2%) were classifi ed by the authors as avoidable and 49 (62.8%) 

unavoidable.

15.7  The discretion to enter a verdict of acquittal or to order a new trial
Chapter 10, “The discretion to enter a verdict of acquittal or to order a new trial”, examines how an 

appellate court exercises its discretion to enter a verdict of acquittal or to order a new trial under ss 6(2) 

and 8(1) respectively of the Criminal Appeal Act. The chapter reports that: 

• an acquittal was the outcome in the overwhelming majority of limb 1 cases, accounting for 58 of 

65 (89.2%) cases 

• in the majority of limbs 2 and 3 cases (196 of 250 or 78.4%), the appellate court ordered a new trial 

• in 45 of 250 (18.0%) limbs 2 and 3 cases, the appellate court ordered an acquittal, representing 

14.3% of the 315 successful conviction appeal cases, and 43.7% of the 103 conviction appeals that 

resulted in an acquittal.

13 R v Fordham (1997) 98 A Crim R 359 per Hunt CJ at CL at 361.

14 Appendix D provides paragraph references in the appeal judgments where the appellate court said, or it could be 

inferred, that no objection was taken to the misdirection and r 4 applied, or where no objection was made because the 

law changed after the trial.
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ASOC division, deception and related offences, was over-represented: 61.5% (8 of 13) of these 

successful limbs 2 and 3 cases resulted in an acquittal. 

The most frequent reasons given by the appellate court for ordering an acquittal rather than a retrial 

were evidentiary problems or problems with the strength of the Crown case (20 cases), the time already 

served by the appellant (20 cases), and delay (10 cases). However, the latter two reasons were generally 

not the only reason given.

15.8  Inquiries into conviction
Chapter 11, “Inquiries into conviction”, separately analysed the 12 successful inquiries into conviction 

under the former Pt 13A of the Crimes Act 1900. In 11 of 12 inquiry cases, fresh evidence about police 

corruption or mishandling of an investigation was a factor in the decision. The work of investigative 

commissions such as the Royal Commission into the NSW Police Service, the Police Integrity 

Commission, the Independent Commission Against Corruption, and the NSW Crime Commission was 

instrumental in bringing to light or exploring the fresh evidence in a number of the inquiry cases.

15.9  Retrial results 
Chapter 12, “Retrial results”, which reports the retrial results for the 206 conviction appeal cases where 

the appellate court formally ordered a new trial, found that:

• 60 (29.1%) cases were no-billed by the prosecution authorities for all offences

• some or all of the charges were proceeded with in 144 (69.9%) cases: 82 appellants pleaded not 

guilty and went to trial, and 62 appellants pleaded guilty 

• 75 (36.4%) appellants were found guilty of the principal offence; 38 (18.4%) were found guilty of 

a different or lesser offence; and 4 (1.9%) were found not guilty of the principal offence, but were 

found guilty of a lesser offence (either a statutory alternative or secondary offence)

• overall, 117 (56.8%) appellants were reconvicted

• 25 (12.1%) appellants were acquitted of all charges at a retrial. 

An analysis of retrial results by ASOC division revealed that the no-bill rate was highest for cases 

involving sexual assault and related offences (43.1%); whereas appellants were more likely to be 

reconvicted for illicit drug offences (80.0%) or homicide and related offences (78.0%).

15.10  Sexual assault appeals 
Given the need for reliable information about sexual assault appeals, the fi ndings of the study for these 

appeals were collected and expanded upon in Chapter 13, “Sexual assault appeals”. Sexual assault 

appeals were the most common, comprising just over one-quarter (26.8%) of all conviction appeals, 

and just under one-third (32.4%) of all successful conviction appeals. Overall, sexual assault appeals 

were also one of the most successful (43.0%). 

In 59.4% of sexual assault appeals, the principal offence involved a child vi ctim. These child sexual 

assault appeals constituted 69.4% of all successful sexual assault appeals and nearly one-quarter 

(22.5%) of all successful conviction appeal cases. The success rate for child sexual assault appeals 

(50.3%) was signifi cantly higher than for sexual assault appeals which involved an adult victim (32.4%).

The appellate court ordered a new trial in 60.2% of successful sexual assault appeals; entered a verdict 

of acquittal in 38.0% of cases; and substituted a verdict of guilty on a lesser charge in 1.9% of cases. 
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In 22.1% of successful sexual assault appeals, limb 1 was established; in 19.2% of cases, the judge 

made one or more admissibility errors; and in 22.1% of cases, an other limb 3 act or omission arose. 

However, misdirections were the most prevalent source of errors. In 53.8% of successful sexual assault 

appeals, the judge gave one or more misdirections. The 26 Longman misdirections were the most 

common misdirection in sexual assault appeals, occurring in 46.4% of sexual assault misdirection 

cases. Other than Longman misdirections, although there were clusters of error, there were no major 

patterns identifi ed. Longman misdirection cases were most prevalent in the period 2001–2003, while 

in the period 2004–2007 there were only 4 Longman misdirections. This sudden decrease cannot be 

attributed to the legislative reforms which implemented the recommendations of the Criminal Justice 

Sexual Offence Taskforce, as these did not apply to the trials of the appellants in the study.

Of the 65 appellants who were subject to an order for a new trial in a sexual assault appeal, the most 

common result was that the charges were no-billed (43.1%). A slightly smaller proportion (41.5%) were 

reconvicted (29.2% for the principal offence and 12.3% for a different or lesser offence); and 12.3% 

were acquitted of all charges at a retrial. 

More than half (58.1%) of the child sexual assault retrial cases were no-billed by the prosecution 

auth  orities for all offences. This is to be contrasted with 22.7% of sexual assault retrial cases committed 

against an adult. Alternatively, the reconviction rate in child sexual assault retrial cases (30.2%) was 

lower than sexual assault retrial cases involving an adult victim (63.6%). Both fi ndings were found to 

be statistically signifi cant.

15.11  Commonwealth appeals 
In view of the unique challenges faced by a judge presiding over a Commonwealth criminal trial, 

Chapter 14, “Commonwealth appeals”, examines conviction appeals in the study period where the 

principal offence was a Commonwealth offence. 

In 71.4% of successful Commonwealth conviction appeal cases, the judge gave one or more 

misdirection(s). The most common misdirection in Commonwealth conviction appeal cases related to 

the elements of the offence (10 misdirections), which arose in half of Commonwealth misdirection cases. 

15.12  Outcomes in single ground of appeal cases
Table 15.1 shows the relationship between the specifi c grounds of appeal and the outcome of the 

case as determined by an appellate court — that is, an acquittal, a new trial or verdict set aside,15 or 

a substituted verdict. It also shows the fi nal outcome in each case where a new trial was ordered or a 

verdict was set aside.16 

The data for successful appeals have been refi ned to include only those cases where an appellant 

established a single ground of appeal. This permits an analysis of outcomes without the infl uence of 

multiple grounds of appeal. 

15 The 5 verdict set aside cases are discussed in Chapter 12, n 1. Although the CCA declined to formally order a new trial, 

all 5 cases proceeded through the criminal justice system as if they had. For the purposes of Table 15.1, verdict set aside 

cases are included with orders for a new trial.

16 The percentages reported for these cases in Table 15.1 are based on the number of cases in each category or ground of 

appeal and not on the number of new trial or verdict set aside cases. The number and percentage of cases that resulted 

in a new trial or verdict set aside is the sum of the “no-billed” cases, “not convicted” cases and “reconvicted” cases.
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The data is separated fi rst by the limbs in s 6(1) and then in the case of limbs 2 and 3, by subcategories 

identifi ed in the study: admissibility errors; misdirections; other limb 2 errors; and other limb 3 acts or 

omissions. Only those grounds of appeal which arose in 5 or more cases have been recorded within 

these sub-categories.17 

17 Specifi c grounds of appeal with fewer than 5 cases are shown in Table 15.1 only where all remaining cases fall into that 

category. For example, within misdirection, a residual category “other” comprises various types of misdirection with fewer 

than 5 cases. However, other limb 3 act or omission does not have an “other” category because all remaining cases 

happened to fall into one category: “conduct of defence case”. 

Table 15.1: Outcomes for single ground of appeal cases by ground of appeal

Single ground of appeal Number 
of cases

Acquittal New trial or verdict set asidea Substituted 
verdict

No-billedb Not 
reconvictedc 

Reconvicted Total

n n % n % n % n % n % n %

Limb 1 cases

Verdict unsupportable/
inconsistent

51 46 90.2 1 2.0 1 2.0 2 3.9 4 7.8 1 2.0

Limbs 2 and 3 cases

Admissibility errord 22 4 18.2 8 36.4 4 18.2 6 27.3 18 81.8 0 0.0

Misdirection

Elements of the offence 18 6 33.3 3 16.7 1 5.6 6 33.3 10 55.6 2 11.1

Longmane direction 20 7 35.0 8 40.0 1 5.0 4 20.0 13 65.0 0 0.0

Unreliability warnings 9 2 22.2 1 11.1 0 0.0 6 66.7 7 77.8 0 0.0

Silence of accused or witness 16 1 6.3 6 37.5 1 6.3 8 50.0 15 93.8 0 0.0

Complicity 8 0 0.0 0 0.0 0 0.0 8 100.0 8 100.0 0 0.0

Otherf 33 6 18.2 7 21.2 5 15.2 15 45.5 27 81.8 0 0.0

Total 104 22 21.2 25 24.0 8 7.7 47 45.2 80 76.9 2 1.9

Other limb 2 error 3 1 33.3 0 0.0 0 0.0 2 66.7 2 66.7 0 0.0

Other limb 3 act or omission

Fresh evidence 14 4 28.6 2 14.3 3 21.4 5 35.7 10 71.4 0 0.0

Conduct of Crown case 6 1 16.7 2 33.3 0 0.0 3 50.0 5 83.3 0 0.0

Judge’s conduct of trial 6 0 0.0 1 16.7 0 0.0 5 83.3 6 100.0 0 0.0

Withdrawal of guilty pleag 10 2 20.0 4 40.0 2 20.0 2 20.0 8 80.0 0 0.0

Procedural defectsh 9 2 22.2 1 11.1 2 22.2 4 44.4 7 77.8 0 0.0

Juror irregularitiesi 5 0 0.0 0 0.0 0 0.0 5 100.0 5 100.0 0 0.0

Conduct of defence case 3 0 0.0 0 0.0 0 0.0 3 100.0 3 100.0 0 0.0

Total 53 9 17.0 10 18.9 7 13.2 27 50.9 44 83.0 0 0.0

Total limbs 2 and 3 cases 182 36 19.8 43 23.6 19 10.4 82 45.1 144 79.1 2 1.1

All limb cases 233 82 35.2 44 18.9 20 8.6 84 36.1 148 63.5 3 1.3

a  Cases where the CCA set aside the verdict but declined to formally order a new trial have been included since all were proceeded with.

b  Includes 2 cases where the appellant died and there were no further proceedings (Longman direction and silence of accused or witness).

c  Some or all of the charges were proceeded with. However, the appellant was not reconvicted.

d  Comprises all categories of admissibility error since each category had fewer than 5 cases.

e Longman v The Queen (1989) 168 CLR 79.

f  “Other” comprises types of misdirections with fewer than 5 cases.

g  The reconviction rate includes 2 cases where the CCA set aside the verdict but declined to formally order a new trial.

h The reconviction rate includes one case where the CCA set aside the verdict but declined to formally order a new trial.

i The reconviction rate includes 2 cases where the CCA set aside the verdict but declined to formally order a new trial.
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The 233 cases identifi ed in Table 15.1 constitute 74.0% of the 315 cases that were analysed in the study,18 

and 52.1% of all the 447 successful grounds of appeal. Further, the percentages reported for “all limb 

cases” closely refl ect the percentages observed for all cases in the study.

Bearing in mind the small number of cases involved, Table 15.1 shows:

• limb 1 cases almost always resulted in an acquittal (90.2%), whereas the overall acquittal rate for 

limbs 2 and 3 cases in contrast was 19.8% 

• while a new trial order was the most likely outcome for each of the errors, acts or omissions within 

limbs 2 and 3 cases, some notable differences were observed:

– single admissibility error cases were more likely to be no-billed by prosecuting authorities 

(36.4%), compared with single misdirection cases (24.0%), and single other limb 3 act or 

omission cases (18.9%)

– single admissibility error cases were more likely not to be reconvicted at a retrial (18.2%), 

compared with single misdirection cases (7.7%) and single other limb 3 act or omission cases 

(13.2%)

– consequently, single admissibility error cases had the lowest reconviction rate within limbs 2 

and 3 cases (27.3% compared with 45.2% for single misdirection cases and 50.9% for single 

other limb 3 act or omission cases).

• there were several notable differences between specifi c grounds of appeal within limbs 2 and 3 

cases observed:

– misdirections relating to the elements of the offence (33.3%), Longman misdirections (35.0%) 

and fresh evidence (28.6%) all had relatively higher acquittal rates compared to other single 

grounds of appeal

– the no-bill rate was relatively higher for Longman misdirections and withdrawal of plea (both 

40.0%) 

– appeals involving misdirections in relation to silence of the accused or a witness also had a 

relatively high no-bill rate (35.7%) 

– these results can be contrasted to the complicity misdirection cases where none of the 

appellants were acquitted and none of the cases were no-billed; in all 8 of these cases the 

appellant was reconvicted 

– other grounds of appeal which had a high reconviction rate included jury irregularity (also 100%) 

and cases where the trial miscarried by reason of conduct of the judge (83.3%).

18 They do not include the inquiry into conviction cases discussed in Chapter 11.
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Appellant Medium-neutral citation Reported citation

Abbas  [2006] NSWCCA 331 

Abdallah  [2001] NSWCCA 506 (2001) 127 A Crim R 46

Adler [2002] NSWCCA 180 

Ahmad  [2002] NSWCCA 265 

Aiken  [2005] NSWCCA 328 (2005) 63 NSWLR 719

Ali  [2001] NSWCCA 218 (2001) 122 A Crim R 498

Amanatidis  [2001] NSWCCA 400 (2001) 125 A Crim R 89

Anderson  [2002] NSWCCA 141 

Anderson  [2002] NSWCCA 194 

Antoun A [2006] HCA 2 (2006) 80 ALJR 497

Antoun J  [2006] HCA 2 (2006) 80 ALJR 497

Arbolino  [2001] NSWCCA 207 

ATCN  [2007] NSWCCA 363 (2007) 180 A Crim R 267

Attalah  [2004] NSWCCA 318 

Austin  [2002] NSWCCA 27 

Ayoub  [2004] NSWCCA 209 

Azzopardi  [2001] HCA 25 (2001) 205 CLR 50

Baker  [2001] NSWCCA 151 

Baldwin  [2004] NSWCCA 21 

Ball  [2001] NSWCCA 352 

Barton  [2004] NSWCCA 229 

Barwick  [2006] NSWCCA 69 

Beattie  [2001] NSWCCA 502 (2001) 127 A Crim R 250

Betancur-Galvis  [2003] NSWCCA 333 (2003) 142 A Crim R 527

Bevan  [2002] NSWCCA 224 

Bishell  [2002] NSWCCA 279 

BKK  [2001] NSWCCA 525 

Blanchette B  [2001] NSWCCA 446 

Table of cases in the study
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Appellant Medium-neutral citation Reported citation

Blanchette C  [2001] NSWCCA 446 

Bonat  [2004] NSWCCA 240 

Bozkus  [2001] NSWCCA 68 

Brown  [2004] NSWCCA 324 (2004) 148 A Crim R 268

Brown G  [2006] NSWCCA 69 

Brown N  [2006] NSWCCA 69 

Bunevski  [2002] NSWCCA 19 

Burling  [2002] NSWCCA 298 (2002) 132 A Crim R 92

Burns  [2003] NSWCCA 30 (2003) 137 A Crim R 557

BWT  [2002] NSWCCA 60 (2002) 54 NSWLR 241

Cakovski  [2004] NSWCCA 280 (2004) 149 A Crim R 21

Camilleri  [2001] NSWCCA 527 (2001) 127 A Crim R 290

Campbell  [2004] NSWCCA 314 

Campbell  [2005] NSWCCA 132 

Cao  [2004] NSWCCA 61 

Catt  [2005] NSWCCA 279 

Chami  [2002] NSWCCA 289 (2002) 132 A Crim R 44

Channell  [2002] NSWCCA 187 

Chapman  [2002] NSWCCA 105 

Chung  [2001] NSWCCA 484 

Cioban  [2003] NSWCCA 304 (2003) 139 A Crim R 265

Clark  [2002] NSWCCA 16 

Cohen  [2006] NSWCCA 247 

Cook  [2004] NSWCCA 52 

Cooney  [2004] NSWCCA 255 

Cooper  [2002] NSWCCA 428 

Corbett  [2002] NSWCCA 137 

Cornelissen  [2004] NSWCCA 449 

Currie  [2002] NSWCCA 126 

Curry E  [2002] NSWCCA 315 

Curry P  [2002] NSWCCA 315 

Czajkowski  [2002] NSWCCA 530 (2002) 137 A Crim R 111

Davison [2003] NSWCCA 95 

DBG  [2002] NSWCCA 328 (2002) 133 A Crim R 227

Demiroz  [2003] NSWCCA 146 
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Appellant Medium-neutral citation Reported citation

Dixon  [2001] NSWCCA 39 

DMC  [2002] NSWCCA 513 (2002) 137 A Crim R 246

Do  [2004] NSWCCA 137 

Doney  [2001] NSWCCA 463 (2001) 126 A Crim R 271

Dover  [2001] NSWCCA 412 

Doyle  [2001] NSWCCA 252 (2001) 123 A Crim R 151

DRE  [2004] NSWCCA 305 

Drollett  [2005] NSWCCA 356 

Dungay  [2001] NSWCCA 443 (2001) 126 A Crim R 216 

Dyers  [2002] HCA 45 (2002) 210 CLR 285

El-Kheir  [2004] NSWCCA 461 

Elms  [2004] NSWCCA 467 (2004) 61 NSWLR 703

El-Zeyat  [2002] NSWCCA 138 (2002) 54 NSWLR 319

Evans  [2007] HCA 59 (2007) 235 CLR 521

Eyles  [2002] NSWCCA 510 

Firns  [2001] NSWCCA 191 (2001) 51 NSWLR 548

Fisher  [2001] NSWCCA 380 

Fitzsimmons  [2001] NSWCCA 59 

Folli  [2001] NSWCCA 531 

Fox  [2003] NSWCCA 329 

Fraser *  [2003] 

Frazer  [2002] NSWCCA 59 (2002) 128 A Crim R 89

Fry  [2002] NSWCCA 127 

Fung  [2002] NSWCCA 479 (2002) 136 A Crim R 95

G  [2006] NSWCCA 358 

Galea  [2001] NSWCCA 270 

Galvin  [2006] NSWCCA 66 (2006) 161 A Crim R 449

Gardiner  [2006] NSWCCA 190 (2006) 162 A Crim R 233

Gardner  [2001] NSWCCA 381 (2001) 123 A Crim R 439

Garlick  [2003] NSWCCA 398 

GEA  [2002] NSWCCA 222 (2002) 131 A Crim R 54 

GED  [2003] NSWCCA 296 (2003) 141 A Crim R 135

Georgiou  [2001] NSWCCA 464 

Ghanem  [2004] NSWCCA 36 

Giovannone  [2002] NSWCCA 323 (2002) 140 A Crim R 1
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Appellant Medium-neutral citation Reported citation

GJH  [2001] NSWCCA 128 (2001) 122 A Crim R 361

GPP  [2001] NSWCCA 493 (2001) 129 A Crim R 1

Grant  [2002] NSWCCA 243 (2002) 55 NSWLR 80

Gravett  [2007] NSWCCA 210 

Grey  [2001] HCA 65 (2001) 75 ALJR 1708

Grey  [2002] NSWCCA 144 

Griffi ths  [2002] NSWCCA 218 

GS  [2003] NSWCCA 73 

GWM  [2001] NSWCCA 267 

H**  [2006] NSWCCA 235 

Habib  [2005] NSWCCA 223 

Haidar-Wardak  [2002] NSWCCA 35 (2002) 132 A Crim R 1 

Halmi  [2005] NSWCCA 2 (2005) 62 NSWLR 263

Harrison  [2001] NSWCCA 464 

Hart  [2002] NSWCCA 313 (2002) 131 A Crim R 609 

Hawker  [2005] NSWCCA 118 

Hearne*  [2002] 

Heatley  [2002] NSWCCA 297 

Henley  [2005] NSWCCA 126 

Henman  [2001] NSWCCA 4 

Henry  [2007] NSWCCA 67 (2007) 69 NSWLR 406

Heuston  [2003] NSWCCA 172 (2003) 140 A Crim R 422

Hickey  [2002] NSWCCA 474 (2002) 137 A Crim R 62

Hogan  [2001] NSWCCA 292 

Houssein  [2003] NSWCCA 74 

Howard  [2005] NSWCCA 25 (2005) 152 A Crim R 7

Hunyh  [2004] NSWCCA 79 

Huynh  [2007] NSWCCA 363 (2007) 180 A Crim R 267

Iannelli  [2003] NSWCCA 1 (2003) 56 NSWLR 247

Ibrahim  [2001] NSWCCA 72 

Ison J  [2005] NSWCCA 321 

Ison K  [2005] NSWCCA 321 

ITA  [2003] NSWCCA 174 (2003) 139 A Crim R 340

Jackson  [2004] NSWCCA 110 

Janceski  [2005] NSWCCA 281 (2005) 64 NSWLR 10
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Appellant Medium-neutral citation Reported citation

JBV  [2002] NSWCCA 212 

JJN  [2002] NSWCCA 281 

JJN  [2003] NSWCCA 402 

Johnson  [2002] NSWCCA 348 

Johnson  [2004] NSWCCA 121 

Johnston  [2007] NSWCCA 133 

JTB [2003] NSWCCA 295 

K  [2003] NSWCCA 406 (2003) 59 NSWLR 431 

Karimi  [2002] NSWCCA 72 

KCH  [2001] NSWCCA 273 (2001) 124 A Crim R 233

Kehoe  [2001] NSWCCA 192 

Keir  [2002] NSWCCA 30 (2002) 127 A Crim R 198

Keller  [2006] NSWCCA 204 

Khalouf  [2003] NSWCCA 179 

King  [2004] NSWCCA 20 (2004) 59 NSWLR 515

Kirkwood  [2006] NSWCCA 181 

Klein  [2007] NSWCCA 206 (2007) 172 A Crim R 290

Knorr  [2005] NSWCCA 70 

Kuckailis  [2001] NSWCCA 333 

LAH  [2005] NSWCCA 400 

Lameri [2007] NSWCCA 111 

Law  [2001] NSWCCA 291 (2001) 122 A Crim R 542

Le  [2002] NSWCCA 193 (2002) 130 A Crim R 256

Lever *  [2001] 

Lew  [2004] NSWCCA 320 

Lewis  [2001] NSWCCA 345 

Lewis  [2003] NSWCCA 180 

Li  [2003] NSWCCA 386 (2003) 140 A Crim R 288

Li  [2003] NSWCCA 407 

Liristis  [2004] NSWCCA 287 (2004) 146 A Crim R 547

Livermore  [2006] NSWCCA 334 (2006) 67 NSWLR 659

Livingstone  [2004] NSWCCA 122 

Lowe  [2003] NSWCCA 150 (2003) 57 NSWLR 102

LTP  [2004] NSWCCA 109 

Lyberopoulos  [2002] NSWCCA 268 
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Appellant Medium-neutral citation Reported citation

Macleod  [2001] NSWCCA 357 (2001) 52 NSWLR 389

Macris  [2004] NSWCCA 261 (2004) 147 A Crim R 99

Mailes  [2001] NSWCCA 155 (2001) 53 NSWLR 251

Maltese  [2004] NSWCCA 408 (2004) 150 A Crim R 97

Mamae  [2002] NSWCCA 352 

Manasseh  [2002] NSWCCA 27 

Markuleski  [2001] NSWCCA 290 (2001) 52 NSWLR 82

Marshall  [2001] NSWCCA 283 

Masri  [2005] NSWCCA 330 

McCaffrey  [2003] NSWCCA 329 

McCormack  [2003] NSWCCA 340 

McCoy  [2001] NSWCCA 255 (2001) 51 NSWLR 702

McDonald  [2001] NSWCCA 363 

McNamara  [2002] NSWCCA 248 (2002) 131 A Crim R 140

McSmith  [2002] NSWCCA 68 

McVittie  [2005] NSWCCA 267 

Meher  [2004] NSWCCA 355 

Melchers  [2003] NSWCCA 119 

Merritt  [2002] NSWCCA 368 

Miller  [2006] NSWCCA 61 

Mills  [2001] NSWCCA 48 

Mitrovic  [2001] NSWCCA 359 

Mouroufas  [2007] NSWCCA 58 

Moussa (No 2)  [2002] NSWCCA 408 (2002) 134 A Crim R 296 

Munn  [2006] NSWCCA 61 

Murre  [2001] NSWCCA 286 

Murrell  [2001] NSWCCA 179 (2001) 123 A Crim R 54 

Nale  [2002] NSWCCA 31 

Narayanan  [2002] NSWCCA 200 

NEK  [2001] NSWCCA 392 

Newhouse  [2001] NSWCCA 294 

Nguyen   [2004] NSWCCA 16 

Nguyen  [2007] NSWCCA 249 (2007) 173 A Crim R 557

Nguyen K [2007] NSWCCA 363 (2007) 180 A Crim R 267

Nicodin  [2002] NSWCCA 447 
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Appellant Medium-neutral citation Reported citation

Noonan  [2002] NSWCCA 46 (2002) 127 A Crim R 599 

Norris  [2007] NSWCCA 235 (2007) 176 A Crim R 42 

NWL  [2006] NSWCCA 67 

O’Brien***  [2001] NSWCCA 295 

O’Donohue  [2001] NSWCCA 458 

O’Driscoll  [2003] NSWCCA 166 (2003) 57 NSWLR 416 

Oldfi eld  [2006] NSWCCA 219 (2006) 163 A Crim R 242 

Olivieri  [2002] NSWCCA 348 

O’Sullivan  [2002] NSWCCA 98 (2002) 128 A Crim R 371

Otto  [2001] NSWCCA 192 

Parbery  [2003] NSWCCA 120 (2003) 141 A Crim R 43

Pedrana  [2001] NSWCCA 66 (2001) 123 A Crim R 1 

Pengilley  [2006] NSWCCA 163 

Percival  [2003] NSWCCA 409 

Perese  [2001] NSWCCA 467 

PGM  [2006] NSWCCA 310 (2006) 164 A Crim R 426

Pham  [2004] NSWCCA 190 

Phan  [2001] NSWCCA 29 (2001) 53 NSWLR 480 

Piccin  [2001] NSWCCA 35 

Picker  [2002] NSWCCA 78 

Piggott  [2002] NSWCCA 218 

Pike  [2006] NSWCCA 32 

Poole  [2006] NSWCCA 93 

PS  [2001] NSWCCA 224 (2001) 123 A Crim R 165 

Pulinggam  [2006] NSWCCA 145 (2006) 162 A Crim R 78

Qualtieri  [2006] NSWCCA 95 (2006) 171 A Crim R 463 

Rahme  [2001] NSWCCA 414 

Rahme  [2004] NSWCCA 233 

Ray  [2003] NSWCCA 227 (2003) 57 NSWLR 616

RCC  [2002] NSWCCA 347 (2002) 133 A Crim R 352

Rees  [2001] NSWCCA 23 

RELC  [2006] NSWCCA 383 (2006) 167 A Crim R 484

Rix  [2005] NSWCCA 31 

RJS  [2007] NSWCCA 241 (2007) 173 A Crim R 100

RLT  [2006] NSWCCA 357 
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Appellant Medium-neutral citation Reported citation

Roberts  [2001] NSWCCA 163 (2001) 53 NSWLR 138

Robinson  [2003] NSWCCA 188 

Robinson  [2006] NSWCCA 192 (2006) 162 A Crim R 88

Roddom  [2001] NSWCCA 168 

Rondo  [2001] NSWCCA 540 (2001) 126 A Crim R 562

Rose  [2002] NSWCCA 455 (2002) 55 NSWLR 701

RTB  [2002] NSWCCA 104 

RTI  [2003] NSWCCA 283 (2003) 58 NSWLR 438

RTI  [2005] NSWCCA 337 (2005) 158 A Crim R 172

Rugari  [2001] NSWCCA 64 (2001) 122 A Crim R 1

Ruiz-Avila  [2003] NSWCCA 264 (2003) 142 A Crim R 459

RWB  [2002] NSWCCA 504 

S  [2001] NSWCCA 204 

S  [2003] NSWCCA 122 

Saengsai-Or  [2004] NSWCCA 108 (2004) 61 NSWLR 135

Sampson  [2002] NSWCCA 478 

Saunders  [2002] NSWCCA 362 (2002) 133 A Crim R 104

SAW  [2001] NSWCCA 222 

SBD  [2003] NSWCCA 235 

Scott  [2004] NSWCCA 254 

Sever  [2007] NSWCCA 339 (2007) 179 A Crim R 110

Seymour  [2001] NSWCCA 272 

Seymour  [2006] NSWCCA 206 (2006) 162 A Crim R 576

Sgardelis  [2006] NSWCCA 338 

Sheehan  [2006] NSWCCA 233 (2006) 163 A Crim R 397

Sheen  [2007] NSWCCA 45 (2007) 170 A Crim R 533

Shepherd  [2002] NSWCCA 530 (2002) 137 A Crim R 111

Shepherd  [2007] NSWCCA 203 

SI  [2007] NSWCCA 181 

Simeon  [2002] NSWCCA 218 

Simmons  [2002] NSWCCA 522 

Sing  [2002] NSWCCA 20 (2002) 54 NSWLR 31

Singapore Exchange & Finance P/L [2002] NSWCCA 200 

SJB  [2002] NSWCCA 163 (2002) 129 A Crim R 572

Skaf B  [2004] NSWCCA 37 (2004) 60 NSWLR 86
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Appellant Medium-neutral citation Reported citation

Skaf M  [2004] NSWCCA 37 (2004) 60 NSWLR 86

Skondin  [2005] NSWCCA 417 

Slack  [2003] NSWCCA 93 (2003) 139 A Crim R 314

Slattery  [2002] NSWCCA 367 

Smit SA  [2004] NSWCCA 409 

Smit SC  [2004] NSWCCA 409 

Smith  [2001] HCA 50 (2001) 206 CLR 650

Sood  [2006] NSWCCA 114 (2006) 165 A Crim R 453

Soto-Sanchez  [2002] NSWCCA 160 (2002) 129 A Crim R 279

South  [2007] NSWCCA 117 

Spicer  [2003] NSWCCA 108 (2003) 139 A Crim R 206

Stanford  [2007] NSWCCA 370 (2007) 70 NSWLR 474

Stanley*  [2003] 

Stanoevski  [2001] HCA 4 (2001) 202 CLR 115

Stavrinos  [2003] NSWCCA 339 (2003) 140 A Crim R 594

Strickland  [2005] NSWCCA 133 

Styman  [2004] NSWCCA 245 

Subramaniam  [2004] HCA 51 (2004) 79 ALJR 116

Sullivan  [2003] NSWCCA 100 

Sutton  [2004] NSWCCA 449 

SY  [2004] NSWCCA 297 

T  [2001] NSWCCA 210 (2001) 122 A Crim R 206

Taber  [2004] NSWCCA 245 

Taleb  [2006] NSWCCA 119 

Tan  [2007] NSWCCA 223 

Tang  [2003] NSWCCA 357 

Tang  [2006] NSWCCA 167 (2006) 65 NSWLR 681

Tarrant  [2004] NSWCCA 409 

Taufahema  [2007] HCA 11 (2007) 228 CLR 232

Taufahema  [2007] NSWCCA 33 

Teasdale  [2004] NSWCCA 91 (2004) 145 A Crim R 345

Thompson  [2003] NSWCCA 329 

Tier  [2001] NSWCCA 53 (2001) 121 A Crim R 509

Timbery  [2007] NSWCCA 355 (2007) 180 A Crim R 232

Tisdell  [2003] NSWCCA 60 
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Appellant Medium-neutral citation Reported citation

TJC  [2006] NSWCCA 413 

TJF  [2001] NSWCCA 127 (2001) 120 A Crim R 209

Topcu  [2007] NSWCCA 274 

Tran  [2004] NSWCCA 324 (2004) 148 A Crim R 268

TS  [2004] NSWCCA 38 (2004) 144 A Crim R 124

Tuigamala  [2006] NSWCCA 380 

Vong  [2001] NSWCCA 20 

Watkins  [2005] NSWCCA 164 (2005) 153 A Crim R 434

West  [2003] NSWCCA 403 

Whalen  [2003] NSWCCA 59 (2003) 56 NSWLR 454

White  [2003] NSWCCA 64 (2003) 140 A Crim R 63

Wilkes  [2001] NSWCCA 97 (2001) 122 A Crim R 310

Wilks  [2001] NSWCCA 383 

Willer  [2003] NSWCCA 59 (2003) 56 NSWLR 454

Wills  [2007] NSWCCA 160 (2007) 173 A Crim R 208

WRC  [2002] NSWCCA 210 (2002) 130 A Crim R 89

WSP  [2005] NSWCCA 427 

Yammine  [2002] NSWCCA 289 (2002) 132 A Crim R 44

Yeo  [2001] NSWCCA 270 

Youkhana  [2004] NSWCCA 87 

Zaiter  [2004] NSWCCA 35 

Zreika  [2001] NSWCCA 57 

Zreika  [2002] NSWCCA 459 

Zurita  [2002] NSWCCA 22 

Zvonaric  [2001] NSWCCA 505 (2001) 54 NSWLR 1

*  Neither a CCA case number nor a CCA judgment could be located for these cases, although records indicate that an appeal was heard and the 

outcome of the appeal was known. Since there were no published statements of reasons for the decisions, these cases are not included in the legal 

analysis.  

**  This case is not included in the legal analysis because the judgment has not been published.  

***  This case is not included in the legal analysis because no reasons for the decision were given in the judgment.  
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Appendix A

Successful conviction appeal casesa in the study by limb, 
successful grounds of appeal, orders entered, and ASOC 
divisionb

Limb 1 Limb 2 Limb 3 Inquiry Order
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Homicide and related offences

Anderson [2002] 

NSWCCA 194
1 New trial

ATCN [2007] 

NSWCCA 363
1 New trial

Azzopardi [2001] 

HCA 25
1 New trial

Cakovski [2004] 

NSWCCA 280
2 New trial

Cao [2004] 

NSWCCA 61
1 New trial

Catt [2005] 

NSWCCA 279
1 New trial

Cooper [2002] 

NSWCCA 428
1 Acquittal

Cornelissen [2004] 

NSWCCA 449
1 1 2 Acquittal

Georgiou [2001] 

NSWCCA 464
1 New trial

Grant [2002] 

NSWCCA 243
1 New trial

Harrison [2001] 

NSWCCA 464
1 New trial

Heatley [2002] 

NSWCCA 297
1 New trial

Huynh [2007] 

NSWCCA 363
1 New trial

K [2003] 

NSWCCA 406
1 New trial

Keir [2002] 

NSWCCA 30
1 New trial

Khalouf [2003] 

NSWCCA 179
1 New trial
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Limb 1 Limb 2 Limb 3 Inquiry Order
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Klein [2007] 

NSWCCA 206
1 New trial

Le [2002] 

NSWCCA 193
1 Acquittal

Lever 

[2001]*
New trial

Mailes [2001] 

NSWCCA 155
1 New trial

Mamae [2002] 

NSWCCA 352
1 Acquittal

Meher [2004] 

NSWCCA 355
1 New trial

Melchers [2003] 

NSWCCA 119
1 Acquittal

Murrell [2001] 

NSWCCA 179
1 New trial

Nale [2002] 

NSWCCA 31
1 1 New trial

Nguyen K [2007] 

NSWCCA 363
1 New trial

Pham [2004] 

NSWCCA 190
1 1 New trial

Phan [2001] 

NSWCCA 29
1 New trial

Ray [2003] 

NSWCCA 227
1 New trial

Rees [2001] 

NSWCCA 23
1 New trial

Robinson [2003] 

NSWCCA 188
1 2 New trial

Robinson [2006] 

NSWCCA 192
1 New trial

Rose [2002] 

NSWCCA 455
1 2 Acquittal

Smit SA [2004] 

NSWCCA 409
1 1 New trial

Smit SC [2004] 

NSWCCA 409
1 New trial

Styman [2004] 

NSWCCA 245
1 New trial

Sutton [2004] 

NSWCCA 449
1 1 2 Acquittal

T [2001] 

NSWCCA 210
1 1 New trial

Taber [2004] 

NSWCCA 245
1 New trial
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Limb 1 Limb 2 Limb 3 Inquiry Order
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Tang [2003] 

NSWCCA 357
1 New trial

Tarrant [2004] 

NSWCCA 409
2 New trial

Taufahema [2007] 

HCA 11
2 New trial

Taufahema [2007] 

NSWCCA 33
2 New trial

Tuigamala [2006] 

NSWCCA 380
1 New trial

Wilkes [2001] 

NSWCCA 97
1 New trial

Wills [2007] 

NSWCCA 160
1 New trial

Yeo [2001] 

NSWCCA 270
1 New trial

Zreika [2002] 

NSWCCA 459
1 New trial

Acts intended to cause injury

Abbas [2006] 

NSWCCA 331
1 New trial

Ayoub [2004] 

NSWCCA 209
1 1 New trial

Barwick [2006] 

NSWCCA 69
1 New trial

Brown G [2006] 

NSWCCA 69
1 New trial

Brown N [2006] 

NSWCCA 69
1 New trial

Campbell [2005] 

NSWCCA 132
1 New trial

Cioban [2003] 

NSWCCA 304
1 Acquittal

Dover [2001] 

NSWCCA 412
1 New trial

Drollett [2005] 

NSWCCA 356
1 New trial

Hogan [2001] 

NSWCCA 292
2 New trial

Houssein [2003] 

NSWCCA 74
1 New trial

Ison J [2005] 

NSWCCA 321
1 New trial

Ison K [2005] 

NSWCCA 321
1 New trial
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Janceski [2005] 

NSWCCA 281
1 New trial

Knorr [2005] 

NSWCCA 70
1 Acquittalc

Livingstone [2004] 

NSWCCA 122
2

Substituted 

verdict

Merritt [2002] 

NSWCCA 368
1 Acquittal

Pengilley [2006] 

NSWCCA 163
1 New trial

RCC [2002] 

NSWCCA 347
1 Acquittal

RLT [2006] 

NSWCCA 357
1 2 New trial

Rugari [2001] 

NSWCCA 64
1 New trial

Sampson [2002] 

NSWCCA 478
1 Acquittal

Skondin [2005] 

NSWCCA 417
1 Acquittalc

Slattery [2002] 

NSWCCA 367
2 Acquittal

Taleb [2006] 

NSWCCA 119
1 New trial

Teasdale [2004] 

NSWCCA 91
1 1 1 Acquittal

Youkhana [2004] 

NSWCCA 87
1 New trial

Sexual assault and related offences

Aiken [2005] 

NSWCCA 328
1 Acquittal

Arbolino [2001] 

NSWCCA 207
1 New trial

Baldwin [2004] 

NSWCCA 21
1 1 New trial

Ball [2001] 

NSWCCA 352
1 New trial

Barton [2004] 

NSWCCA 229
1 2 1 1 New trial

Bishell [2002] 

NSWCCA 279
1 Acquittal

BKK [2001] 

NSWCCA 525
1 New trial

Bonat [2004] 

NSWCCA 240
1 Acquittal
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Bozkus [2001] 

NSWCCA 68
1 New trial

BWT [2002] 

NSWCCA 60
1 New trial

Channell [2002] 

NSWCCA 187
1 2 Acquittal

Cook [2004] 

NSWCCA 52
1 1 New trial

Corbett [2002] 

NSWCCA 137
1 Acquittal

Currie [2002] 

NSWCCA 126
1 New trial

DBG [2002] 

NSWCCA 328
2 New trial

Dixon [2001] 

NSWCCA 39
1 New trial

DRE [2004] 

NSWCCA 305
2 2 New trial

Dungay [2001] 

NSWCCA 443
1 Acquittal

Dyers [2002] 

HCA 45
1 New trial

Eyles [2002] 

NSWCCA 510
1 2 1 Acquittal

Fitzsimmons [2001] 

NSWCCA 59
1 Acquittal

Folli [2001] 

NSWCCA 531
1 New trial

Fraser 

[2003]*
Acquittal

Fry [2002] 

NSWCCA 127
1 Acquittal

G [2006] 

NSWCCA 358
1 New trial

Galvin [2006] 

NSWCCA 66
3 New trial

Garlick [2003] 

NSWCCA 398
1 Acquittal

GEA [2002] 

NSWCCA 222
1 New trial

GED [2003] 

NSWCCA 296
1 New trial

Ghanem [2004] 

NSWCCA 36
1 1 New trial

GJH [2001] 

NSWCCA 128
2 New trial
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GPP [2001] 

NSWCCA 493
1 New trial

GS [2003] 

NSWCCA 73
1 New trial

GWM [2001] 

NSWCCA 267
1 Acquittal

Habib [2005] 

NSWCCA 223
1 Acquittal

H [2006] 

NSWCCA 235**
New trial

Henman [2001] 

NSWCCA 4
1 Acquittalc

ITA [2003] 

NSWCCA 174
1

Substituted 

verdict

JBV [2002] 

NSWCCA 212
1 Acquittal

JJN [2002] 

NSWCCA 281
1 New trial

JJN [2003] 

NSWCCA 402
1 New trial

Johnson [2004] 

NSWCCA 121
1 New trial

JTB [2003] 

NSWCCA 295
1 New trial

KCH [2001] 

NSWCCA 273
1 New trial

Kehoe [2001] 

NSWCCA 192
1 Acquittal

Kuckailis [2001] 

NSWCCA 333
1 Acquittal

LAH [2005] 

NSWCCA 400
1 Acquittal

Lewis [2003] 

NSWCCA 180
1 4 New trial

Li [2003] 

NSWCCA 386
1 2 New trial

Livermore [2006] 

NSWCCA 334
1 New trial

LTP [2004] 

NSWCCA 109
1 Acquittal

Markuleski [2001] 

NSWCCA 290
2 New trial

McDonald [2001] 

NSWCCA 363
1 New trial

McNamara [2002] 

NSWCCA 248
1 2 New trial
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McSmith [2002] 

NSWCCA 68
1 New trial

Miller [2006] 

NSWCCA 61
2 New trial

Mills [2001] 

NSWCCA 48
1 Acquittal

Munn [2006] 

NSWCCA 61
2 New trial

Murre [2001] 

NSWCCA 286
1 Acquittal

NEK [2001] 

NSWCCA 392
1 Acquittal

Newhouse [2001] 

NSWCCA 294
1 Acquittalc

Norris [2007] 

NSWCCA 235
1 Acquittal

NWL [2006] 

NSWCCA 67
1 Acquittal

O’Brien [2001] 

NSWCCA 295***
New trial

Oldfi eld [2006] 

NSWCCA 219
1 1 New trial

Otto [2001] 

NSWCCA 192
1 Acquittal

Parbery [2003] 

NSWCCA 120
1 Acquittal

Percival [2003] 

NSWCCA 409
1 Acquittal

PGM [2006] 

NSWCCA 310
2 New trial

Picker [2002] 

NSWCCA 78
2 New trial

Poole [2006] 

NSWCCA 93
2 New trial

PS [2001] 

NSWCCA 224
1 New trial

Qualtieri [2006] 

NSWCCA 95
1 New trial

RELC [2006] 

NSWCCA 383
2 New trial

RJS [2007] 

NSWCCA 241
1 New trial

Roberts [2001] 

NSWCCA 163
1 New trial

Roddom [2001] 

NSWCCA 168
1 New trial
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RTB [2002] 

NSWCCA 104
1 Acquittal

RTI [2003] 

NSWCCA 283
1 New trial

RTI [2005] 

NSWCCA 337
1 New trial

RWB [2002] 

NSWCCA 504
1 Acquittal

S [2001] 

NSWCCA 204
1 Acquittal

S [2003] 

NSWCCA 122
1 New trial

SAW [2001] 

NSWCCA 222
1 Acquittal

SBD [2003] 

NSWCCA 235
1 Acquittal

Scott [2004] 

NSWCCA 254
1 1 New trial

Sgardelis [2006] 

NSWCCA 338
1 Acquittal

Sheehan [2006] 

NSWCCA 233
1 New trial

Shepherd [2007] 

NSWCCA 203
1 New trial

SI [2007] 

NSWCCA 181
1 Acquittal

Simmons [2002] 

NSWCCA 522
1 Acquittal

Sing [2002] 

NSWCCA 20
1 New trial

SJB [2002] 

NSWCCA 163
1 New trial

Skaf B [2004] 

NSWCCA 37
1 New trial

Skaf M [2004] 

NSWCCA 37
2 1 New trial

Slack [2003] 

NSWCCA 93
2 Acquittal

South [2007] 

NSWCCA 117
1 New trial

Stanley 

[2003]*
New trial

SY [2004] 

NSWCCA 297
2 1 Acquittal

Timbery [2007] 

NSWCCA 355
1 3 New trial
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Tisdell [2003] 

NSWCCA 60
1 Acquittal

TJC [2006] 

NSWCCA 413
1 1 Acquittal

TJF [2001] 

NSWCCA 127
1 Acquittal

Topcu [2007] 

NSWCCA 274
1

Substituted 

verdict

TS [2004] 

NSWCCA 38
1 1 New trial

WRC [2002] 

NSWCCA 210
1 New trial

WSP [2005] 

NSWCCA 427
1 New trial

Zurita [2002] 

NSWCCA 22
1 New trial

Dangerous or negligent acts endangering persons

Saunders [2002] 

NSWCCA 362
1 1 New trial

Abduction and related offences

Chami [2002] 

NSWCCA 289
1 1 New trial

DMC [2002] 

NSWCCA 513
1 New trial

Li [2003] 

NSWCCA 407
1 New trial

Rahme [2004] 

NSWCCA 233
1 Acquittal

Seymour [2006] 

NSWCCA 206
1 New trial

Yammine [2002] 

NSWCCA 289
1 1 New trial

Robbery, extortion and related offences

Ahmad [2002] 

NSWCCA 265
1 Acquittal

Ali [2001] 

NSWCCA 218
1 New trial

Antoun A [2006] 

HCA 2
1 New trial

Antoun J [2006] 

HCA 2
1 New trial

Attalah [2004] 

NSWCCA 318
1 Acquittal

Blanchette B [2001] 

NSWCCA 446
1 3 New trial
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Blanchette C [2001] 

NSWCCA 446
1 3 New trial

Brown [2004] 

NSWCCA 324
1

Verdict set 

aside

Burling [2002] 

NSWCCA 298
1 Acquittal

Burns [2003] 

NSWCCA 30
1 New trial

Davison [2003] 

NSWCCA 95
1

Verdict set 

aside

Evans [2007] 

HCA 59
2 New trial

Fisher [2001] 

NSWCCA 380
2 New trial

Gardner [2001] 

NSWCCA 381
1 New trial

Hart [2002] 

NSWCCA 313
2 Acquittal

Heuston [2003] 

NSWCCA 172
1 New trial

Hickey [2002] 

NSWCCA 474
1 1

Substituted 

verdict

Hunyh [2004] 

NSWCCA 79
1 Acquittal

Ibrahim [2001] 

NSWCCA 72
1 New trial

Johnston [2007] 

NSWCCA 133
1 New trial

King [2004] 

NSWCCA 20
1 New trial

Kirkwood [2006] 

NSWCCA 181
1 New trial

Lew [2004] 

NSWCCA 320
1 Acquittald

Maltese [2004] 

NSWCCA 408
1 Acquittal

McVittie [2005] 

NSWCCA 267
1 Acquittal

Noonan [2002] 

NSWCCA 46
1 Acquittal

Pedrana [2001] 

NSWCCA 66
1 Acquittal

Perese [2001] 

NSWCCA 467
1 New trial
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Rix [2005] 

NSWCCA 31
1 Acquittal

Smith [2001] 

HCA 50
1 New trial

Strickland [2005] 

NSWCCA 133
1 Acquittal

Sullivan [2003] 

NSWCCA 100
1 1 New trial

Tang [2006] 

NSWCCA 167
1 New trial

Tran [2004] 

NSWCCA 324
1

Verdict set 

aside

West [2003] 

NSWCCA 403
1 Acquittal

White [2003] 

NSWCCA 64
1 New trial

Unlawful entry with intent, burglary, break and enter

Anderson [2002] 

NSWCCA 141
1 1 New trial

Demiroz [2003] 

NSWCCA 146
1 New trial

Elms [2004] 

NSWCCA 467
1 New trial

Hawker [2005] 

NSWCCA 118
1 New trial

Lewis [2001] 

NSWCCA 345
1 1 New trial

Marshall [2001] 

NSWCCA 283
1

Substituted 

verdict

Stanford [2007] 

NSWCCA 370
1 Acquittal

Wilks [2001] 

NSWCCA 383
1 New trial

Theft and related offences

Campbell [2004] 

NSWCCA 314
1 1 Acquittalc

Cohen [2006] 

NSWCCA 247
1 New trial

Grey [2001] 

HCA 65
1 New trial

Grey [2002] 

NSWCCA 144
1 Acquittal

Lameri [2007] 

NSWCCA 111
1 New trial
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Deception and related offences

Adler [2002] 

NSWCCA 180
1 New trial

Austin [2002] 

NSWCCA 27
1 Acquittal

Doyle [2001] 

NSWCCA 252
1 Acquittal

Firns [2001] 

NSWCCA 191
1 1 Acquittal

Giovannone [2002] 

NSWCCA 323
1 Acquittalc

Haidar-Wardak [2002]

NSWCCA 35
1 1 Acquittal

Henley [2005] 

NSWCCA 126
1 New trial

Iannelli [2003] 

NSWCCA 1
1 1 Acquittal

Manasseh [2002] 

NSWCCA 27
1 Acquittal

Narayanan [2002] 

NSWCCA 200
1 Acquittald

O’Driscoll [2003] 

NSWCCA 166
1 Acquittal

Pike [2006] 

NSWCCA 32
1 Acquittal

Pulinggam [2006] 

NSWCCA 145
2 Acquittal

Singapore Exchange 

& Finance P/L [2002] 

NSWCCA 200

1 Acquittald

Sood [2006] 

NSWCCA 114
1 New trial

Stanoevski [2001] 

HCA 4
1 New trial

Watkins [2005] 

NSWCCA 164
1 New trial

Illicit drug offences

Abdallah [2001] 

NSWCCA 506
1 New trial

Amanatidis [2001] 

NSWCCA 400
1 Acquittal

Betancur-Galvis [2003] 

NSWCCA 333
1 New trial

Bevan [2002] 

NSWCCA 224
1 1 New trial
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Bunevski [2002] 

NSWCCA 19
1 New trial

Camilleri [2001] 

NSWCCA 527
1 New trial

Chapman [2002] 

NSWCCA 105
1 1 Acquittal

Chung [2001] 

NSWCCA 484
1 New trial

Cooney [2004] 

NSWCCA 255
1 New trial

Curry E [2002] 

NSWCCA 315
1 Acquittal

Curry P [2002] 

NSWCCA 315
1 Acquittal

Czajkowski [2002] 

NSWCCA 530
1 New trial

Do [2004] 

NSWCCA 137
1 1 New trial

Doney [2001] 

NSWCCA 463
1 Acquittal

El-Kheir [2004] 

NSWCCA 461
1 New trial

Fox [2003] 

NSWCCA 329
1 New trial

Frazer [2002] 

NSWCCA 59
1 New trial

Fung [2002] 

NSWCCA 479
2 New trial

Gravett [2007] 

NSWCCA 210
1 New trial

Griffi ths [2002] 

NSWCCA 218
1 Acquittal

Halmi [2005] 

NSWCCA 2
1

Verdict set 

aside

Hearne 

[2002]*
Acquittal

Henry [2007] 

NSWCCA 67
1 New trial

Howard [2005] 

NSWCCA 25
1 1 2 Acquittal

Jackson [2004] 

NSWCCA 110
1 New trial

Karimi [2002] 

NSWCCA 72
1 New trial

Keller [2006] 

NSWCCA 204
2 1 New trial
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Law [2001] 

NSWCCA 291
1 New trial

Lyberopoulos [2002] 

NSWCCA 268
1 Acquittal

Macris [2004] 

NSWCCA 261
1 New trial

Masri [2005] 

NSWCCA 330
1

Verdict set 

aside

McCaffrey [2003] 

NSWCCA 329
4 1 New trial

McCormack [2003] 

NSWCCA 340
1 Acquittal

McCoy [2001] 

NSWCCA 255
2 Acquittal

Mitrovic [2001] 

NSWCCA 359
1 Acquittal

Mouroufas [2007] 

NSWCCA 58
1 New trial

Moussa (No 2) [2002] 

NSWCCA 408
1 New trial

Nguyen [2004] 

NSWCCA 16
1 Acquittal

Nguyen [2007] 

NSWCCA 249
1 1 New trial

Nicodin [2002] 

NSWCCA 447
1 New trial

O’Sullivan [2002] 

NSWCCA 98
1 Acquittal

Piggott [2002] 

NSWCCA 218
1 Acquittal

Rahme [2001] 

NSWCCA 414
1 1 New trial

Rondo [2001] 

NSWCCA 540
1 Acquittal

Ruiz-Avila [2003] 

NSWCCA 264
1 Acquittal

Saengsai-Or [2004] 

NSWCCA 108
2 New trial

Seymour [2001] 

NSWCCA 272
1 New trial

Sheen [2007] 

NSWCCA 45
1 New trial

Shepherd [2002] 

NSWCCA 530
1 New trial
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Simeon [2002] 

NSWCCA 218
1 Acquittal

Soto-Sanchez [2002] 

NSWCCA 160
2 2 New trial

Spicer [2003] 

NSWCCA 108
1 1 Acquittal

Stavrinos [2003] 

NSWCCA 339
1 Acquittal

Thompson [2003] 

NSWCCA 329
1 New trial

Tier [2001] 

NSWCCA 53
1 New trial

Vong [2001] 

NSWCCA 20
1 New trial

Whalen [2003] 

NSWCCA 59
1 1 5

Substituted 

verdict

Willer [2003] 

NSWCCA 59
1 1 5

Substituted 

verdict

Zaiter [2004] 

NSWCCA 35
1 1 Acquittal

Zreika [2001] 

NSWCCA 57
1 New trial

Weapons and explosives offences

Gardiner [2006] 

NSWCCA 190
1 New trial

Tan [2007] 

NSWCCA 223
1 New trial

Property damage and environmental pollution

O’Donohue [2001] 

NSWCCA 458
1 Acquittal

Sever [2007] 

NSWCCA 339
1 New trial

Zvonaric [2001] 

NSWCCA 505
1 Acquittal

Public order offences

Baker [2001] 

NSWCCA 151
1 1 New trial

Offences against justice procedures, government security and government operations

Beattie [2001] 

NSWCCA 502
1 New trial

Clark [2002] 

NSWCCA 16
1 Acquittal

El-Zeyat [2002] 

NSWCCA 138
1 Acquittal
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Limb 1 Limb 2 Limb 3 Inquiry Order
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Galea [2001] 

NSWCCA 270
1 1 New trial

Johnson [2002] 

NSWCCA 348
1 Acquittal

Liristis [2004] 

NSWCCA 287
3 1 New trial

Lowe [2003] 

NSWCCA 150
1 Acquittal

Olivieri [2002] 

NSWCCA 348
1 Acquittal

Subramaniam [2004] 

HCA 51
1 New trial

Miscellaneous offences

Macleod [2001] 

NSWCCA 357
1 Acquittald

Piccin [2001] 

NSWCCA 35
1 Acquittal

Total number of 
cases

65 43 61 7 16 116 73 12

Total number of 
grounds of appeal

65 57 64 7 21 155 78 n/a

Limb 2 cases = 104 Limb 3 cases = 185

Limb 2 grounds of appeal = 128 Limb 3 grounds of appeal = 254

a Only medium-neutral citations are included for cases in Appendix A. Reported citations are provided (where available) in the “Table of cases in 

the study” on p 243, and these are used in the footnotes of the relevant chapters.

b  For the purposes of the study, driving causing death has been included under ASOC division, dangerous or negligent acts endangering 

persons, rather than homicide and related offences; and accessories after the fact have been included under ASOC division, offences against 

justice procedures, government security and government operations.

c  The CCA quashed the conviction but did not formally enter an acquittal, although the court expressly refused to order a new trial. For the 

purposes of the study, the outcome in these cases is counted as an acquittal. See Chapter 10, “The discretion to enter a verdict of acquittal 

or to order a new trial”, n 27.

d  The CCA quashed the conviction but did not formally enter an acquittal, although an acquittal appears to be the court’s intention. For the 

purposes of the study, the outcome in these cases is counted as an acquittal. See Chapter 10, “The discretion to enter a verdict of acquittal 

or to order a new trial”, n 27.

*  Neither a CCA case number nor a CCA judgment could be located for these cases, although records indicate that an appeal was heard and 

the outcome of the appeal was known. Since there were no published statements of reasons for the decisions, these cases are not included 

in the legal analysis.

**  This case is not included in the legal analysis because the judgment has not been published.

*** This case is not included in the legal analysis because no reasons for the decision were given in the judgment.
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Homicide and related offences

Cakovski [2004] 

NSWCCA 280
1 1 2

Nale [2002] 

NSWCCA 31
1 1

Pham [2004] 

NSWCCA 190
1 1

Robinson [2003] 

NSWCCA 188
1 1

Rose [2002] 

NSWCCA 455
1 1 2

Sutton [2004] 

NSWCCA 449
1 1

T [2001] 

NSWCCA 210
1 1

Acts intended to cause injury

Drollett [2005] 

NSWCCA 356
1 1

Hogan [2001] 

NSWCCA 292
1 1 2

Houssein [2003] 

NSWCCA 74
1 1

Skondin [2005] 

NSWCCA 417
1 1

Appendix B

Admissibility casesa by types of admissibility error, whether 
objection taken at trial, and ASOC divisionb
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Sexual assault and related offences

Baldwin [2004] 

NSWCCA 21
1 1

Barton [2004] 

NSWCCA 229
1 1 2

Cook [2004] 

NSWCCA 52
1 1

DRE [2004] 

NSWCCA 305
1 1 2

Dungay [2001] 

NSWCCA 443
1 1

Eyles [2002] 

NSWCCA 510
1 1 2

Galvin [2006] 

NSWCCA 66
1 1 1 3

Ghanem [2004] 

NSWCCA 36
1 1

Lewis [2003] 

NSWCCA 180
1 1

Li [2003] 

NSWCCA 386
1 1

McDonald [2001] 

NSWCCA 363
1 1

McNamara [2002] 

NSWCCA 248
1 1 2

McSmith [2002] 

NSWCCA 68
1 1

PGM [2006] 

NSWCCA 310
1 1 2

RTB [2002] 

NSWCCA 104
1 1

S [2003] 

NSWCCA 122
1 1

Scott [2004] 

NSWCCA 254
1 1

Sing [2002] 

NSWCCA 20
1 1

Slack [2003] 

NSWCCA 93
1 1 2

Zurita [2002] 

NSWCCA 22
1 1
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Robbery, extortion and related offences

Burns [2003] 

NSWCCA 30
1 1

Evans [2007] 

HCA 59
1 1 2

Fisher [2001] 

NSWCCA 380
1 1 2

Gardner [2001] 

NSWCCA 381
1 1

Perese [2001] 

NSWCCA 467
1 1

Smith [2001] 

HCA 50
1 1

Tang [2006] 

NSWCCA 167
1 1

Unlawful entry with intent, burglary, break and enter

Anderson [2002] 

NSWCCA 141
1 1

Elms [2004] 

NSWCCA 467
1 1

Lewis [2001] 

NSWCCA 345
1 1

Theft and related offences

Campbell [2004] 

NSWCCA 314
1 1

Deception and related offences

Haidar-Wardak [2002] 

NSWCCA 35
1 1

Stanoevski [2001] 

HCA 4
1 1

Watkins [2005] 

NSWCCA 164
1 1

Illicit drug offences

Bevan [2002] 

NSWCCA 224
1 1

Chapman [2002] 

NSWCCA 105
1 1

Fung [2002] 

NSWCCA 479
1 1 2

Howard [2005] 

NSWCCA 25
1 1
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Keller [2006] 

NSWCCA 204
1 1 2

McCaffrey [2003] 

NSWCCA 329
1 1 1 1 4

Nguyen [2007] 

NSWCCA 249
1 1

Rahme [2001] 

NSWCCA 414
1 1

Rondo [2001] 

NSWCCA 540
1 1

Soto-Sanchez [2002] 

NSWCCA 160
1 1 2

Vong [2001] 

NSWCCA 20
1 1

Weapons and explosives offences

Gardiner [2006] 

NSWCCA 190
1 1

Offences against justice procedures, government security and government operations

Beattie [2001] 

NSWCCA 502
1 1

Galea [2001] 

NSWCCA 270
1 1

Total number of 
admissibility errors

17 8 6 6 6 5 5 4 2 2 1 1 15 78

Objection taken 
(r 4c did not apply)

13 5 3 6 5 4 3 3 2 2 1 1 9 57

No objection taken 
(r 4c applicable)

4 3 3 0 1 1 2 1 0 0 0 0 6 21

a Only medium-neutral citations are included for cases in Appendix B. Reported citations are provided (where available) in the “Table of cases in the 

study” on p 243, and these are used in the footnotes of the relevant chapters.

b  For the purposes of the study, driving causing death has been included under ASOC division, dangerous or negligent acts endangering persons, 

rather than homicide and related offences; and accessories after the fact have been included under ASOC division, offences against justice 

procedures, government security and government operations.

c  Criminal Appeal Rules. See discussion in Chapter 6, “Limbs 2 and 3 cases: admission or rejection of evidence” at [6.4].
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Appendix C

Misdirection casesa by types of misdirection, whether 
objection taken at trial, and ASOC divisionb

Elements of the offence

Longmanc direction

Unreliability warnings

Silence of accused or 
witness

Complicity

Evidence of lies and fl ight

Onus and standard of 
proof

Alternative or lesser 
charges; acquittals

Unbalanced summing-up

Birksd/Manuntae direction

Character evidence

Tendency evidence

Opinion evidence

Murrayf direction

Context evidence

Markuleskig direction

Why would the Crown 
witness lie?

Hearsay evidence

Special hearings

Kilbyh/Croftsi direction

Miscellaneous 
misdirections

Number of misdirections 
in each case
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Elements of the offence

Longmanc direction

Unreliability warnings

Silence of accused or 
witness

Complicity

Evidence of lies and fl ight

Onus and standard of 
proof

Alternative or lesser 
charges; acquittals

Unbalanced summing-up

Birksd/Manuntae direction

Character evidence

Tendency evidence

Opinion evidence

Murrayf direction

Context evidence

Markuleskig direction

Why would the Crown 
witness lie?

Hearsay evidence

Special hearings

Kilbyh/Croftsi direction

Miscellaneous 
misdirections

Number of misdirections 
in each case
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Elements of the offence

Longmanc direction

Unreliability warnings

Silence of accused or 
witness

Complicity

Evidence of lies and fl ight

Onus and standard of 
proof

Alternative or lesser 
charges; acquittals

Unbalanced summing-up

Birksd/Manuntae direction

Character evidence

Tendency evidence

Opinion evidence

Murrayf direction

Context evidence

Markuleskig direction

Why would the Crown 
witness lie?

Hearsay evidence

Special hearings

Kilbyh/Croftsi direction

Miscellaneous 
misdirections

Number of misdirections 
in each case
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Elements of the offence

Longmanc direction

Unreliability warnings

Silence of accused or 
witness

Complicity

Evidence of lies and fl ight

Onus and standard of 
proof

Alternative or lesser 
charges; acquittals

Unbalanced summing-up

Birksd/Manuntae direction

Character evidence

Tendency evidence

Opinion evidence

Murrayf direction

Context evidence

Markuleskig direction

Why would the Crown 
witness lie?

Hearsay evidence

Special hearings

Kilbyh/Croftsi direction

Miscellaneous 
misdirections

Number of misdirections 
in each case
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Elements of the offence

Longmanc direction

Unreliability warnings

Silence of accused or 
witness

Complicity

Evidence of lies and fl ight

Onus and standard of 
proof

Alternative or lesser 
charges; acquittals

Unbalanced summing-up

Birksd/Manuntae direction

Character evidence

Tendency evidence

Opinion evidence

Murrayf direction

Context evidence

Markuleskig direction

Why would the Crown 
witness lie?

Hearsay evidence

Special hearings

Kilbyh/Croftsi direction

Miscellaneous 
misdirections

Number of misdirections 
in each case
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Elements of the offence

Longmanc direction

Unreliability warnings

Silence of accused or 
witness

Complicity

Evidence of lies and fl ight

Onus and standard of 
proof

Alternative or lesser 
charges; acquittals

Unbalanced summing-up

Birksd/Manuntae direction

Character evidence

Tendency evidence

Opinion evidence

Murrayf direction

Context evidence

Markuleskig direction

Why would the Crown 
witness lie?

Hearsay evidence

Special hearings

Kilbyh/Croftsi direction

Miscellaneous 
misdirections

Number of misdirections 
in each case
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C

Elements of the offence

Longmanc direction

Unreliability warnings

Silence of accused or 
witness

Complicity

Evidence of lies and fl ight

Onus and standard of 
proof

Alternative or lesser 
charges; acquittals

Unbalanced summing-up

Birksd/Manuntae direction

Character evidence

Tendency evidence

Opinion evidence

Murrayf direction

Context evidence

Markuleskig direction

Why would the Crown 
witness lie?

Hearsay evidence

Special hearings

Kilbyh/Croftsi direction

Miscellaneous 
misdirections

Number of misdirections 
in each case
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Elements of the offence

Longmanc direction

Unreliability warnings

Silence of accused or 
witness

Complicity

Evidence of lies and fl ight

Onus and standard of 
proof

Alternative or lesser 
charges; acquittals

Unbalanced summing-up

Birksd/Manuntae direction

Character evidence

Tendency evidence

Opinion evidence

Murrayf direction

Context evidence

Markuleskig direction

Why would the Crown 
witness lie?

Hearsay evidence

Special hearings

Kilbyh/Croftsi direction

Miscellaneous 
misdirections

Number of misdirections 
in each case
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C

Elements of the offence

Longmanc direction

Unreliability warnings

Silence of accused or 
witness

Complicity

Evidence of lies and fl ight

Onus and standard of 
proof

Alternative or lesser 
charges; acquittals

Unbalanced summing-up

Birksd/Manuntae direction

Character evidence

Tendency evidence

Opinion evidence

Murrayf direction

Context evidence

Markuleskig direction

Why would the Crown 
witness lie?

Hearsay evidence

Special hearings

Kilbyh/Croftsi direction

Miscellaneous 
misdirections

Number of misdirections 
in each case
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Elements of the offence

Longmanc direction

Unreliability warnings

Silence of accused or 
witness

Complicity

Evidence of lies and fl ight

Onus and standard of 
proof

Alternative or lesser 
charges; acquittals

Unbalanced summing-up

Birksd/Manuntae direction

Character evidence

Tendency evidence

Opinion evidence

Murrayf direction

Context evidence

Markuleskig direction

Why would the Crown 
witness lie?

Hearsay evidence

Special hearings

Kilbyh/Croftsi direction

Miscellaneous 
misdirections

Number of misdirections 
in each case

P
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C

Elements of the offence

Longmanc direction

Unreliability warnings

Silence of accused or 
witness

Complicity

Evidence of lies and fl ight

Onus and standard of 
proof

Alternative or lesser 
charges; acquittals

Unbalanced summing-up

Birksd/Manuntae direction

Character evidence

Tendency evidence

Opinion evidence

Murrayf direction

Context evidence

Markuleskig direction

Why would the Crown 
witness lie?

Hearsay evidence

Special hearings

Kilbyh/Croftsi direction

Miscellaneous 
misdirections

Number of misdirections 
in each case
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Elements of the offence

Longmanc direction

Unreliability warnings

Silence of accused or 
witness

Complicity

Evidence of lies and fl ight

Onus and standard of 
proof

Alternative or lesser 
charges; acquittals

Unbalanced summing-up

Birksd/Manuntae direction

Character evidence

Tendency evidence

Opinion evidence

Murrayf direction

Context evidence

Markuleskig direction

Why would the Crown 
witness lie?

Hearsay evidence

Special hearings

Kilbyh/Croftsi direction

Miscellaneous 
misdirections

Number of misdirections 
in each case
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C
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charges; acquittals

Unbalanced summing-up
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Appendix D

Paragraph references in misdirection casesa where the 
appellate court indicated (or it was inferred) an objection 
was not taken at trial by type of misdirection

Type of misdirection Paragraph reference(s)

Elements of the offence

Cornelissen [2004] NSWCCA 449 [84]

DMC [2002] NSWCCA 513 [30]

Haidar-Wardak [2002] NSWCCA 35 [45]

Iannelli [2003] NSWCCA 1 [124]–[125]

Liristis [2004] NSWCCA 287 [137]

Livingstone [2004] NSWCCA 122 [39]

Marshall [2001] NSWCCA 283 [33]

Rees [2001] NSWCCA 23 [28]

Ruiz-Avila [2003] NSWCCA 264 [15]

Saengsai-Or [2004] NSWCCA 108b [50]

Seymour [2001] NSWCCA 272 [10]

Sheen [2007] NSWCCA 45 [31]

Sood [2006] NSWCCA 114 [106]

Spicer [2003] NSWCCA 108 [45]

Sutton [2004] NSWCCA 449 [84]

Topcu [2007] NSWCCA 274 [65], [70]

Whalen [2003] NSWCCA 59 [67]

Willer [2003] NSWCCA 59 [67]

Longmanc direction

BWT [2002] NSWCCA 60 [3], [63]

DBG [2002] NSWCCA 328 [40]

GJH [2001] NSWCCA 128 [40]

GPP [2001] NSWCCA 493 [60]

GS [2003] NSWCCA 73 [28]

JBV [2002] NSWCCA 212 [6]

Lewis [2003] NSWCCA 180 [19]–[20]

Murre [2001] NSWCCA 286 [21], [29]

Percival [2003] NSWCCA 409 [13]

Roberts [2001] NSWCCA 163 [42], [44], [47], [54]–[57], [65]

Roddom [2001] NSWCCA 168 [42]

Slattery [2002] NSWCCA 367 [95]–[96]

SY [2004] NSWCCA 297 [24]
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Type of misdirection Paragraph reference(s)

WRC [2002] NSWCCA 210 [101], [119], [121], [152]

WSP [2005] NSWCCA 427 [147], [190]

Unreliability warnings

Barwick [2006] NSWCCA 69 [37], [44]–[45]

Blanchette B [2001] NSWCCA 446d [24]

Blanchette C [2001] NSWCCA 446d [24]

Brown G [2006] NSWCCA 69 [44]–[45]

Brown N [2006] NSWCCA 69 [37], [44]–[45]

Demiroz [2003] NSWCCA 146 [46]

JJN [2003] NSWCCA 402 [83]

Nale [2002] NSWCCA 31 [39]–[40]

Robinson [2003] NSWCCA 188 [184]

Saengsai-Or [2004] NSWCCA 108 [116], [119]

Sullivan [2003] NSWCCA 100 [38], [47]

Whalen [2003] NSWCCA 59 [45]

Willer [2003] NSWCCA 59 [45]

Silence of accused or witness

Anderson [2002] NSWCCA 141 [26], [31]

Arbolino [2001] NSWCCA 207e [14]

Azzopardi [2001] HCA 25f [181]

Bozkus [2001] NSWCCA 68e [6]

Chung [2001] NSWCCA 484e [6]–[7]

Dover [2001] NSWCCA 412e [6], [8]

Dyers [2002] HCA 45g [16]

G [2006] NSWCCA 358 [3]

Johnston [2007] NSWCCA 133 [12]

Karimi [2002] NSWCCA 72e [7]

Law [2001] NSWCCA 291e [19]–[21]

Macris [2004] NSWCCA 261 [31]

Sever [2007] NSWCCA 339 [10]

Skaf M [2004] NSWCCA 37 [141], [147]

Slattery [2002] NSWCCA 367 [111]

Yeo [2001] NSWCCA 270e [51]

Zreika [2001] NSWCCA 57 [25]

Complicity

ATCN [2007] NSWCCA 363 [115], [116]

Huynh [2007] NSWCCA 363 [115]

Nguyen K [2007] NSWCCA 363 [115], [116]

Phan [2001] NSWCCA 29 [63]

Smit SA [2004] NSWCCA 409   [28]

Smit SC [2004] NSWCCA 409 [28]

Tarrant [2004] NSWCCA 409 [28]

Taufahema [2007] NSWCCA 33 [14]

Youkhana [2004] NSWCCA 87b [33]
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Type of misdirection Paragraph reference(s)

Evidence of lies and fl ight

Campbell [2005] NSWCCA 132 [50]

Do [2004] NSWCCA 137 [14]

Ghanem [2004] NSWCCA 36 [189]

GJH [2001] NSWCCA 128 [65]

Skaf M [2004] NSWCCA 37 [160]

Whalen [2003] NSWCCA 59 [67]

Willer [2003] NSWCCA 59 [67]

Onus and standard of proof

Blanchette B [2001] NSWCCA 446d [24]

Blanchette C [2001] NSWCCA 446d [24]

Howard [2005] NSWCCA 25 [35]

Li [2003] NSWCCA 386 [76]

Robinson [2003] NSWCCA 188 [199]

Soto-Sanchez [2002] NSWCCA 160 [14]

Character evidence

Blanchette B [2001] NSWCCA 446d [24]

Blanchette C [2001] NSWCCA 446d [24]

El-Kheir [2004] NSWCCA 461 [93]

Soto-Sanchez [2002] NSWCCA 160 [28]

SY [2004] NSWCCA 297 [26]

Tendency evidence

Barton [2004] NSWCCA 229 [48]

Cornelissen [2004] NSWCCA 449 [71], [74]

Giovannone [2002] NSWCCA 323 [98], [100]

Howard [2005] NSWCCA 25 [42]

Sutton [2004] NSWCCA 449 [75]

Unbalanced summing-up

Chami [2002] NSWCCA 289 [34]

Whalen [2003] NSWCCA 59 [67]

Willer [2003] NSWCCA 59 [67]

Yammine [2002] NSWCCA 289 [34]

Context evidence

Baldwin [2004] NSWCCA 21 [65]

Channell [2002] NSWCCA 187 [29]

Lewis [2003] NSWCCA 180 [19]–[20]

Qualtieri [2006] NSWCCA 95 [123]

Alternative or lesser charges; acquittals

Currie [2002] NSWCCA 126 [13]

O’Driscoll [2003] NSWCCA 166 [35]

Taufahema [2007] NSWCCA 33 [37]

Murrayh direction

Lewis [2003] NSWCCA 180 [19]–[20]

Li [2003] NSWCCA 386 [76]



290   Conviction appeals in New South Wales — Judicial Commission of NSW

Type of misdirection Paragraph reference(s)

Timbery [2007] NSWCCA 355 [103]

Markuleski  i direction

Channell [2002] NSWCCA 187 [24]

Lewis [2003] NSWCCA 180 [19]–[20]

Markuleski [2001] NSWCCA 290j [283]

Hearsay evidence

Heatley [2002] NSWCCA 297e [47], [49]–[50]

Klein [2007] NSWCCA 206 [27], [48]

Livingstone [2004] NSWCCA 122 [48]

Birksk/Manuntal direction

Liristis [2004] NSWCCA 287 [89]

Oldfi eld [2006] NSWCCA 219 [51]

Opinion evidence

Keir [2002] NSWCCA 30 [34]

Nguyen [2007] NSWCCA 249 [72], [76]

Special hearings

Knorr [2005] NSWCCA 70e [9]

Subramaniam [2004] HCA 51 [42]

Kilbym/Croftsn direction

Markuleski [2001] NSWCCA 290 j [283]

Miscellaneous misdirections

Anderson [2002] NSWCCA 194 [47]

DBG [2002] NSWCCA 328 [62]

Dixon [2001] NSWCCA 39 [88]

Liristis [2004] NSWCCA 287 [56]

O’Donohue [2001] NSWCCA 458 [33]–[34]

RJS [2007] NSWCCA 241o [21]

Teasdale [2004] NSWCCA 91 [30]

TS [2004] NSWCCA 38 [128]

a  Only medium-neutral citations are included for cases in Appendix D. Reported citations are provided 

(where available) in the “Table of cases in study” on p 243, and these are used in the footnotes of the 

relevant chapters. 

b  Basis for objection at trial was different to ground of appeal. See discussion at [7.4], n 54.

c  Longman v The Queen (1989) 168 CLR 79.

d  Judge-alone trial. See discussion at [7.4], n 53.

e  Paragraph references pertain to a change in the law. See discussion at [7.4], n 55.

f  The trial judge told counsel that he was going to make a comment under the Evidence Act 1995, 

s 20(2). Defence counsel, in the words of the CCA, “objected that the proposed directions were 

unnecessarily long, and unfairly emphatic in a fashion adverse to the appellant”: R v Azzopardi (unrep, 

1/10/98, NSWCCA). The objection at trial (as framed) was not the basis upon which the appeal was 

allowed in the HCA. 

g  Referring to R v Dyers [2000] NSWCCA 335 at [62].

h  R v Murray (1987) 11 NSWLR 12.

i  R v Markuleski (2001) 52 NSWLR 82.

j  Paragraph reference is from a dissenting judgment. See discussion at [7.4], n 53.

k  R v Birks (1990) 19 NSWLR 677.

l  R v Manunta (1989) 54 SASR 17 at 23.

m  Kilby v The Queen (1973) 129 CLR 460.

n  Crofts v The Queen (1996) 186 CLR 427.

o  Lack of objection can be inferred. See discussion at [7.4], n 52.
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Appendix E

Other limb 3 casesa by types of act or omission, whether act 
or omission avoidable, and ASOC divisionb
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Homicide and related offences

K [2003] 

NSWCCA 406
1 1

Murrell [2001] 

NSWCCA 179
1 1

T [2001] 

NSWCCA 210
1 1

Tuigamala [2006] 

NSWCCA 380
1 1

Wilkes [2001] 

NSWCCA 97
1 1

Wills [2007] 

NSWCCA 160
1 1

Acts intended to cause injury

Ayoub [2004] 

NSWCCA 209
1 1

Ison J [2005] 

NSWCCA 321
1 1

Ison K [2005] 

NSWCCA 321
1 1

Janceski [2005] 

NSWCCA 281
1 1

RLT [2006] 

NSWCCA 357
2 2

Rugari [2001] 

NSWCCA 64
1 1

Teasdale [2004] 

NSWCCA 91
1 1
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Sexual assault and related offences

Aiken [2005] 

NSWCCA 328
1 1

Barton [2004] 

NSWCCA 229
1 1

Johnson [2004] 

NSWCCA 121
1 1

JTB [2003] 

NSWCCA 295
1 1

KCH [2001] 

NSWCCA 273
1 1

Kehoe [2001] 

NSWCCA 192
1 1

Livermore [2006] 

NSWCCA 334
1 1

LTP [2004] 

NSWCCA 109
1 1

Miller [2006] 

NSWCCA 61
1 1 2

Munn [2006] 

NSWCCA 61
1 1 2

Oldfi eld [2006] 

NSWCCA 219
1 1

Otto [2001] 

NSWCCA 192
1 1

Picker [2002] 

NSWCCA 78
1 1 2

Poole [2006] 

NSWCCA 93
1 1 2

PS [2001] 

NSWCCA 224
1 1

RTI [2003] 

NSWCCA 283
1 1

RTI [2005] 

NSWCCA 337
1 1

Scott [2004] 

NSWCCA 254
1 1

Skaf B [2004] 

NSWCCA 37
1 1

Skaf M [2004] 

NSWCCA 37
1 1
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SY [2004] 

NSWCCA 297
1 1

Tisdell [2003] 

NSWCCA 60
1 1

TS [2004] 

NSWCCA 38
1 1

Abduction and related offences

Seymour [2006] 

NSWCCA 206
1 1

Robbery, extortion and related offences

Ali [2001] 

NSWCCA 218
1 1

Antoun A [2006] 

HCA 2
1 1

Antoun J [2006] 

HCA 2
1 1

Brown [2004] 

NSWCCA 324
1 1

Davison [2003] 

NSWCCA 95
1 1

Hickey [2002] 

NSWCCA 474
1 1

Kirkwood [2006] 

NSWCCA 181
1 1

Lew [2004] 

NSWCCA 320
1 1

Maltese [2004] 

NSWCCA 408
1 1

Sullivan [2003] 

NSWCCA 100
1 1

Tran [2004] 

NSWCCA 324
1 1

White [2003] 

NSWCCA 64
1 1

Unlawful entry with intent, burglary, break and enter

Hawker [2005] 

NSWCCA 118
1 1

Lewis [2001] 

NSWCCA 345
1 1

Wilks [2001] 

NSWCCA 383
1 1
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Theft and related offences

Cohen [2006] 

NSWCCA 247
1 1

Grey [2001] 

HCA 65
1 1

Grey [2002] 

NSWCCA 144
1 1

Lameri [2007] 

NSWCCA 111
1 1

Deception and related offences

Henley [2005] 

NSWCCA 126
1 1

Illicit drug offences

Chapman [2002] 

NSWCCA 105
1 1

Cooney [2004] 

NSWCCA 255
1 1

Czajkowski [2002] 

NSWCCA 530
1 1

Fox [2003] 

NSWCCA 329
1 1

Gravett [2007] 

NSWCCA 210
1 1

Halmi [2005] 

NSWCCA 2
1 1

Henry [2007] 

NSWCCA 67
1 1

Jackson [2004] 

NSWCCA 110
1 1

Masri [2005] 

NSWCCA 330
1 1

McCaffrey [2003] 

NSWCCA 329
1 1

Mouroufas [2007] 

NSWCCA 58
1 1

Moussa (No 2) [2002] 

NSWCCA 408
1 1

Shepherd [2002] 

NSWCCA 530
1 1

Weapons and explosives offences

Tan [2007] 

NSWCCA 223
1 1
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Offences against justice procedures, government security and government operations

Liristis [2004] 

NSWCCA 287
1 1

Miscellaneous offences

Macleod [2001] 

NSWCCA 357
1 1

Total number of 
acts or omissions

16 14 14 10 9 8 7 78

AvoidableC 0 4 14 0 4 5 2 29

UnavoidableC 16 10 0 10 5 3 5 49

a Only medium-neutral citations are included for cases in Appendix E. Reported citations are provided (where available) in the “Table of cases in the 

study” on p 243, and these are used in the footnotes of the relevant chapters.

b  For the purposes of the study, driving causing death has been included under ASOC division, dangerous or negligent acts endangering persons, 

rather than homicide and related offences; and accessories after the fact have been included under ASOC division, offences against justice 

procedures, government security and government operations.

c  See discussion in Chapter 9, “Other limb 3 cases” at [9.4].
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Appendix F

Reasons for ordering an acquittal in limbs 2 and 3 acquittal 
casesa by ASOC divisionb
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Acts intended to cause injury

Knorr [2005] 

NSWCCA 70c 1 1 2

Skondin [2005] 

NSWCCA 417c 1 1

Slattery [2002] 

NSWCCA 367
1 1 2

Sexual assault and related offences

Aiken [2005] 

NSWCCA 328
1 1

Dungay [2001] 

NSWCCA 443
1 1

Garlick [2003] 

NSWCCA 398
1 1 1 3

Henman [2001] 

NSWCCA 4c 1 1 1 1 4

JBV [2002] 

NSWCCA 212
1 1 2

Kehoe [2001] 

NSWCCA 192
1 1

Kuckailis [2001] 

NSWCCA 333
1 1 2

LTP [2004] 

NSWCCA 109
1 1

Murre [2001] 

NSWCCA 286
1 1 1 1 4
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Newhouse [2001] 

NSWCCA 294c 1 1 1 3

Otto [2001] 

NSWCCA 192
1 1

Percival [2003] 

NSWCCA 409
1 1 2

RTB [2002] 

NSWCCA 104

1 1
2

RWB [2002] 

NSWCCA 504
1 1 1 1 1 5

Slack [2003] 

NSWCCA 93
1 1 2

SY [2004] 

NSWCCA 297
1 1

Tisdell [2003] 

NSWCCA 60
1 1

TJF [2001] 

NSWCCA 127
1 1

Robbery, extortion and related offences

Attalah [2004] 

NSWCCA 318
1 1

Hart [2002] 

NSWCCA 313
1 1

Lew [2004] 

NSWCCA 320d 1 1

Maltese [2004] 

NSWCCA 408
1 1

Theft and related offences

Campbell [2004] 

NSWCCA 314c 1 1

Grey [2002] 

NSWCCA 144
1 1
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Deception and related offences

Austin [2002] 

NSWCCA 27
1 1

Giovannone [2002] 

NSWCCA 323c 1 1

Haidar-Wardak [2002] 

NSWCCA 35
1 1 1 1 4

Manasseh [2002] 

NSWCCA 27
1 1

Narayanan [2002] 

NSWCCA 200d 1 1

O’Driscoll [2003] 

NSWCCA 166
1 1

Pulinggam [2006] 

NSWCCA 145
1 1

Singapore Exchange 

& Finance P/L [2002] 

NSWCCA 200d

1 1

Illicit drug offences

Chapman [2002] 

NSWCCA 105
1 1

McCoy [2001] 

NSWCCA 255
1 1

Rondo [2001] 

NSWCCA 540
1 1 1 3

Ruiz-Avila [2003] 

NSWCCA 264
1 1 2

Stavrinos [2003] 

NSWCCA 339
1 1 2

Property damage and environmental pollution

O'Donohue [2001] 

NSWCCA 458
1 1 2

Zvonaric [2001] 

NSWCCA 505
1 1 2
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Offences against justice procedures, government security and government operations

Clark [2002] 

NSWCCA 16
1 1 2

El-Zeyat [2002] 

NSWCCA 138
1 1

Miscellaneous offences

Macleod [2001] 

NSWCCA 357d 1 1

Total number of 
reasons

20 20 10 4 4 4 3 2 2 2 2 2 1 76

a Only medium-neutral citations are included for cases in Appendix F. Reported citations are provided (where available) in the “Table of cases 

in the study” on p 243, and these are used in the footnotes of the relevant chapters.

b  For the purposes of the study, driving causing death has been included under ASOC division, dangerous or negligent acts endangering 

persons, rather than homicide and related offences; and accessories after the fact have been included under ASOC division, offences against 

justice procedures, government security and government operations.

c  The CCA quashed the conviction but did not formally enter an acquittal, although the court expressly refused to order a new trial. For the 

purposes of the study, the outcome in these cases is counted as an acquittal. See Chapter 10, “The discretion to enter a verdict of acquittal 

or to order a new trial”, n 27.

d  The CCA quashed the conviction but did not formally enter an acquittal, although an acquittal appears to be the court’s intention. For the 

purposes of the study, the outcome in these cases is counted as an acquittal. See Chapter 10, “The discretion to enter a verdict of acquittal 

or to order a new trial”, n 27.
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Appendix G

Successful Commonwealth conviction appeal casesa in the 
study by limb, successful grounds of appeal, orders entered, 
and ASOC division

Limb 1 Limb 2 Limb 3 Inquiry Order
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Deception and related offences

Austin [2002] 

NSWCCA 27
1 Acquittal

Doyle [2001] 

NSWCCA 252
1 Acquittal

Firns [2001] 

NSWCCA 191
1 1 Acquittal

Henley [2005] 

NSWCCA 126
1 New trial

Iannelli [2003] 

NSWCCA 1
1 1 Acquittal

Manasseh [2002] 

NSWCCA 27
1 Acquittal

Narayanan [2002] 

NSWCCA 200
1 Acquittalb

O’Driscoll [2003] 

NSWCCA 166
1 Acquittal

Pulinggam [2006] 

NSWCCA 145
2 Acquittal

Singapore Exchange 

& Finance P/L [2002] 

NSWCCA 200

1
Acquittalb

Sood [2006] 

NSWCCA 114
1 New trial

Illicit drug offences

Abdallah [2001] 

NSWCCA 506
1 New trial

Betancur-Galvis 

[2003] NSWCCA 333
1 New trial

Bunevski [2002] 

NSWCCA 19
1 New trial

Curry E [2002] 

NSWCCA 315
1 Acquittal
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Limb 1 Limb 2 Limb 3 Inquiry Order
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Curry P [2002] 

NSWCCA 315
1 Acquittal

Czajkowski [2002] 

NSWCCA 530
1 New trial

Do [2004] 

NSWCCA 137
1 1 New trial

Doney [2001] 

NSWCCA 463
1 Acquittal

El-Kheir [2004] 

NSWCCA 461
1 New trial

Fox [2003] 

NSWCCA 329
1 New trial

Gravett [2007] 

NSWCCA 210
1 New trial

Henry [2007] 

NSWCCA 67
1 New trial

Karimi [2002] 

NSWCCA 72
1 New trial

Law [2001] 

NSWCCA 291
1 New trial

McCaffrey [2003] 

NSWCCA 329
4 1 New trial

Rahme [2001] 

NSWCCA 414
1 1 New trial

Saengsai-Or [2004] 

NSWCCA 108
2 New trial

Shepherd [2002] 

NSWCCA 530
1 New trial

Soto-Sanchez [2002] 

NSWCCA 160
2 2 New trial

Thompson [2003] 

NSWCCA 329
1 New trial

Miscellaneous offences

Macleod [2001] 

NSWCCA 357
1 Acquittalb

Total number of 
cases

2 2 12 0 1 9 8 4

Total number of 
grounds of appeal

2 5 13 0 2 11 8 n/a

Limb 2 cases = 13 Limb 3 cases = 17

Limb 2 grounds of appeal = 18 Limb 3 grounds of appeal = 21

a Only medium-neutral citations are included for cases in Appendix G. Reported citations are provided (where available) in the “Table of cases in the 

study” on p 243, and these are used in the footnotes of the relevant chapters.

b  The CCA quashed the conviction but did not formally enter an acquittal, although an acquittal appears to be the court’s intention. For the purposes 

of the study, the outcome in these cases is counted as an acquittal. See Chapter 10, “The discretion to enter a verdict of acquittal or to order a new 

trial”, n 27.
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judge’s conduct of trial  ................ 155

procedural defects or 

irregularities  ....................... 153

misdirection

Birks/Manunta direction  .......123–124

complicity  ............................ 112, 114

elements of the offence  ......... 99, 103

hearsay evidence  .................129–130

lies and fl ight, evidence   .......114, 116

Longman direction  ...................... 207
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frequency ................................ 65, 86, 236

hearsay evidence  ..................... 81–82, 87
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deception and related offences  ..... 136
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illicit drug offences  .............. 134–135
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data source  ............................................ 6

statutory basis  ................................ 23–25
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Appellate court
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verdict   ................................ 169–170

role   ................................................... 3, 55

United Kingdom  ................................... 24
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appeal rate  ..................................... 20–21
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retrial results  ........................194–195, 239

success rate  ..................................... 8–10

verdict, unreasonable or 

insupportable  .................... 52, 58, 61



308   Conviction appeals in New South Wales — Judicial Commission of NSW

new trial  ......................... 12, 224, 227–228

retrial results  .......................................  228
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sexual assault offences  ...............  200
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jury directions  ........................................39
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results  ........................67, 86, 98, 137, 238

sexual assault appeals  ..............  200, 205, 
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Criminal Justice Sexual Offence 
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Criminal records  ............................160, 179

erroneous use  ......................................161
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(ALRC)  ...........................................90, 197
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Avoidable or unavoidable error  ................5, 

237–238

admissibility error  .................... 68–69, 77, 

200, 225, 230, 238

Commonwealth appeals  .... 226–227, 230
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inquiries into conviction  ............. 184, 189

limb 2 cases, other  ..................... 140, 238
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166–167, 216, 220, 227, 230, 238

misdirection  ........................... 95–98, 110, 
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sexual assault appeals  ............... 216, 220

verdict, unreasonable or 

insupportable  ................... 59, 61, 238
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Bail  .....................................................4, 188

Birks/Manunta directions  ........ 99, 122–124

Commonwealth offences  ............227, 230

illicit drug offences  ......................135, 138

sexual assault offences  ......................  206

Break and enter — see Unlawful entry with 
intent/burglary, break and enter

C

Character evidence 

admissibility error  .....................  68, 72, 87

miscarriage of justice  ..................162, 164

misdirection  ................... 99, 124–125, 138

Commonwealth offences  ....  226, 230

illicit drug offences  .......................135

sexual assault offences ...  200, 206, 220

Child victim

child victims/adult victims, comparison

retrial results  ........................  219, 221

sexual assault appeals  ............... 198–199, 

220, 239

Co-offenders  ................. 7, 87, 96, 136–138, 

154, 162–163
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Commonwealth appeals — see also 
New South Wales and Commonwealth 
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acquittal  ......................... 12, 224, 227–228

admissibility error  ...............................  225

avoidable or unavoidable error  ....227, 230

bases for allowing  ..............................  225

conclusions  ........................................  240

frequency ............................................  224

interlocutory appeals  ..................  228–229

miscarriage of justice  .........................  227

misdirection  ................................  226–227

Criminal Trial Courts Bench Book — see 
Judicial Commission of NSW

Cross-examination  ...........  83, 155, 158, 167

trial counsel  ................................. 160–161

Crown

conduct 

acquittal, reasons for ordering  .....178

miscarriage of justice  ............32, 146, 

158–160

duties of prosecutor  .................... 157–158

new trial, onus to satisfy court  .... 170–172

proviso, onus  ................................... 26–27

strength of case

acquittal, reasons for 

ordering  ...................... 174–175

Crown witness, motive to lie 

misdirection  ................... 99, 128–129, 138

homicide and related offences  .....136

sexual assault offences  ...............  206 
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frequency .................................................9

misdirection cases  ........................  94

misdirection

elements of the offence  .........  99, 103

opinion evidence  .................. 127–128

Data source and terminology

appeal success rate

research method  .........................  6–7

Deception and related offences

admissibility error

character evidence  .........................72

miscellaneous evidence  ................  84

tendency and coincidence 

evidence  ......................... 78–79

frequency ........................................... 9–10

acquittal cases, limbs 2 and 3  ....173, 

239

admissibility cases  .........................65

inquiries into conviction  ...............182

miscarriage of justice 

cases  .......... 144–145, 166, 236

misdirection cases  .......... 94–95, 134, 

136–137

verdict, unreasonable or 

insupportable  ..........  52, 58, 61

inquiries into conviction 

fresh evidence  ..............................188

miscarriage of justice

fresh evidence  ..............................147

misdirection

alternative or lesser charges; 

acquittals  ............ 119–120, 136

elements of the offence  .................98, 

101–102, 136–138, 237

onus and standard of proof  ...117–118, 

136

tendency evidence  ....... 126–127, 136
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“Decision”, meaning — see Wrong decision 
of any question of law

Defence

miscarriage of justice

conduct of case  ........... 146, 160–162

guilty plea, counsel infl uencing  ....153

incompetence  ...............................  32

interference in defence by judge  ....157

obligation to object at trial  ......... 38–40, 95

Delay

acquittal, reasons for ordering  .... 175–176

Longman direction  .....................  207–213

types  ....................................................175

Direction — see also Misdirection

appeal-proofi ng directions  .....  90–91, 236

comprehensible directions, 

making .............................  91–92, 236

current debate  ......................................  90

defi ned, for purposes of study  .............  89

judicial task ...........................................  90

purpose  ......................................  236–237

Director of Public Prosecutions 

retrial order  ..........................................191

Discretion

acquittal verdict or new trial 

order  ..................... 169–172, 179–180

alleged offence, length of time 

between  ..............................172

conclusions  .........................  238–239

ordeal for accused and 

witnesses  ............................172

second trial expense and length  ....172

signifi cant part of sentence 

served  .................................172

Drug offences — see Illicit drug offences

E

Elements of the offence 

acquittal cases, limbs 2 and 3  .............175

conclusion  ..........................  237, 240–242

miscarriage

guilty plea, withdrawal .......... 151–152

misdirection  ................... 99–104, 135–138

 Commonwealth offences  ....226, 230

 retrials ..........................................196

 sexual assault offences  ...............206 

Evidence — see also Admissibility error; 
Fresh evidence; Specifi c types of 
evidence 

relevance  ............................. 63–64, 66–67

verdict not supported  ...................... 55–57

Evidence Act

residual category of error  ................ 82–83

F

Fair trial .........................  2–4, 33, 37, 42–43, 

45–46, 64, 98, 121, 143, 157, 231

Federal Criminal Justice Forum  ...........  223

Finality principle — see also Jury verdict  ....4

First instance cases

ASOC division  ................................. 19–21

data source  .............................................6

limitations, data  .....................................15

measured against

Commonwealth appeals  .............  224

conviction appeals  ................... 14–18

sexual assault appeals  .................199

proven cases  ................................... 16–18

trial cases  ........................................ 16–18

conviction, resulting in  ............. 18–21

Fitness to be tried  .........130, 140, 142, 148

Flight, evidence of — see Lies and fl ight

Fresh evidence

acquittal, reasons for ordering  ............176

homicide and related offences  ............188

illicit drug offences  ...................... 185–186

inquiries into conviction  ......................183

miscarriage of justice  .................. 146–150

fi tness to be tried  .........................148

witnesses  ............................. 148–149

robbery, extortion and related 

offences ................................ 186–187

Fundamental or radical error

proviso  ..................................................  38

G

Guilty plea

fi rst instance cases  ........................... 16–17 

retrial, following  ................... 192–194, 196

Guilty plea, withdrawal

frequency ...............................................18

miscarriage of justice  .........................146, 

150–153, 241

sexual assault offences  ...............  216

setting aside, circumstances  ....... 150–151

H

Harmonisation of Criminal Procedure 
Working Group  ..............................  35, 41

Hearsay evidence 

admissibility error  ............................ 81–82

misdirection  ................... 99, 129–130, 137

homicide and related offences  .....136

sexual assault offences  ...............  200

unreliability warnings  ...................104, 

106, 108

Homicide and related offences

admissibility error

hearsay evidence  ..................... 81–82

miscellaneous evidence  ....  83–86, 87

prejudicial evidence  ................  69, 71

tendency and coincidence 

evidence  ..............................  78

frequency ................................................  9

acquittal cases, limbs 2 and 3  .....173

admissibility cases  .........................65

inquiries into conviction  ...............182

limb 2 cases, other  .......................140

miscarriage of justice cases  .........145

misdirection cases  .......................  94, 

134–135, 137

verdict, unreasonable or 

insupportable  ................  52, 58

inquiries into conviction 

fresh evidence  ..............................188

limb 2 error, other  ........................ 140–141

miscarriage of justice

fresh evidence  ..............................147

guilty plea, withdrawal ..................151

juror irregularities  ..........................163

misdirection

alternative or lesser charges; 

acquittals  ....................119, 136

complicity  ............................ 112–113, 

135–138, 237

Crown witness, motive 

to lie  .................... 128–129, 136

elements of the offence  .................99, 

102, 135

hearsay evidence  ......... 129–130, 136

lies and fl ight, evidence of  ...........114, 

116, 136

miscellaneous misdirections  .......131, 

133, 136

onus and standard of 

proof  ................... 117–118, 136

opinion evidence  .......... 127–128, 136

silence of accused or witness  .....109, 

135

summing-up, unbalanced  ...........121, 

135

tendency evidence  ...............126, 135

unreliability warnings  ...................105, 

107–108, 135

retrial results  ........................ 194–195, 239

I

Identifi cation evidence 

admissibility error  ................ 68, 75–77, 87

photographic  .................................  68

robbery, extortion and related 

offences  ...............................  68

sexual assault offences  ...............  200

unavoidable error  ...........................77

misdirection  ................. 104–105, 108, 137 

Ill health

evidence, unreliability  ..........................104

Illegally obtained evidence  ....................  82

admissibility error  .....................  68, 82–83

sexual assault offences  ...............  200

Illicit drug offences

admissibility error

character evidence  .........................72

context evidence  ....................73, 201

credibility evidence  ..................79, 81

miscellaneous evidence  ................  83

opinion evidence  ................ 73–74, 87

prejudicial evidence  ........... 68–71, 87
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frequency ................................................  9

acquittal cases, limbs 2 and 3  .....173

admissibility cases  ........................  65

inquiries into conviction  .......182, 189

limb 2 cases, other  .......................140

miscarriage of justice 

cases  .................. 144–145, 166

misdirection cases  ........  94, 134, 137

verdict, unreasonable or 

insupportable  ................  52, 58

inquiries into conviction

fresh evidence  ...................... 185–186

limb 2 error, other  ........................ 140–141

miscarriage of justice

defence case, conduct  ......... 161–162

fresh evidence  ......................147, 149

guilty plea, withdrawal .......... 151–152

judge’s conduct of trial  .................155

procedural defects or 

irregularities  ........................153

misdirection

alternative or lesser charges; 

acquittals  ............ 119–120, 135

Birks/Manunta direction  ..............123, 

135, 138

character evidence  .............. 124–125, 

135, 137

elements of the offence  ................  98, 

100–101, 135, 137–138, 237

lies and fl ight, evidence of  .... 114–116, 

135

miscellaneous misdirections  .......131, 

133, 135

onus and standard of proof  .........117, 

135, 137

opinion evidence  ..................127, 135

silence of accused or witness  .....109, 

135

tendency evidence  ....... 126–127, 135

summing-up, unbalanced  ......121, 135

unreliability warnings  ....105, 107, 135

retrial results  ........................ 194–195, 239

Inconsistent verdicts — see Verdict, 
unreasonable or insupportable

Independent Commission Against 
Corruption  ...................................183, 239

Informers — see Prison informers

Inquiries into conviction

ASOC division  .............................182, 189

avoidable or unavoidable error  ....184, 189

Commonwealth offences  ............183, 188

frequency ..................................... 182–183

fresh evidence  .............................183, 239

initial plea  ....................................183, 188

jurisdiction, scope and 

limitations  ............................. 181–182

legislative background  ........................181

NSW offences  .............................183, 188

orders, new trial or acquittal  ........184, 189

police corruption  .........................183, 188

previous appeals  .........................182, 188

summary or indictable offences  ....183, 188

Interlocutory appeals

Commonwealth  ..........................  228–230

Invalid indictments

procedural defects or irregularities ......154

J

Judge

act or omission

conduct of trial  ............. 146, 155–157

directions, obligation to give clear  ..... 91–92

duties  .....................................................90

guilty plea, infl uencing  .........................153

proceedings, failure to properly 

supervise  ........................................32

Judge, conduct 

miscarriage of justice  ......... 146, 155–157, 

167, 237, 241

Commonwealth offences  ....  227, 230

sexual assault offences  ...............  216

Judicial Commission of NSW

Criminal Trial Courts Bench Book  ........  90, 

109, 114, 163–164, 200, 203–205, 207

Jurisdiction problems

acquittal, reasons for ordering  ............178

Juror irregularities 

miscarriage of justice  .......... 146, 162–166

Jury

discharge  ........  29, 31, 155–157, 165, 167

Jury directions — see Direction; 
Misdirection

Jury verdict

authority  ...........................................  3, 55

fi nality  .........................................  3–4, 231

Justice procedures, government security 
and operation, offences against

admissibility error

identifi cation evidence  .............75, 77

prejudicial evidence  ................  69, 72

frequency ................................................  9

acquittal cases, limbs 2 and 3  .....173

admissibility cases  .........................65

miscarriage of justice cases  .........145

misdirection cases  ........................  94

miscarriage of justice

Crown case, conduct  ...........158, 160

misdirection

alternative or lesser charges; 

acquittals  .................... 119–120

Birks/Manunta direction  ....... 123–124

elements of the offence  .........  99, 104

lies and fl ight, evidence of  ... 114, 116

miscellaneous misdirections  .. 131, 134

onus and standard of proof  ... 117–118

special hearings  ...........................130

K

Kilby/Crofts direction  ....................  99, 202, 

204, 206, 215

L

Leave to appeal  ................................  23–24

Lies and fl ight

misdirection  ........................... 99, 114–116

Commonwealth offences  .....227, 230

homicide and related offences  .....136

illicit drug offences  .......................135

sexual assault offences ................  206 

Limb 1 — see Verdict, unreasonable or 
insupportable

Limb 2 — see Admissibility error; 
Miscarriage of justice; Misdirection; 
Wrong decision of any question of law

Limb 2 cases, other 

ASOC division  ............................. 140–141

avoidable or unavoidable error  ...........  238

frequency .............................139, 142, 237

Limb 3 — see Admissibility error; 
Miscarriage of justice; Misdirection

Limbs, s 6(1) 

differentiation and overlap  ..............  33–34

generally  ...............................................  25

limb 2 and limb 3, demarcation  ............  27

“decision”, meaning  ................  27–31

Limbs 2 and 3 cases

frequency .....................................172, 179

Longman direction  ...........................  98–99 

conclusion  ..........................  237, 240–241

sexual assault  .....................  203, 207–213

M

Manslaughter — see Homicide and related 
offences

Markuleski direction

misdirection  ..........................................  99 

sexual assault offences  ..............  202, 

206, 214–215

 verdict, unreasonable  ..........................  56

Mental health — see also Special hearings

deemed conviction  ................................15

unfi tness  ...............................  26, 148, 166

Minors — see Child victim

Miscarriage of justice

avoidable/unavoidable error  145–146, 148, 

151, 153–154, 158, 161, 163, 166–167, 

216, 220, 227, 230, 238

Criminal Appeal Rules, r 4  ..................144, 

166, 238

Crown case, conduct  .........................146, 

157–160, 167

defence case, conduct  ........ 160–162, 167

frequency .....................................144, 166

fresh evidence  ..................... 146–150, 166

guilty plea, withdrawal  ......... 150–153, 166

judge’s conduct of trial  .......................146, 

155–157, 167

jury discharge, refusal  ......... 155–157, 

165, 167
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juror irregularities  ......................... 162–167

multiple  ........................................144, 166

procedural defects or 

irregularities  .................. 153–155, 166

types  ....................................................146

Miscarriage of justice cases 

ASOC division  ..................... 144–145, 166

frequency .............................144, 166, 237

Miscellaneous offences

frequency.................................................  9

acquittal cases, limbs 2 and 3  .....173

miscarriage of justice cases  .........145

verdict, unreasonable or 

insupportable  ................  52, 58

miscarriage of justice

procedural defects or 

irregularities  ........................153

Misdirection

alternative or lesser charges; 

acquittals  .............................. 119–120

avoidable or unavoidable error  ....... 95–98, 

110, 130, 205, 220, 226, 230, 238

Birks/Manunta direction  .............. 122–124

character evidence  ...................... 124–125

complicity  .............. 98, 112–114, 137, 237

context evidence  ...................98, 206, 214

Criminal Appeal Rules, r 4  ...... 95–98, 137, 

237–238

Crown witness, motive to lie  ....... 128–129

elements of the offence  ................ 98–104, 

137, 237

frequency ..............................  95, 137, 236

hearsay evidence  ........................ 129–130

Kilby/Crofts direction  ............  98, 206, 215

lies and fl ight, evidence  ............... 114–116

Longman direction  ....... 98, 137, 206–213, 

237, 240

Markuleski direction  ....... 98, 206, 214–215

miscellaneous misdirection  ........ 131–134, 

138

multiple  ..........................................95, 137

Murray direction  ....................98, 206, 213 

onus and standard of proof  ......... 117–118

opinion evidence  ......................... 127–128

silence of accused or witness  .............  98, 
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