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Executive summary

It is common for participants in debates about sentencing in NSW (and elsewhere) to assert that sentencing by 
the courts is either too lenient or too harsh. Severity and leniency are, however, relative concepts. This study 
examines how sentences of imprisonment imposed in NSW for offences dealt with on indictment compare 
with interstate jurisdictions. The sentences imposed in jurisdictions such as Queensland and Victoria serve as 
a yardstick against which sentences in NSW can be judged. The study also compares NSW prison statistics 
against interstate and international (common law) jurisdictions. The analysis shows that, comparatively 
speaking, NSW is one of the harshest jurisdictions in Australia. 

Sentencing is an area of law largely regulated by State and Territory governments. The respective Parliaments 
of each jurisdiction define the ingredients of offences and set maximum penalties. Sentencing law is the same 
across Australian jurisdictions in two important respects: first, in determining a sentence the court must apply 
the principle of proportionality — the sentence imposed should neither exceed nor be less than the gravity of 
the crime having regard to the objective circumstances; and secondly, full-time imprisonment is a sanction of 
last resort — a court must not sentence an offender to imprisonment unless it is satisfied, having considered 
all possible alternatives, that no penalty other than imprisonment is appropriate.i  

The study overcomes differences between jurisdictions by carefully aligning offences and further coding 
sentencing data. The analysis also takes into account custodial options which require an offender to serve 
part of his or her sentence in a prison, such as partially suspended sentences. The latter sentencing option is 
available in Queensland and until very recently in Victoria.

The head sentence (that is, the non-parole period and parole period of a term of imprisonment) imposed for the 
principal offence has been used for the purposes of comparing the length of sentences in each jurisdiction. The 
sentence for the principal offence does not, however, reflect how long an offender actually spends in prison in 
cases where more than one offence has been committed. Nevertheless, it is the best measure of sentencing 
levels for a given offence. 

The study focuses on serious cases dealt with on indictment in NSW, Queensland and Victoria. Five categories 
of offence are examined: sexual assault, child sexual assault, dangerous/culpable driving causing death, robbery, 
and break and enter/burglary. Statutory maximum penalties, full-time imprisonment rates and median head 
sentences are reported for these five categories of offence. The study also compares the imprisonment rate per 
100,000 in the adult population in NSW with a number of Australian and international jurisdictions.

Key findings

Full-time imprisonment rates 

Of the three eastern seaboard states, NSW had the highest rate of full-time imprisonment for all five offence 
categories examined — sexual assault (92.6%), child sexual assault (89.0%), dangerous/culpable driving 
causing death (66.8%), robbery (80.2%), and break and enter/burglary (69.0%). However, when partially 
suspended sentences are included, Queensland had higher rates of imprisonment than NSW for all five  
categories. Full-time imprisonment rates in Victoria remained below NSW even with the inclusion of partially 
suspended sentences.

The study also compares imprisonment rates for NSW against those in Victoria and Queensland for particular 
offences within the five offence categories where it was possible to closely align offences. This permitted a 
more refined analysis of sentencing levels. New South Wales had a higher rate of imprisonment than Victoria 
and Queensland for sexual assault of a child under 10 years of age (89.0%, 76.1% and 70.0% respectively) 
and dangerous/culpable driving causing death (66.8%, 54.8% and 35.7% respectively). For offences where 
the relevant offence provisions could only be sufficiently aligned with one other jurisdiction, NSW had a higher 
imprisonment rate than Victoria for armed robbery (89.7% and 67.1% respectively) and aggravated break and 
enter/burglary (66.4% and 52.3% respectively). 

i It is to be noted that the latter principle was abolished in Queensland by the Youth Justice and Other Legislation Amendment 
Act 2014, which commenced on 28 March 2014.
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Median head sentences

The term “median” refers to the sentence that lies in the middle of the range of sentences (the 50th percentile). 
Overall, NSW had longer median head sentences (for the principal offence) than Victoria for sexual assault, child 
sexual assault, robbery, and break and enter/burglary offences. Victoria had a longer median head sentence for 
dangerous/culpable driving causing death offences. 

Overall, NSW had longer median head sentences than Queensland for child sexual assault, robbery, and 
break and enter/burglary offences. Queensland had a longer median head sentence for sexual assault and 
dangerous/culpable driving causing death. 

The median head sentence in NSW for sexual assault offences was 72 months compared with 60 months in 
Victoria and 84 months in Queensland.  

The median head sentence in NSW for sexual assault of a child under 10 was 84 months compared with 48 months 
in Victoria and 72 months in Queensland. 

The median head sentence in NSW for dangerous/culpable driving causing death was 36 months compared 
with 66 months in Queensland. In Victoria, the median head sentence for culpable driving causing death and 
dangerous driving causing death was 66 months and 36 months respectively.  

For all robbery offences the median head sentence for NSW was 44 months, for Victoria 36 months, and 
Queensland 36 months. These offences were further delineated for the purposes of analysis. For non-aggravated 
robbery, the median head sentence for both NSW and Queensland was 30 months compared with 20.5 months in 
Victoria. Serious robbery offences in NSW and Queensland were examined separately. NSW had a higher median 
head sentence of 45 months compared with 36 months in Queensland. For the prevalent offence of armed 
robbery, NSW had a median head sentence of 49 months compared with 36 months in Victoria. 

The median head sentence in NSW for break and enter/burglary was 36 months compared with 24 months in 
both Victoria and Queensland. 

Statutory maximum penalties 

Statutory maximum penalties for a range of offences were compared across five Australian jurisdictions and 
two overseas jurisdictions. New South Wales, Victoria and Queensland have very similar maximum penalties for 
the offences analysed. The maximum penalty for sexual assault of a child under 10 in NSW (natural life without 
parole for the aggravated offence) is higher than Queensland (life with a possibility of parole) and Victoria 
(25 years). However, South Australia has the highest maximum penalty (life) for the most aggravated form of 
dangerous/culpable driving causing death, followed by Victoria (20 years). South Australia has a maximum 
penalty of life for offences falling within all five offence categories, while Queensland has a maximum penalty of 
life for offences falling in all but one of the categories (dangerous/culpable driving causing death).

Imprisonment rates per 100,000 population

In 2014, the NSW imprisonment rate per 100,000 adult population (181.7) was slightly lower than the Australian 
average (185.6). New South Wales had a higher rate than Victoria (134.4), the Australian Capital Territory (130.4), 
and Tasmania (112.0). However, the rate in NSW was lower than the Northern Territory (829.4), Western Australia 
(264.6), Queensland (192.9) and South Australia (187.9). Internationally, Australia had a lower imprisonment 
rate per 100,000 population than New Zealand, England (including Wales) and the United States, but had a 
higher rate than Canada.

Indigenous offenders

As at 30 June 2014, the age standardised imprisonment rate for Aboriginal and Torres Strait Islander prisoners 
in Australia was 1,857.2 per 100,000 adult Aboriginal and Torres Strait Islander population. This is just under 
13 times higher than non-Indigenous prisoners who had an age standardised imprisonment rate of 144 per 
100,000 adult non-Indigenous population. The median age of Aboriginal and Torres Strait Islander prisoners 
was 31.0 years, which is 4.3 years lower than the median age of non-Indigenous offenders (35.3 years).


