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Introduction
This Sentencing Trends & Issues reports 
penalties imposed in the NSW District and 
Supreme Courts (the higher courts) in 2010 and, 
where possible, compares the findings with 
those reported in a similar study by the Judicial 
Commission of NSW in 2002 (2002 study).1 
It presents some general findings about the 
profile of offenders, the frequency of offences 
before the higher courts, and their classification 
under the Australian and New Zealand Standard 
Offence Classification (ANZSOC).2 It also 
identifies the 20 most common proven principal 
offences3 dealt with in these courts in 2010 and 
the range of penalties imposed. These offences 
account for almost two thirds of all finalised 
offences in a given year. Legislative changes 
which may have influenced the ranking of, and 
sentencing patterns for, particular offences since 
the 2002 study are discussed.

This study also completes a series of studies 
undertaken by the Judicial Commission 
examining sentencing patterns in other NSW 
jurisdictions in 2010. The first reported on the 
penalties imposed for common offences in the 

NSW Children’s Court,4 and the second reported 
on the most common offences dealt with by the 
NSW Local Court.5 Together, these three reports 
provide an overview of sentencing patterns for 
courts exercising criminal jurisdiction in NSW 
and can be used as a benchmark to compare 
sentencing patterns in the future. 

Data source and methodology
Sentencing data for the higher courts are 
provided by the NSW Bureau of Crime Statistics 
and Research (BOCSAR) and then processed 
to generate the statistics which appear on the 
Judicial Information Research System (JIRS).6

This Trends analyses sentencing data for proven 
offences finalised in the higher courts in 2010.7 
The data have been “corrected” to take into 
account the outcomes of successful conviction 
or sentence appeals to the NSW Court of 
Criminal Appeal and the High Court of Australia.8 

Penalties imposed under Pt 2 of the Crimes 
(Sentencing Procedure) Act 1999 and/or Pt IB of 
the Crimes Act 1914 (Cth) are recorded and only 

1 See J Keane, P Poletti and H Donnelly, “Common offences and the use of imprisonment in the District and Supreme 
Courts in 2002”, Sentencing Trends & Issues, No 30, Judicial Commission of NSW, 2004 (2002 study). 

2 Australian Bureau of Statistics, Australian and New Zealand Standard Offence Classification (ANZSOC), 2011, 3rd edn,  
cat no 1234.0, ABS, Canberra. Only the title was changed and some minor typographical errors corrected from the  
2nd edn, published in 2008 (Australian Standard Offence Classification (ASOC)). The classification content and structure 
remain unchanged. 

3 See the definition of “principal offence” at n 13. 
4 P Poletti and G Brignell, Sentencing for common offences in the NSW Children’s Court: 2010, Research Monograph No 36, 

Judicial Commission of NSW, 2012.
5 G Brignell, Z Baghizadeh and P Poletti, “Common offences in the NSW Local Court: 2010”, Sentencing Trends & Issues, 

No 40, Judicial Commission of NSW, 2012.
6 The data provided by the NSW Bureau of Crime Statistics and Research (BOCSAR) are audited by the Judicial 

Commission. There are some small differences in the counting practices of the Judicial Commission and BOCSAR.
7 The data do not include appeals against sentences imposed in the Local Court.
8 Where an appeal to the NSW Court of Criminal Appeal or the High Court of Australia resulted in an acquittal (6 cases), a 

new trial (6 cases) or remittal to the lower court (3 cases), the record was removed from the data. If the appeal resulted in a 
new sentence, that sentence replaced the first instance penalty on the Judicial Information Research System (JIRS)  
(104 cases). Sentences imposed after a retrial or remittal are included if they fell within the study period. Results in appeal 
cases published on Caselaw NSW up to and including 30 September 2012 have been taken into account.



2

Judicial  Commission of New South Wales

the primary penalty is reported.9 The data exclude 
sentences imposed following breach proceedings,10 
penalties imposed under Pt 3, Div 4 of the Children 
(Criminal Proceedings) Act 198711 and pre-trial 
diversion of offenders.12 

Where an offender has been sentenced in more 
than one finalised court appearance during the 
data period, the sentence imposed in each finalised 
court appearance is included. 

Where an offender has been sentenced for multiple 
offences in a single finalised court appearance, the 
offence which attracts the most severe sentence 
is selected as the principal offence.13 Unless 
otherwise indicated below, the principal offence is 
used in the analyses of offences.

Where a particular legislative provision contains more 
than one offence, the offences are generally treated 
as a single offence if the maximum penalty for each is 
the same. Where different maximum penalties apply, 
the offences are treated as separate offences.

For the purposes of ranking offences, sentences 
for inchoate offences (such as attempts to commit 
an offence and conspiracy) and offences where 
the Crown relied on accessorial liability (such as 
accessory before the fact14 and aid and abet), 
are generally not included with sentences for the 
substantive offence.15 However, offenders who were 
criminally liable on the basis of common purpose or 
extended common purpose are included.

Terminology 
The term “median” refers to the sentence which lies 
in the middle of a range of values. The term “mean” 
refers to the average value. The term “mode” is 
used to indicate the most frequently occurring 
value or values. The percentages in parentheses 
following the mode indicate the number of 
offenders who were given that value for the penalty. 

In respect of full-time imprisonment, the percentage 
of terms which fall within the middle 50% range of 
values is shown. The lower limit of this range is set 
at the first quartile (or 25th percentile) and the upper 
limit is set at the third quartile (or 75th percentile). This 
range shows the spread of values near the centre.

In respect of custodial sentences generally, the “full 
term” refers to the non-parole period of the sentence 
and the balance of the term of the sentence. The 
“NPP/fixed term” refers to the minimum period of 
time to be served in custody.16 Both terms relate 
to the principal offence only and do not reflect the 
overall or effective sentence where an offender has 
committed multiple offences and the court, applying 
the totality principle, has imposed either consecutive 
or partly consecutive sentences. These cases are 
referred to in the Trends as “consecutive cases”.17 
The “overall full term” and the “overall NPP/fixed 
term” reflect the overall or effective sentence imposed 
for all cases whether the offender committed multiple 
offences or not.18 The “overall NPP/full term ratio” 
refers to the ratio between the non-parole period and 
the full term of the overall sentence.

9 As the Trends reports only primary penalties, fines which are imposed in addition to other penalties higher in the sentencing 
hierarchy (for example, pursuant to ss 14 and 15 of the Crimes (Sentencing Procedure) Act 1999 or s 4B of the Crimes Act 
1914 (Cth)), and ancillary penalties, such as compensation and forfeiture orders, are not reported.

10 Sentences imposed following breaches by offenders of suspended sentences, community service orders (CSOs) and good 
behaviour bonds are excluded on the basis that they arise under breach provisions which provide for a call-up procedure which 
may result in offenders being resentenced for the original offences. Hence, these are not regarded as offences in the strict sense. 

11 Seven cases were excluded.
12 Pre-Trial Diversion of Offenders Act 1985, s 3A, permits diversion of offenders charged with intrafamilial child sexual assault offences 

to the Pre-Trial Diversion of Offenders Program (6 cases where a referral was made to Cedar Cottage). From 1 September 2012, no 
new referrals can be made to Cedar Cottage following the repeal of the Pre-Trial Diversion of Offenders Regulation 2005.

13 If an offender committed two or more offences and received identical penalties, the offence with the highest statutory maximum 
penalty is selected as the principal offence. If two or more offences have the same statutory maximum penalty, the offence with a 
Form 1 attached is selected as the principal offence. Where there is no Form 1, a standard non-parole (SNPP) offence, substantive 
offence, or a completed offence rather than a “with intent” offence, is selected as the principal offence. Where none of these 
differentiating features is present, the offence with the highest Median Sentencing Ranking (MSR) is selected as the principal offence. 
The MSR is a measure of offence seriousness in NSW, jointly developed in 2010 by BOCSAR and the Judicial Commission.  
See I MacKinnell, P Poletti and M Holmes, “Measuring offence seriousness”, Crimes and Justice Bulletin, No 142, BOCSAR, 2010. 
The MSR was not used to select the principal offences in the 2002 study. However, its use in the Trends did not have an impact on 
the rankings for any offences.

14 Accessory after the fact offences are excluded because they attract a different maximum penalty.
15 Commonwealth drug offences are an exception; see the discussion on pp 5–6.
16 Fixed terms of imprisonment include sentences of life imprisonment and limiting terms. 
17 A case is defined as consecutive if either the full term or the NPP/fixed term for the overall sentence exceeds the full term or 

NPP/fixed term for the principal offence. In 2011, the aggregate sentencing scheme was introduced to remove some of the 
complexity involved when sentencing offenders for multiple offences: Crimes (Sentencing Procedure) Amendment Act 2010, 
Sch 2 (commenced 14 March 2011). These amendments do not apply to sentences discussed in the Trends.

18 The 2002 study used a different approach for reporting sentences of full-time imprisonment by differentiating between 
consecutive and non-consecutive cases. Figures for overall sentences were not provided in 2002.
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The term “2002 list” refers to the list of 20 most 
common principal offences sentenced in the higher 
courts in 2002 as shown in Table 1 of the 2002 
study. The term “2010 list” refers to the list of 20 
most common principal offences sentenced in the 
higher courts in 2010 as shown in Table 1 below.

The abbreviation “SNPP” refers to standard non-
parole period, “pu” refers to penalty units,19 and 
“pp” refers to percentage points.

Criminal jurisdiction of the higher courts
The higher courts have jurisdiction to hear and 
determine indictable offences.20 Most indictable 
offences are dealt with in the District Court, but the 
most serious offences, such as murder, are dealt with 
in the Supreme Court. Certain indictable offences 
may be dealt with summarily if an election is not 
made to proceed on indictment (NSW offences) or if 
there is consent for the matter to proceed summarily 
(Commonwealth offences) (together these are referred 
to below as “summary/indictable offences”).

NSW offences: Under Ch 5 of the Criminal 
Procedure Act 1986, indictable offences listed in 
Tables 1 and 2 of Sch 1 of that Act must be dealt 
with summarily by the Local Court unless in the case 
of Table 1 offences, the prosecuting authority or 
person charged elects to have the offence dealt with 
on indictment; and in the case of Table 2 offences, 
the prosecuting authority elects to have the offence 
dealt with on indictment.21 Those indictable offences 
that cannot be dealt with summarily are sometimes 
described as “strictly indictable”.

Commonwealth offences: Under ss 4J and 4JA22 
of the Crimes Act 1914 (Cth), certain indictable 
offences may be dealt with summarily with the 
consent of the prosecutor and the defendant. 
Section 4G defines Commonwealth indictable 
offences as offences punishable by more than 
12 months’ imprisonment, unless the contrary 
appears. Generally, those Commonwealth offences 
with a maximum penalty exceeding 10 years’ 
imprisonment are “strictly indictable”. 

Defendants are committed for trial or sentence to 
the higher courts from the Local Court or Children’s 
Court. A “serious children’s indictable offence” 
must be dealt with “according to law” in the higher 
courts.23 

When an offender is committed for trial or 
sentence, related or back up charges24 may also 
be transferred to the court to which the offender 
was committed under s 166 and related provisions 
of the Criminal Procedure Act.25 Section 168(3) 
requires the court to sentence the offender for 
these back up or related offences as though 
they were being sentenced in the Local Court. In 
rare cases, where there have been no committal 
proceedings or if the Local Court discharges a 
defendant at committal, the Director of Public 
Prosecutions may file an ex-officio indictment in 
either the District or Supreme Court.

Significant legislative amendments
Many differences between 2002 and 2010 
sentencing data may, at least partly, be explained 
by legislative amendments made in the intervening 
years. As will be shown, not only have some of 
these changes affected the distribution of the most 
common offences for 2010, but also the sentencing 
patterns for particular offences. 

SNPP sentencing scheme
The most significant legislative amendment 
occurred on 1 February 2003 when the new SNPP 
sentencing scheme in Pt 4, Div 1A of the Crimes 
(Sentencing) Procedure Act was introduced (the 
SNPP scheme).26 The SNPP scheme created 
SNPPs for offences included in the Table to Div 1A, 
and applied to offences committed from that date. 
Offenders sentenced to life imprisonment or any 
other indeterminate period, or to detention under 
the Mental Health (Forensic Provisions) Act 199027 
were excluded from the scheme.28

19 One penalty unit is currently equivalent to $110: Crimes (Sentencing Procedure) Act, s 17; Crimes Act 1914 (Cth), s 4AA(1).
20 Criminal Procedure Act 1986, s 8.
21 ibid, s 260.
22 Section 4JA permits the summary disposal of an offence where the maximum penalty is a fine only.
23 Children (Criminal Proceedings) Act 1987, s 17. A “serious children’s indictable offence” is defined in s 3(1) and includes, inter alia, 

offences punishable by imprisonment for life or 25 years and certain sexual assault offences.
24 Defined in Criminal Procedure Act, s 165.
25 Criminal Procedure Act, ss 167–169.
26 Part 4, Div 1A was inserted into the Crimes (Sentencing Procedure) Act by the Crimes (Sentencing Procedure) Amendment 

(Standard Minimum Sentencing) Act 2002.
27 Known as the Mental Health (Criminal Procedure) Act 1990 before 1 March 2009. 
28 Crimes (Sentencing Procedure) Act, s 54D.



4

Judicial  Commission of New South Wales

The SNPP scheme introduced SNPPs for five 
of the offences which appeared in the 2002 list. 
Four of these offences, “aggravated break, enter, 
etc, and commit a serious indictable offence”, 
“wounding or grievous bodily harm with intent”, 
“supply or knowingly take part in supply prohibited 
drug — commercial quantity”, and “aggravated 
sexual assault” also appear in the 2010 list. The 
fifth, “murder” which was ranked 16th in 2002, did 
not appear in the 2010 list. The offence of “sexual 
assault”, which is an SNPP offence, appears in the 
2010 list, but did not appear in the 2002 list.

Further amendments to the SNPP scheme introduced 
by the Crimes (Sentencing Procedure) Amendment 
Act 2007 and the Crimes Amendment (Sexual 
Offences) Act 2008 commenced on 1 January 2008 
and 1 January 2009 respectively. The first created 
SNPPs for further offences, including “recklessly 
cause grievous bodily harm” and “reckless wounding” 
which appeared in the 2010 list as separate 
offences.29 The second introduced a new aggravated 
offence,30 assigned an SNPP to that offence, and 
excluded from the scheme offenders under 18 
years of age when the offence was committed.31 A 
study by the Judicial Commission (SNPP study)32 
compared sentences imposed before and after 
the introduction of the SNPP scheme for offences 
included in the Table to Div 1A as first enacted.33 In 
2010, these SNPP offences accounted for 22.7% of 
all principal offences. This rose to 29.4% when the 
further offences added to the Table in 2008 and 2009 
were taken into account. After exclusions,34 the SNPP 
scheme applied to 26.3% of all principal offences in 
2010. 

The SNPP study found that the severity of penalties 
imposed and the duration of sentences of full-time 
imprisonment for SNPP offences had generally 
increased. It also found that the guilty plea rate had 
significantly increased. However, since the publication 
of the SNPP study, the High Court delivered its 
decision in Muldrock v The Queen,35 which changes 

the approach to be taken by higher courts when 
sentencing for an SNPP offence. Whether the pattern 
of increased sentences demonstrated by the SNPP 
study is maintained following Muldrock remains to be 
seen. 

The SNPP study examined sentences imposed 
for a five-year period following the introduction 
of the SNPP scheme. It is not possible to draw 
meaningful comparisons between that period and 
the sentences imposed in 2010 for SNPP offences 
given the small numbers of cases involved when 
examining only a single year.

Repeal of s 16G of the Crimes Act 1914 (Cth)
Section 16G of the Crimes Act 1914 (Cth) was 
repealed by the Crimes Legislation Amendment 
(People Smuggling, Firearms Trafficking and Other 
Measures) Act 2002 (Cth). This repeal applies to all 
federal sentences imposed from 16 January 2003. 
Section 16G (rep) required a court sentencing an 
offender for a Commonwealth offence to reduce the 
sentence when remissions were not available in the 
particular State (or Territory) where the sentence was 
being imposed. It was anticipated that the repeal of 
the section would result in increased sentences.36 

Other legislative amendments
The Crimes Amendment (Gang and Vehicle Related 
Offences) Act 2001 commenced on 14 December 
2001 for offences committed from that date. The 
Act created new aggravated offences for certain 
offences committed in company, which attracted 
higher maximum penalties than the basic offences. 
Given the timing of the amendments and the time 
it ordinarily takes to finalise matters committed 
to the higher courts, the full impact of these 
amendments on sentencing would not have been 
evident in 2002, nor reflected in the findings of 
the 2002 study.37 Two of the offences in the 2002 
list which appear in the 2010 list were affected 

29 See the discussion on p 5.
30 Crimes Act 1900, s 66A(2) “aggravated sexual intercourse with a child under 10”.
31 Crimes (Sentencing Procedure) Act, s 54D(3).
32 P Poletti and H Donnelly, The impact of the standard non-parole period sentencing scheme on sentencing patterns in New 

South Wales, Research Monograph No 33, Judicial Commission of NSW, 2010 (the SNPP study).
33 The SNPP study covered first instance sentencing data before the introduction of the SNPP scheme from 3 April 2000 to 31 January 

2003 and from the introduction of the scheme on 1 February 2003 to 31 December 2007.
34 Including 31 cases where the SNPP scheme did not apply because the offence was committed before 1 February 2003.
35 (2011) 244 CLR 120.
36 R v Paliwala (2005) 153 A Crim R 451 at [39]–[41]; R v Bezan (2004) 147 A Crim R 430 at [18].
37 Analysis of the most common offences in 2010 affected by these amendments revealed the median number of days between the 

dates of offence and sentence was just over 15 months (469 days). The number of days ranged from 119 (approximately 4 months) 
to 1,993 (approximately 65 months). If there were similar delays in 2002, it is likely that many of these offences would not have been 
dealt with then.
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by these changes: “assault occasioning actual 
bodily harm”, which appears in the 2010 list in 
addition to the recast “in company” offences; 
and “malicious wounding/infliction of grievous 
bodily harm” which reappears in the 2010 list, 
although the “in company” offences do not.38 This 
latter offence was also affected by subsequent 
amendments discussed below.

The Drug Misuse and Trafficking Amendment 
(Hydroponic Cultivation) Act 2006 commenced 
on 14 July 2006 for offences committed from 
that date. In addition to creating new offences 
relating to the cultivation of prohibited plants by 
enhanced indoor means, that Act also amended 
Sch 1 of the Drug Misuse and Trafficking Act 
1985. “Cannabis plant” was replaced by two 
new categories, “Cannabis plants cultivated by 
enhanced indoor means” and “Cannabis plant — 
other”. The quantities for commercial and large 
commercial quantities of cannabis cultivated 
by enhanced indoor means were set at 50 and 
200 plants respectively, five times lower than for 
outdoor production, reflecting the higher yields 
produced by this method. These amendments 
were introduced partly because NSW Police had 
detected a significant increase in the number of 
hydroponic cannabis operations.39 The appearance 
of the offence of “cultivate or knowingly take part in 
cultivate prohibited plant — commercial quantity” 
in the 2010 list is perhaps reflective of the police 
experience resulting in these amendments.

The Crimes Amendment Act 2007 introduced 
amendments aimed at modernising and 
simplifying particular offences in the Crimes 
Act 1900. The most significant amendment 
was the replacement of “maliciously” as a fault 
element for particular offences with “recklessly” 
or “intentionally”. A number of offences were 
reworded as a result. Maximum penalties for some 
offences also increased.40 

Offences against ss 33 and 35, which appear in 
the 2002 and 2010 lists, were affected by these 
changes. Offences under s 35 relating to grievous 
bodily harm or wounding were recast as four 

separate offences: “reckless grievous bodily harm — 
in company” (s 35(1)); “reckless grievous bodily harm” 
(s 35(2)); “reckless wounding — in company” (s 35(3)); 
and “reckless wounding” (s 35(4)). The maximum 
penalties for causing grievous bodily harm (whether 
in company or not) were increased. Previously, the 
maximum penalty was the same as for wounding. The 
amendments to s 35 commenced on 29 September 
2007 for offences committed from that date. These 
changes partly explain the different rankings from 
2002 to 2010.41 

The offence of “wounding or grievous bodily harm 
with intent” under s 33 was separated into two 
subsections: “intent to cause grievous bodily harm” 
(s 33(1)) and “intent to resist arrest” (s 33(2)). The 
offence relating to discharging firearms with intent 
was transferred to s 33A. These amendments 
commenced on 15 February 2008 for offences 
committed from that date. These changes do not 
prevent comparisons being drawn for this offence 
between 2002 and 2010.42 

The Law and Justice Legislation Amendment 
(Serious Drug Offences and Other Measures) Act 
2005 (Cth) commenced on 6 December 2005 for 
serious drug offences committed from that date. 
Importantly, the various offences under s 233B(1) 
of the Customs Act 1901 (Cth) relating to the 
importation and possession of prohibited imports 
(narcotic goods) were repealed and analogous 
offences were inserted into Pt 9.1, Div 307 (Import-
export offences) of the Criminal Code (Cth). These 
amendments substantially restructured the former  
s 233B offences and a number of the expressions 
used to describe drugs were changed. “Prohibited 
imports” and “narcotic goods” became “border 
controlled drugs”. The term “trafficable” used in the 
Customs Act was replaced in the Criminal Code 
with “marketable”. Offences such as “importing 
drugs”, “possessing drugs unlawfully imported” and 
“possessing drugs reasonably suspected of being 
unlawfully imported” are now separate offences 
compared with s 233B (rep) which grouped together 
a series of different offences under s 233B(1) (rep). 
Although the offences have been restructured and 

38 The third, “use/possess weapon with intent” appeared in 2002 list but does not appear in the 2010 list. However, this was not 
due to the amendments because the number of cases in 2010 fell well outside the top 20 even when “in company” offences 
were factored in.

39 Second Reading Speech, Drug Misuse and Trafficking Amendment (Hydroponic Cultivation) Bill 2006, NSW, Legislative 
Assembly, Debates, 25 May 2006, p 473.

40 Second Reading Speech, Crimes Amendment Bill 2007, NSW, Legislative Council, Debates, 26 September 2007, p 2318.
41 See the discussion on p 11 and Table 1 on p 12.
42 As ss 33(1) and (2) have the same statutory maximum penalty, they are treated as a single offence in the Trends. None of the s 33 

offences in the 2002 study involved the discharge of firearms.
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terminology has changed, the maximum penalties 
are the same. To allow comparison with the 2002 
study, those offences in the Criminal Code which 
were previously in s 233B(1) (rep) of the Customs 
Act have been combined.

General findings
A total of 2,911 offenders43 were sentenced in the 
higher courts in 2010 for 6,678 offences, whether 
or not the offence was a principal offence. The 
overwhelming majority of offences were finalised in 
the District Court (97.7%), while 2.3% were finalised 
in the Supreme Court. In terms of offenders, 2.5% 
were dealt with in the Supreme Court. The vast 
majority of offences were committed contrary to 
NSW law (92.6%),44 while 7.4% were committed 
contrary to Commonwealth legislation. A small 
number of offenders (1.4%) were prosecuted for 
both NSW and Commonwealth offences. These 
were all dealt with in the District Court. Significantly, 
the Supreme Court dealt with disproportionately 
more Commonwealth offences (21.8%) than the 
District Court (7.0%).45

Appendix A shows a breakdown of the 6,678 
offences by ANZSOC division and subdivision, and 
for the most common subdivisions, by ANZSOC 
group.46 The most common offences fell into 
ANZSOC division “illicit drug offences”, accounting 
for 17.5% (1,166) of all offences. Of those, 801 
(12.0% of all offences) fell within the subdivision 
“deal or traffic in illicit drugs”. The next most 
common offences fell into the following ANZSOC 
divisions:

•	 “sexual assault and related offences” (1,022 or 
15.3%)

•	 “robbery, extortion and related offences” (839 or 
12.6%)

•	 “fraud, deception and related offences” (700 or 
10.5%)

•	 “acts intended to cause injury” (696 or 10.4%), in 
particular the subdivision, “assault” (659 or 9.9%)

•	 “unlawful entry with intent/burglary, break and 
enter” (669 or 10.0%).

The most common ANZSOC groups were, in 
descending order:

•	 “aggravated sexual assault” (887 or 13.3%)

•	 “aggravated robbery” (751 or 11.2%)

43 There were no corporate offenders in 2010.
44 Common law offences which do not engage a statute are included in NSW offences.
45 Chi-square test, p < 0.000.
46 An analysis of offences using ANZSOC was not undertaken in the 2002 study.

•	 “unlawful entry with intent/burglary, break and 
enter” (669 or 10.0%)

•	 “deal or traffic in illicit drugs — non-commercial 
quantity” (591 or 8.8%)

•	 “serious assault resulting in injury” (565 or 8.5%).

Among the six most common ANZSOC divisions 
described above, “fraud, deception and related 
offences” (81.6%) and “sexual assault and related 
offences” (67.5%) had substantially higher than 
average rates of multiple offences (45.5%). Offences 
of “unlawful entry with intent/burglary, break and 
enter” had a rate of multiple offences (47.7%) slightly 
higher than the average rate. On the other hand, 
“illicit drug offences” (40.4%), “robbery, extortion 
and related offences” (38.4%) and “acts intended to 
cause injury” (34.5%) had lower than average rates 
of multiple offences. 

As shown, certain types of cases are 
disproportionately more likely to involve multiple 
offences. Although the order of offence types 
according to the principal offence changes as a 
result, five of the six ANZSOC divisions are still the 
most common:

•	 “illicit drug offences” (733 or 25.2%), in particular 
the subdivision, “deal or traffic in illicit drugs” 
(507 or 17.4%)

•	 “robbery, extortion and related offences” (542 or 
18.6%)

•	 “acts intended to cause injury” (403 or 13.8%), 
in particular the subdivision, “assault” (392 or 
13.5%)

•	 “unlawful entry with intent/burglary, break and 
enter” (396 or 13.6%)

•	 “sexual assault and related offences” (277 or 9.5%).

The most common ANZSOC groups for principal 
offences were, in descending order:

•	 “aggravated robbery” (481 or 16.5%)

•	 “unlawful entry with intent/burglary, break and 
enter” (396 or 13.6%)

•	 “serious assault resulting in injury” (378 or 13.0%).

•	 “deal or traffic in illicit drugs — non-commercial 
quantity” (350 or 12.0%)

•	 “aggravated sexual assault” (239 or 8.2%).

Appendix A also shows a breakdown of all 2,911 
principal offences by ANZSOC.  
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Offender characteristics 
Gender: Offenders sentenced in the higher courts 
were predominantly male (89.8%), while 10.2% 
were female. 

Age: The median age of offenders at the time of the 
offence was 27.8 years and the mean age was  
30.6 years. The youngest offender was aged 12 years 
and the oldest was 79 years. The most common age 
was 18 years (9.2%), followed by 19 years (6.8%). 
Juvenile offenders accounted for 3.2% of offenders.

Indigenous status: Aboriginal and Torres 
Strait Islander persons accounted for 20.1% of 
offenders.47 

Court location: Around seven in 10 cases were 
finalised in Sydney (69.2%), 20.0% were finalised in 
courts located in rural NSW and 10.8% were finalised 
in courts located in Newcastle or Wollongong.

Offence seriousness: Almost three-quarters of 
principal offences were strictly indictable offences 
(73.1%). Just over a quarter were summary/indictable 
offences (26.1%): 23.9% where an election was made 
to deal with the NSW offence on indictment; and 
2.2% where there was not consent to deal with the 
Commonwealth offence summarily. The remaining 
offences (0.8%) were dealt with as a consequence of 
the procedure in s 166 and related provisions of the 
Criminal Procedure Act.48 

Number of offences/Form 1 matters:49 Just over 
half of offenders were sentenced for one offence 
only (54.5%), while almost half were sentenced for 
multiple offences (45.5%): 22.1% were sentenced 

for two offences; 9.8% for three offences; 4.5% for 
four offences; and 9.1% for five or more offences.50 

Around three in 10 offenders (29.2%) had other 
matters taken into account on a Form 1 when the 
offender was sentenced for the principal offence. 

Overall, around six in 10 offenders (59.2%) were 
sentenced for multiple offences and/or for further 
offences on a Form 1 (including 15.5% of offenders 
with both).

Plea: Nine in 10 offenders pleaded guilty (90.0%): 
57.3% entered their plea at the earliest opportunity 
in the Local Court; and 32.8% were committed for 
trial but entered a guilty plea at arraignment or later 
in the higher court.51 Around one in 10 offenders 
(9.5%) pleaded not guilty.52 The remaining offenders 
(0.4%) were found not guilty of a more serious 
offence but guilty of the statutory alternative.53

Prior record: Almost three-quarters of offenders 
had a prior record (72.4%): 44.5% had prior 
offences of the same type; and 27.8% had priors 
of a different type.54 Just over a quarter had no 
prior record of offending (27.6%). Overall, 34.2% of 
offenders had previously served a term of full-time 
imprisonment: 23.2% for an offence of the same 
type; and 11.0% for a different type of offence.55

Deferral for rehabilitation or other purpose: 
Sentence proceedings were adjourned for 51 
offenders (1.8%) pursuant to s 11 of the Crimes 
(Sentencing Procedure) Act to facilitate rehabilitation 
or permit participation in an intervention program.

47 This figure includes only those offenders identified as Indigenous. The Indigenous status of offenders was unknown in 135 
cases (4.6%). 

48 In all but one of the 24 matters dealt with in this way, the offender was tried on a more serious charge and found not guilty: in 13 of 
these cases, the offender was found not guilty of deemed supply prohibited drug pursuant to the Drug Misuse and Trafficking Act 
1985, ss 25(1) and 29, and sentenced instead for possessing a prohibited drug under s 10. In the other case, the offender was 
committed for sentence on several charges, but because the related offence received the most severe penalty it was selected 
as the principal offence.

49 NSW Form 1 matters: s 32 of the Crimes (Sentencing Procedure) Act allows the court to deal with further charges the offender 
wants taken into account when being sentenced for the principal offence. Commonwealth Form 1 matters (typically referred 
to as s 16BA schedules): s 16BA of the Crimes Act 1914 (Cth) allows the court, subject to the requirements of the section, to 
take into account other federal offences to which an offender has admitted guilt. 

50 One offender was sentenced for 119 sexual assault and related offences, all committed against a child. Another offender was 
sentenced for 37 offences which were mostly fraud, deception and related offences.

51 Offenders who pleaded guilty at committal proceedings were counted as entering their plea at the earliest opportunity, even 
if they were later arraigned in the higher courts for the same offence (which can occur because of a defect in the Court 
Attendance Notice).

52 This includes 10 offenders who were found to have committed the offence charged following a special hearing: Mental Health 
(Forensic Provisions) Act 1990, ss 19(2) and 22(1)(c). At a special hearing, an accused is taken to have pleaded not guilty: s 21(3)(a).

53 In eight of these 12 cases, the offender was found not guilty of murder but guilty of manslaughter. 
54 A prior offence is of the same type if the principal and prior offences fall within the same broad offence type. There are seven 

offence types, including: drug, sexual, fraud, property, violent, driving and breach offences. Where offenders had prior offences 
of both the same and a different type, these have been included in the group of offenders with priors of the same type.

55 The prior record was unknown in 71 cases (2.4%). Accordingly, these figures are based on 2,840 offenders. 
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Bail status at sentencing: Approximately half of 
the offenders were on bail at the time of sentencing 
(50.5%)56 and the other half were in custody 
(49.5%): 36.5% were on remand (bail refused); and 
13.0% were in custody serving a sentence for a 
prior offence.57

Other factors: Data are not readily available for 
certain other factors which may be relevant to the 
assessment of the appropriate sentence in a given 
case, including:

•	 the offender’s role, particularly where more than 
one offender is prosecuted

•	 whether the offender was subject to conditional 
liberty (such as bail or parole) when he or she 
committed the offence

•	 the offender’s motive for committing the offence

•	 whether the offender provided assistance to 
authorities

•	 the offender’s medical or mental condition

•	 the offender’s prospects of rehabilitation.

When sentencing offenders, a number of factors 
relating to the offender and the offence must be 
taken into account. Some of these are identified 
above. The decision about the weight to be 
given to any factor is a matter for the sentencing 
judge. All members of the High Court in Muldrock 
referred, with approval, to McHugh J’s statement in 
Markarian v The Queen:58 

“[T]he judge identifies all the factors that are 
relevant to the sentence, discusses their 
significance and then makes a value judgment 
as to what is the appropriate sentence given all 
the factors of the case.”59 

The Trends does not examine the relationship 
between offender characteristics (factors) and the 
penalties imposed.

56 This includes offenders on bail following a deferral of sentencing for rehabilitation or other purpose.
57 The bail status was unknown in one case. Accordingly, these figures are based on 2,910 offenders.
58 (2005) 228 CLR 357.
59 ibid at [51].
60 Crimes (Sentencing Legislation) Amendment (Intensive Correction Orders) Act 2010, Sch 1[6].
61 ibid, Sch 1[8]. It has been recently held that the focus of an intensive correction order (ICO) is not confined to rehabilitation:  

R v Pogson [2012] NSWCCA 225 at [99]. As is the case with any sentencing option not requiring immediate imprisonment, an 
ICO may also reflect a significant degree of leniency: R v Pogson at [108]; Whelan v R [2012] NSWCCA 147 at [120].

62 Crimes (Sentencing Legislation) Amendment (Intensive Correction Orders) Act 2010, Sch 1[7]. Renumbered from s 7 on 1 October 
2010.

63 These include matters dealt with for the Commonwealth equivalent under the Crimes Act 1914 (Cth), s 20.
64 These include matters dealt with for the Commonwealth equivalent under the Crimes Act 1914 (Cth), s 19B.

Penalties 
The Crimes (Sentencing Procedure) Act (the Act) 
sets out the penalties available to the higher courts. 
Unless otherwise specified, references to sections 
below are to sections of the Act. The Act divides 
penalties into custodial sentences and non-custodial 
sentences. Custodial sentences are full-time 
imprisonment (ss 5, 44–46), periodic detention (PD) 
(s 6, available until 30 September 2010),60 intensive 
correction orders (ICOs) (s 7, available from  
1 October 2010)61 and home detention (HD) (s 6).62 
Non-custodial penalties are suspended sentences 
(s 12), community service orders (CSOs) (s 8), 
good behaviour bonds (s 9) (bonds),63 dismissals 
of charges and conditional discharges (s 10),64 
and convictions with no other penalty (s 10A 
convictions). The term “imprisonment” includes 
custodial sentences and suspended sentences. 

Figure 1 shows the distribution of penalty types for 
the 2,911 offenders sentenced in the higher courts 
in 2010 (principal offences only). The x-axis shows 
the penalty types ascending in order of severity and 
the y-axis shows the frequency with which these 
penalties were imposed. 
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Figure 1:  Distribution of penalty types for offenders sentenced in the NSW higher courts in 2010  
(principal offences only) 
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Summary of findings (in order of frequency)65

Full-time imprisonment was by far the most 
common penalty ordered by the higher courts 
accounting for 70.0% of penalties imposed, very 
similar to that observed in 2002 (69.6%). The 
median full term was 40 months, unchanged from 
2002. The middle 50% range was 30 to 60 months, 
accounting for 53.2% of full terms. The median 
NPP/fixed term was 21 months.66 The middle 50% 
range was 13 to 36 months, accounting for 54.8% 
of NPP/fixed terms.67 Fixed terms of full-time 
imprisonment were imposed in 2.6% of cases.

The terms reported above relate to the principal 
offence only and therefore do not reflect the 
overall sentence imposed for multiple offences. 

Just over half of the offenders who received full-time 
imprisonment were sentenced for multiple offences 
(51.2%). Of these, two-thirds (66.8%) involved 
consecutive or partly consecutive sentences. The 
remainder received wholly concurrent sentences. 
Consequently, just over a third of all sentences of full-
time imprisonment were consecutive cases (34.2%), a 
figure which has tripled since 2002 (from 11%). 

After taking into account consecutive cases, the 
median overall full term was 45 months. The middle 
50% range was 30 to 67 months, accounting for 
54.3% of overall full terms. The median overall 
NPP/fixed term was 24 months.68 The middle 50% 
range was 15 to 40 months, accounting for 52.7% 
of overall NPP/fixed terms.69 

65 As the 2002 study did not examine the length of penalties other than prison sentences, no comparisons can be made with that 
study for penalty types other than full-time imprisonment.

66 A non-parole period is not normally set where the term of the sentence is 6 months or less: Crimes (Sentencing Procedure) Act, s 46. 
A court may decline to set a non-parole period if it appears appropriate to do so: s 45(1). 

67 An analysis of NPP/fixed terms was only undertaken in relation to non-consecutive cases in the 2002 study. However, 
excluding consecutive cases might distort the results by understating the actual terms to be served by offenders: see the 
discussion of consecutive cases on p 2. Although the Trends includes both consecutive and non-consecutive cases, caution 
must be exercised in construing the findings for the NPP/fixed term for the principal offence only. 

68 Fixed terms of full-time imprisonment were imposed in 2.3% of these cases.
69 An analysis of overall sentences was not undertaken in the 2002 study.
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70 The balance of the term of the sentence must not exceed one-third of the non-parole period of the sentence (or put another 
way, the non-parole period must not be less than three-quarters of the full term of sentence) unless the court decides that there 
are special circumstances for it being more: Crimes (Sentencing Procedure) Act, s 44(2).

71 The analysis of special circumstances is based on the overall sentence imposed, but excludes fixed terms of imprisonment and 
Commonwealth offences (where the sentence is not required to reflect the statutory norm). The overall sentence has been used 
because it is a more accurate reflection of the sentencing exercise. Ordinarily, if there has been a finding of special circumstances, the 
court must reflect that finding in the overall non-parole period. In some cases, the ratio between the overall non-parole period and the 
overall full term of sentence was close to, but did not exceed, 75%. The calculation of ratios in some cases may be affected where 
pre-sentence custody has been taken into account in sentences and/or sentences have been rounded up into whole months.

72 Under the Crimes (Sentencing Procedure) Act, s 12(1)(b), an offender is released from custody upon entering a good behaviour 
bond for a term not exceeding the term of the sentence. This figure includes 0.7% of offenders who were released forthwith 
on recognizance under the Crimes Act 1914 (Cth), s 20(1)(b). The term of a recognizance may be greater than the term of 
imprisonment, but cannot exceed 5 years.

73 This figure includes 0.1% of offenders ordered to enter a recognizance under the Crimes Act 1914 (Cth), s 20(1)(a). 
74 No offenders were discharged without proceeding to conviction under the Crimes Act 1914 (Cth), s 19B.
75 Crimes (Sentencing Procedure) Act, s 10(1)(a).

Special circumstances70 were found in almost all 
cases where an overall non-parole period was 
set (92.4%).71 The most common ratios (between 
the overall non-parole period and the overall full 
term) were 1:2, 2:3 and 3:5 (imposed on 19.7%, 
7.9% and 6.0% of these offenders respectively). 
Put another way, 40.1% of offenders sentenced 
to full-time imprisonment had an overall NPP/
full term ratio of 50% or less; 64.8% had a ratio 
of 60% or less; and 84.2% had a ratio of 66.7% 
or less. The median ratio was 55.6%. Although a 
direct comparison cannot be made with the 2002 
study because of the different methodology used, 
the earlier study found that departure from the 
statutory norm was not only frequent, but quite 
pronounced, for non-consecutive cases. The 
Judicial Commission is presently undertaking a 
study analysing trends in the occurrence of findings 
of special circumstances in the higher courts which 
it is anticipated will be published in 2013.

Suspended sentences under s 12 were imposed 
on 17.5% of offenders.72 The use of suspended 
sentences has increased by 5.3 pp since 2002 
(12.2%). The median term was 18 months and 
the mode was 24 months (imposed on 31.1% of 
offenders given suspended sentences). The median 
term of suspended sentences for Commonwealth 
offences (24 months) was longer than for NSW 
offences (18 months). This may be partially 
explained by the availability of terms longer than  
2 years for Commonwealth offences, whereas 
terms imposed for NSW offences cannot exceed 
2 years. Overall, 65.7% of orders were supervised. 
The median term of suspended sentences was 
slightly longer for supervised orders (20 months) 
than for unsupervised orders (18 months).

Good behaviour bonds (bonds) under s 9 were 
imposed on 7.1% of offenders,73 unchanged 
from 2002. The median duration of bonds was 
24 months and the mode was also 24 months 

(imposed on 39.4% of offenders given bonds). The 
vast majority of bonds (89.9%) were in the range 
of 12 to 36 months. The median duration of bonds 
for Commonwealth offences (18 months) was 
shorter than for NSW offences (24 months). Overall, 
52.9% of bonds were supervised. There was no 
difference in the median duration of supervised or 
unsupervised bonds.

Periodic detention orders (PD) were imposed on 
2.4% of offenders. This penalty option was only 
available to the courts for nine months of the year 
(until 30 September 2010). The median full term 
was 24 months and the mode was also 24 months 
(imposed on 18.3% of offenders given PD). The 
median NPP/fixed term was 12 months, as was the 
mode (imposed on 22.5% of these offenders). After 
taking into account the 18.3% of orders involving 
accumulation, the median overall full term was  
24 months and the mode was 36 months (imposed 
on 23.9% of offenders given PD). The median 
overall NPP/fixed term was 14 months and the 
mode was 12 months (imposed on 21.1% of these 
offenders). Even though this penalty option was not 
available for the last quarter of 2010, its use had 
declined since 2002 (6.1%).

Community service orders (CSOs) were imposed 
on 1.4% of offenders. Their use has decreased 
by 1.7 pp since 2002 (3.1%). The median term of 
CSOs was 250 hours and the mode was 300 hours 
(imposed on 25.0% of offenders given CSOs). 
CSOs for 250 hours (15.0%) and 200 hours (15.0%) 
were also common.

Dismissals and discharges without conviction 
under s 10 were imposed on 0.7% of offenders.74 
Their use has decreased slightly by 0.4 pp since 
2002 (1.1%). In 0.2% of cases, the offender had 
their charge dismissed unconditionally (s 10 
dismissals),75 and in 0.5% of cases, offenders were 
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conditionally discharged on a good behaviour bond 
(s 10 bonds).76 The median duration of bonds was 
18 months and the mode was 24 months (imposed 
on 43.8% of these offenders). Overall, 25.0% of 
bonds were supervised and these were longer than 
unsupervised bonds (median 24 months compared 
with 17 months).

Home detention orders (HD) were imposed on 
0.3% of offenders, unchanged from 2002. The 
median full term was 16 months and the mode was 
18 months (imposed on 40.0% of offenders given 
HD). HD orders for 16 months (30.0%) were also 
common.

Intensive correction orders (ICOs) were imposed 
on 0.2% of offenders. This new penalty option was 
only available for three months of the study period 
(from 1 October 2010). The median term of ICOs 
was 24 months as was the mode (imposed on 
66.7% of offenders given ICOs).

Conviction recorded with no other penalty 
(s 10A convictions) was imposed on 0.2% of 
offenders. This penalty option became available 
from 29 November 2006.77

Fines were imposed on 0.1% of offenders.78 

Rising of the court79 (ROC) was imposed on only 
one offender (0.03%).

Twenty most common offences 
Table 1 shows the 20 most common offences 
(principal offences only) dealt with by the higher 
courts in 2010.80 These account for 1,819 (62.5%) 
of all offenders sentenced. By comparison, in 
2002 the 20 most common offences accounted for 
65.9% of all principal offences (1,846 offenders).

Distribution of the most common offences
The 20 most common principal offences in 2010 
were similar to those recorded for 2002. Drug 
offences, offences against the person and robbery 
offences dominated both lists. However, there were 
notable differences in the distribution of particular 
offences.

Fifteen of the offences appearing in the 2010 list 
appeared in the 2002 list. The five new offences 
(with their 2010 rankings in parentheses) were:

•	 (7) “Cultivate or knowingly take part in cultivate 
prohibited plant — commercial quantity”: Drug 
Misuse and Trafficking Act 1985, s 23(2)(a)

•	 (10) “Assault occasioning actual bodily harm in 
company”: Crimes Act 1900, s 59(2)

•	 (17) “Sexual assault”: Crimes Act 1900, s 61I

•	 (19) “Aggravated enter dwelling house with intent 
to commit a serious indictable offence”: Crimes 
Act 1900, s 111(2)

•	 (20) “Manslaughter”: Crimes Act 1900, s 24.

Two separate offences in the 2010 list (“recklessly 
cause grievous bodily harm” and “reckless 
wounding”)81 were treated as a single offence in the 
2002 list (“malicious wounding/infliction of grievous 
bodily harm”).82 Therefore, the following six offences 
(with their 2002 rankings in parentheses) appeared 
in the 2002 list, but do not appear in the 2010 list:

•	 (10) “Use/possess weapon with intent”: Crimes 
Act 1900, s 33B(1)

•	 (13) “Dangerous driving occasioning death”: 
Crimes Act 1900, s 52A(1)

•	 (14) “Import drug — commercial quantity”: 
Customs Act 1901 (Cth), s 233B (rep)

•	 (16) “Murder”: Crimes Act 1900, s 19A

•	 (17) “Dangerous driving occasioning grievous 
bodily harm”: Crimes Act 1900, s 52A(3)

•	 (20) “Defraud the Commonwealth”: Crimes Act 
1914 (Cth), s 29D (rep).

76 Section 10 bonds include offenders discharged on a good behaviour bond: s 10(1)(b); and offenders discharged to participate 
in an intervention program: s 10(1)(c). No offenders received the latter penalty. 

77 Crimes and Courts Legislation Amendment Act 2006, Sch 1.9[1].
78 This analysis relates to primary penalties only and does not include fines imposed in addition to other penalties. 
79 The common law provides a penalty of the rising of the court. This penalty option is where the offender is convicted and 

ordered to remain in court until the court rises (in this context, meaning the next break in the court sittings that day).
80 Where the offences in the list have the same number of cases (principal offence only), the offence with the higher overall 

number of cases (all proven offences) is ranked higher.
81 Crimes Act 1900, ss 35(2) and 35(4) respectively.
82 In 2002, offences against ss 35(1)(a) and (b) (rep) of the Crimes Act 1900 were treated as a single offence because they had the 

same statutory maximum penalty. See the discussion about the amendments to this section on p 5.
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Table 1:  Most common offences (principal offences only) sentenced in the NSW higher courts in 2010 

Rank 
2010

Rank 
2002

Offence Legislation Number 
of cases

% of 
cases

1 2 Supply or knowingly take part in supply prohibited 
drug — less than commercial quantity

Drug Misuse and Trafficking Act 1985, 
s 25(1)a

349 12.0

2 1 Robbery, etc, being armed or in company Crimes Act 1900, s 97(1) 310 10.6

3 7 Aggravated break, enter, etc, and commit a 
serious indictable offence

Crimes Act 1900, s 112(2) 253 8.7

4 3 Break, enter, etc, and commit a serious indictable 
offence

Crimes Act 1900, s 112(1)b 79 2.7

5 5 Robbery or stealing from the person Crimes Act 1900, s 94 77 2.6

6 19 Wounding or grievous bodily harm with intent Crimes Act 1900, s 33c 74 2.5

7 – Cultivate or knowingly take part in cultivate 
prohibited plant — commercial quantity

Drug Misuse and Trafficking Act 1985, 
s 23(2)(a)d

67 2.3

8 6 Ongoing supply of prohibited drug Drug Misuse and Trafficking Act 1985, 
s 25A

64 2.2

9 18 Supply or knowingly take part in supply prohibited 
drug — commercial quantity

Drug Misuse and Trafficking Act 1985, 
s 25(2)e

55 1.9

10 – Assault occasioning actual bodily harm in 
company

Crimes Act 1900, s 59(2) 53 1.8

11 11 Aggravated robbery, etc, being armed with a 
dangerous weapon

Crimes Act 1900, s 97(2) 50 1.7

12 † Recklessly cause grievous bodily harm Crimes Act 1900, s 35(2)f 50 1.7

13 9 Aggravated robbery or stealing from the person Crimes Act 1900, s 95 49 1.7

14 12 Aggravated sexual assault Crimes Act 1900, s 61J 48 1.6

15 † Reckless wounding Crimes Act 1900, s 35(4)g 47 1.6

16 8 Assault occasioning actual bodily harm Crimes Act 1900, s 59(1) 41 1.4

17 – Sexual assault Crimes Act 1900, s 61I 40 1.4

18 15 Import, etc, border controlled drug/plant — 
marketable quantity

Criminal Code (Cth), ss 307.2, 307.6 
and 307.9h

40 1.4

19 – Aggravated enter dwelling house with intent to 
commit a serious indictable offence

Crimes Act 1900, s 111(2) 38 1.3

20 – Manslaughter Crimes Act 1900, s 24 35 1.2

Total for top 20 offences 1,819 62.5

All remaining offences 1,092 37.5

Total number of cases 2,911 100.0

a  This offence includes deemed supply prohibited drug: Drug Misuse and Trafficking Act 1985, s 29.
b  This offence includes 2 cases dealt with under the Crimes Act 1900, s 112 (former).
c  This offence includes 9 cases dealt with under the Crimes Act 1900, s 33 (former).
d  This offence does not include 22 cases involving large commercial quantities dealt with under the same section.
e  This offence does not include 33 cases involving large commercial quantities dealt with under the same section.
f  This offence includes one case dealt with under the Crimes Act 1900, s 35(1)(b) (rep).
g  This offence includes 4 cases dealt with under the Crimes Act 1900, s 35(1)(a) (rep).
h  Previously, this offence was dealt with under the Customs Act 1901 (Cth), s 233B (rep). The term “marketable” replaced the term  

“trafficable”. It also includes complicity and inchoate offences.

†  Previously under the Crimes Act 1900, s 35(1)(a) (rep) and s 35(1)(b) (rep) respectively. The previous study treated these offences as a 
single offence which was ranked fourth in 2002. If treated as discrete offences in 2002, s 35(1)(a) (rep) would have ranked eighth with 
67 cases, while s 35(1)(b) (rep) would have ranked 11th with 54 cases.
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83 See the discussion about the amendments to this section on pp 4–5.

There have also been changes affecting the 
rankings of many of the remaining offences 
common to both lists. 

The order of the top two offences has reversed 
between 2002 and 2010. The offence of “supply 
or knowingly take part in supply prohibited drug 
— less than commercial quantity” is ranked first 
in 2010 (representing 12.0% of cases), moving 
from second in 2002 (representing 9.3% of cases). 
The offence of “robbery, etc, being armed or in 
company” is ranked second in 2010 (representing 
10.6% of cases), moving from first in 2002 
(representing 13.6% of cases).

The most notable change, however, has been 
the dramatic increase (141%) in the number of 
offenders sentenced for “aggravated break, enter, 
etc, and commit a serious indictable offence” 
which is ranked third in 2010 (representing 8.7% of 
cases), moving from seventh in 2002 (representing 
3.7% of cases). The basic offence of “break, enter, 
etc, and commit a serious indictable offence” is 
fourth in 2010 (representing 2.7% of cases), having 
dropped from third in 2002 (representing 6.0% of 
cases).

Two offences which are more common in 2010 are 
“wounding or grievous bodily harm with intent” and 
“supply or knowingly take part in supply prohibited 
drug — commercial quantity”. The former has 
moved to sixth ranking in 2010 (representing 2.5% 
of cases) from 19th in 2002 (representing 1.1% of 
cases). The latter has moved up to ninth ranking 
in 2010 (representing 1.9% of cases) from 18th in 
2002 (representing 1.1% of cases).

Conversely, the offence of “assault occasioning 
actual bodily harm” is less common in 2010 and is 
ranked 16th in 2010 (representing 1.4% of cases), 
whereas it was eighth in 2002 (representing 2.7% 
of cases).83

Penalties for the 20 most common  
offences
Given the small number of offenders who received 
penalties which fell into some of the penalty types 
described above, for the purposes of analysis, 
penalties have been grouped into more general 
penalty types as follows:

•	 full-time imprisonment (70.0%)

•	 custodial alternatives — combining HD, PD and 
ICOs (3.0%)

•	 suspended sentences (17.5%)

•	 CSOs (1.4%)

•	 bonds (7.1%)

•	 other — combining fines, ROC, s 10A 
convictions, and dismissals and discharges 
without conviction (1.1%).

Table 2 shows the penalty distribution for the 20 most 
common offences (principal offences only) in 2010 
with the general penalty types shown in ascending 
order of severity. The sentencing patterns for these 
offences, and any significant or unique characteristic 
of a particular offence which is likely to have affected 
those patterns, are analysed below.

Table 2 also shows information relating to 
imprisonment, including the frequency of consecutive 
cases, for the 20 most common principal offences. 
Given most offenders were sentenced to full-time 
imprisonment, the analysis is largely concerned with 
imprisonment information.

Table 2 clearly shows that, in almost all cases, a 
finding of special circumstances under s 44(2) of 
the Crimes (Sentencing Procedure) Act was made, 
resulting in a non-parole period less than 75% 
of the term of the sentence. Whether a finding of 
special circumstances is made depends on factors 
personal to a particular offender (and may also 
depend on whether an offender is being sentenced 
for multiple offences). A detailed discussion of special 
circumstances is beyond the scope of the Trends. The 
overall or effective sentence of full-time imprisonment 
is also not discussed for individual offences.
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Table 2:  Distribution of general penalty types for the most common offences (principal offences only) in 
the NSW higher courts in 2010 (including full-time imprisonment information)

a For each general penalty type, the figures in bold show the offences which have rates markedly higher than the overall rate.
b  “Other” includes s 10 dismissals, s 10 bonds, s 10A convictions, ROC and fines.
c  “Custodial alternatives” include ICOs (commenced on 1 October 2010), PD (ceased on 30 September 2010) and HD.

General penalty typea

Rank Offence description Otherb Bond CSO Suspended 
sentence

Custodial 
alternativesc

Full-time 
imprisonment

n % n % n % n % n % n %

1 Supply or knowingly take part 
in supply prohibited drug — 
less than commercial quantity

4 1.1 45 12.9 10 2.9 137 39.3 20 5.7 133 38.1

2 Robbery, etc, being armed or 
in company

0 0.0 5 1.6 2 0.6 42 13.5 7 2.3 254 81.9

3 Aggravated break, enter, 
etc, and commit a serious 
indictable offence

3 1.2 15 5.9 2 0.8 58 22.9 7 2.8 168 66.4

4 Break, enter, etc, and commit a 
serious indictable offence

0 0.0 7 8.9 0 0.0 10 12.7 2 2.5 60 75.9

5 Robbery or stealing from the 
person

0 0.0 5 6.5 2 2.6 16 20.8 2 2.6 52 67.5

6 Wounding or grievous bodily 
harm with intent

0 0.0 2 2.7 0 0.0 4 5.4 1 1.4 67 90.5

7 Cultivate or knowingly take 
part in cultivate prohibited 
plant — commercial quantity

0 0.0 0 0.0 0 0.0 12 17.9 0 0.0 55 82.1

8 Ongoing supply of prohibited 
drug

0 0.0 0 0.0 0 0.0 7 10.9 2 3.1 55 85.9

9 Supply or knowingly take part 
in supply prohibited drug — 
commercial quantity

0 0.0 1 1.8 0 0.0 2 3.6 3 5.5 49 89.1

10 Assault occasioning actual 
bodily harm in company

2 3.8 9 17.0 3 5.7 14 26.4 2 3.8 23 43.4

11 Aggravated robbery, etc, 
being armed with a dangerous 
weapon

0 0.0 1 2.0 0 0.0 1 2.0 0 0.0 48 96.0

12 Recklessly cause grievous 
bodily harm

0 0.0 0 0.0 0 0.0 4 8.0 2 4.0 44 88.0

13 Aggravated robbery or 
stealing from the person

0 0.0 1 2.0 0 0.0 5 10.2 1 2.0 42 85.7

14 Aggravated sexual assault 0 0.0 0 0.0 0 0.0 1 2.1 0 0.0 47 97.9

15 Reckless wounding 0 0.0 2 4.3 2 4.3 14 29.8 3 6.4 26 55.3

16 Assault occasioning actual 
bodily harm

1 2.4 16 39.0 2 4.9 10 24.4 2 4.9 10 24.4

17 Sexual assault 0 0.0 0 0.0 0 0.0 3 7.5 0 0.0 37 92.5

18 Import, etc, border controlled 
drug/plant — marketable 
quantity

0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 40 100.0

19 Aggravated enter dwelling 
house with intent to commit a 
serious indictable offence

0 0.0 2 5.3 0 0.0 5 13.2 1 2.6 30 78.9

20 Manslaughter 0 0.0 0 0.0 0 0.0 1 2.9 1 2.9 33 94.3

All remaining offences 21 1.9 97 8.9 17 1.6 162 14.8 31 2.8 764 70.0

Total for all principal offences 31 1.1 208 7.1 40 1.4 508 17.5 87 3.0 2,037 70.0
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Full-time imprisonment

Rank Full term (months) NPP/fixed term 
(months)

Consecutive 
casesd

Overall full term 
(months)

Overall NPP/fixed 
term (months)

Special  
circumstancese

Median Middle 
50% 

range

Median Middle 
50% 

range

% Median Middle 
50% 

range

Median Middle 
50% 

range

%  
Ratio 
< 75%

%  
Ratio 

<= 50% 

Median 
ratio (%)

1 27.0 21–36 14.0 10–19 29.3 30.0 21–37 15.0 11–23 93.9 53.4 50.0

2 42.0 36–54 21.0 15–30 31.5 45.0 36–58 24.0 16–36 96.9 49.2 51.9

3 36.0 28–48 18.0 12–24 28.0 39.0 30–54 20.0 13–30 95.2 49.7 50.8

4 36.0 30–47 18.0 14–26 38.3 37.0 32–48 22.5 15–36 93.2 40.7 57.1

5 30.0 21–36 12.0 9–18 30.8 30.0 22–38 15.0 10–22 94.1 62.7 50.0

6 66.0 54–84 36.0 27–54 22.4 72.0 54–84 36.0 29–54 98.5 39.4 54.9

7 27.0 20–36 15.0 12–18 7.3 27.0 20–36 15.0 12–20 94.4 42.6 54.5

8 36.0 30–45 20.0 13–24 47.3 39.0 33–53 22.0 15–30 96.4 45.5 53.8

9 66.0 48–90 36.0 24–57 30.6 72.0 49–96 36.0 24–60 98.0 32.7 60.0

10 19.0 15–30 10.0 6–15 17.4 19.0 15–30 10.0 8–18 100.0 47.6 52.2

11 54.0 47–72 30.0 23–39 56.3 66.0 48–90 36.0 25–59 100.0 29.2 55.6

12 36.0 33–45 18.0 15–24 9.1 36.0 33–47 18.0 15–25 93.2 47.7 51.4

13 42.0 34–49 21.5 15–30 26.2 42.0 36–54 24.0 18–31 92.9 42.9 53.8

14 90.0 66–108 48.0 36–72 57.4 96.0 66–120 58.0 36–84 87.0 17.4 62.5

15 30.0 24–38 18.0 12–24 26.9 31.5 27–44 19.5 12–24 92.3 26.9 56.7

16 13.5 6–22 8.0 4–12 30.0 13.5 6–34 10.5 4–22 80.0 20.0 53.8

17 60.0 36–69 30.0 24–39 48.6 60.0 37–77 36.0 24–49 94.6 29.7 61.1

18 87.0 79–96 54.0 43–60 10.0 89.5 80–96 54.0 46–60 Not applicable

19 27.0 23–37 18.0 12–24 40.0 27.5 24–43 18.0 12–28 72.4 24.1 66.7

20 75.0 57–96 43.0 30–60 18.2 75.0 60–101 45.0 30–62 87.9 30.3 61.3

42.0 29–72 22.0 13–42 40.3 48.0 30–81 27.0 15–51 88.6 33.6 58.3

40.0 30–60 21.0 13–36 34.2 45.0 30–67 24.0 15–40 92.4 40.1 55.6

d  A case has been defined as consecutive if either the full term or the NPP/fixed term for the overall (or effective) sentence exceeds the full 
term or NPP/fixed term for the principal offence. 

e  Special circumstances is referrable to the ratio between the NPP and full term for the overall (or effective) sentence imposed. It excludes 
all fixed terms of imprisonment and Commonwealth offences (where the sentence is not required to reflect the statutory norm).

Table 2  (continued)
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1.  Supply or knowingly take part in supply 
prohibited drug — less than commercial 
quantity

Drug Misuse and Trafficking Act 1985, s 25(1). 

Maximum penalty: 15 yrs and/or 2,000 pu  
(or 10 yrs and/or 2,000 pu where the prohibited  
drug is cannabis).84

Sentences
•	 suspended sentences (39.3%): 68.6% were 

supervised; the median term was 18 months

•	 full-time imprisonment (38.1%): the median full 
term was 27 months and the middle 50% range 
was 21–36 months; the median NPP/fixed term 
was 14 months and the middle 50% range was 
10–19 months

•	 bonds (12.9%): 57.8% were supervised; the 
median duration was 24 months

•	 custodial alternatives (5.7%): PD (4.0%) — the 
median full term was 22.5 months and the median 
NPP/fixed term was 12 months; HD (0.9%) — the 
median full term was 18 months and the median 
NPP/fixed term was 6 months; and ICOs (0.9%) 
— the median term was 18 months

•	 CSOs (2.9%): the median term was 225 hours

•	 other (1.1%): three offenders received a s 10 
bond for 24, 18 and 12 months respectively; and 
one received a s 10A conviction.

As the above demonstrates, penalties for this 
offence varied. When compared with other offences 
in the 2010 list, this offence recorded the highest 
rate of suspended sentences, the second highest 
rate of custodial alternatives and the third highest 
rate of bonds. Significantly, when compared 
with all principal offences in 2010, this offence 
also recorded the highest number of suspended 
sentences (accounting for 27.0% of all suspended 
sentences), custodial alternatives (accounting 
for 23.0% of all custodial alternatives), bonds 
(accounting for 21.6% of all bonds) and CSOs 
(accounting for 25.0% of all CSOs).

Since 2002, there has been a dramatic increase of 
13.1 pp in the use of suspended sentences for this 
offence and bonds have increased by 4.4 pp. These 

increases have been offset by decreases in the 
use of PD (down 9.5 pp), CSOs (down 5.2 pp) and 
full-time imprisonment (down 4.2 pp). However, the 
median full term of full-time imprisonment increased 
by 3 months (from 24 months to 27 months). 

Supply or knowingly take part in supply
The majority of offenders were convicted of supply 
(or deemed supply)85 prohibited drug (92.3%), while 
7.7% of offenders were convicted of knowingly 
take part in supply. A similar proportion of offenders 
in each group received full-time imprisonment 
(37.9% and 40.7% respectively). Notwithstanding 
the small number of cases, offenders convicted 
of the latter offence received shorter full term 
sentences (median 20 months) than those 
offenders convicted of the former offence (median 
27 months). 

Drug type
Two drug types accounted for seven in 10 cases: 
amphetamines (35.8%) and ecstasy (34.1%). 
Other types of drugs included heroin (14.9%), 
cocaine (5.7%), cannabis leaf (5.7%), GHB (2.0%), 
LSD (1.4%) and ketamine (0.3%). Cannabis leaf 
and heroin attracted the highest rates of full-time 
imprisonment (65.0% and 63.5% respectively). Of 
the offenders sentenced to full-time imprisonment, 
the longest median full term was imposed for 
offences involving cocaine (35 months) followed 
by those involving heroin and cannabis leaf (both 
30 months). The rate of full-time imprisonment for 
offences involving amphetamines and ecstasy was 
44.8% and 18.5% respectively. The median full 
term of sentence for both was 24 months. 

Supplying cannabis leaf attracts a lower maximum 
penalty than other drug types depending on the 
quantity involved and, unlike offences involving 
other drugs, the offence may be prosecuted 
summarily when the amount involved is greater 
than the indictable quantity but less than the 
commercial quantity.86 Given that these offences 
are often dealt with in the Local or Children’s 
Courts,87 that they were prosecuted in the District 
Court suggests that the offences were more 
serious. Indeed, this is demonstrated in part by the 
severity of sentences imposed for these offences 

84 Drug Misuse and Trafficking Act, ss 32(1)(c), (g), (h).
85 ibid, s 29. This section, which sets out when the possession of prohibited drugs is deemed to be for the purposes of supply, 

was relied on in 102 cases (29.2%).
86 ibid, s 32(2); Criminal Procedure Act, Sch 1, Table 1, Pt 6.
87 For other drug types, amounts greater than the indictable quantity must be dealt with on indictment. The quantities are set out 

in the Drug Misuse and Trafficking Act, Sch 1.
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when compared with the sentences imposed for 
offences involving other drug types which attract 
higher maximum penalties. Other factors affecting 
both the sentences for these offences and those for 
other drug types are the particular offender’s role 
and the amount of drug involved.88

2.  Robbery, etc, being armed or in company
Crimes Act 1900, s 97(1). 

Maximum penalty: 20 yrs.

Sentences
•	 full-time imprisonment (81.9%): the median full 

term was 42 months and the middle 50% range 
was 36–54 months; the median NPP/fixed term 
was 21 months and the middle 50% range was 
15–30 months

•	 suspended sentences (13.5%): 76.2% were 
supervised; the median term was 22 months

•	 custodial alternatives (2.3%): PD (1.9%) — the 
median full term was 32 months and the median 
NPP/fixed term was 13.5 months; and ICOs 
(0.3%) — one offender received a term of  
24 months

•	 bonds (1.6%): 100% were supervised; the 
median duration was 30 months

•	 CSOs (0.6%): two offenders were each ordered 
to perform 300 hours.

Since 2002, the proportion of offenders receiving 
suspended sentences for this offence has increased 
by 5.3 pp. Much of this increase has been at the 
expense of PD (down 3.6 pp), although full-time 
imprisonment and CSOs have also fallen slightly 
(both down 1.5 pp). The median full term of full-time 
imprisonment has also decreased by 6 months since 
2002 (from 48 months to 42 months). Nonetheless, 
the rate of full-time imprisonment was substantially 
higher than the overall rate of full-time imprisonment. 
When compared with all principal offences in 
2010, this offence attracted the highest number of 
sentences of full-time imprisonment, accounting for 
12.5% of all offenders given this penalty.

Armed or in company
Just over half the cases related to robbery in 
company (53.9%), while 46.1% were offences of 
robbery being armed with an offensive weapon.89 
Offenders sentenced for armed robbery were 
more likely to receive full-time imprisonment than 
those sentenced for robbery in company (89.5% 
compared with 75.4%). They also received longer 
full term sentences (median 48 months compared 
with 38 months).90 Further, suspended sentences 
were imposed at a higher rate on robbery in 
company offenders than armed robbery offenders 
(19.8% compared with 6.3%).

3.  Aggravated break, enter, etc, and commit 
a serious indictable offence

Crimes Act 1900, s 112(2). 

Maximum penalty: 20 yrs (SNPP: 5 yrs).91

Sentences
•	 full-time imprisonment (66.4%): the median full 

term was 36 months and the middle 50% range 
was 28–48 months; the median NPP/fixed term 
was 18 months and the middle 50% range was 
12–24 months

•	 suspended sentences (22.9%): 75.9% were 
supervised; the median term was 18 months

•	 bonds (5.9%): 80.0% were supervised; the 
median duration was 24 months

•	 custodial alternatives (2.8%): PD (2.8%) — the 
median full term was 24 months and the median 
NPP/fixed term was 12 months

•	 other (1.2%): three offenders each received a  
s 10 bond for 24 months

•	 CSOs (0.8%): two offenders were each ordered 
to perform 300 hours.

There has been a substantial increase of 10.5 pp 
in the use of suspended sentences for this offence 
since 2002. Much of this increase has been offset 
by a decrease in the use of custodial alternatives, 
particularly PD which is down 6.7 pp, although 

88 R v Poon (2003) 56 NSWLR 284; R v Dang [2005] NSWCCA 430 at [29]. A sentence is not increased because the perceived 
harm of one drug is greater than another. The appropriate consideration is the relevant statutory regime and the maximum 
penalty for the offence.

89 Both types of robbery offences include cases of assault with intent (8 in company and 16 armed).
90 These findings are consistent with other studies. For example, see L Barnes and P Poletti, Sentencing robbery offenders 

since the Henry guideline judgment, Research Monograph No 30, Judicial Commission of NSW, 2007, pp 50–52. Juveniles 
sentenced in the Children’s Court in 2010 for armed robbery also received more severe penalties than those sentenced for 
robbery in company, including higher rates of control orders: see Sentencing for common offences in the NSW Children’s 
Court: 2010, above n 4, p 28.

91 Crimes (Sentencing Procedure) Act, Pt 4, Table to Div 1A, item 12.
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the proportions of offenders receiving full-time 
imprisonment and CSOs have also decreased by  
3.1 pp and 3.0 pp respectively. The median full 
term of full-time imprisonment has decreased by  
6 months since 2002 (from 42 months to 36 months).

All except two cases were subject to the SNPP 
scheme: one offender committed the offence 
before the scheme commenced and the other was 
convicted following a special hearing and was 
therefore excluded from the scheme. Given the very 
small proportion of exclusions from the scheme, 
these had little effect on the sentencing patterns 
described above. After exclusions, this offence 
accounted for 32.8% of all SNPP offences in 2010.

Contrary to what would be expected, this offence 
has a lower rate of full-time imprisonment (66.4%) 
than the basic offence of “break, enter, etc, and 
commit a serious indictable offence” (Rank 4) 
(75.9%). This was also the case in 2002 (69.5% and 
81.7% respectively). While the median full term of 
sentence was the same for both offences in 2010  
(36 months), it was longer for aggravated offences 
(42 months) than for basic offences (36 months) in 
2002.

Differences in offender characteristics may help to 
explain why sentences for the aggravated offence 
were not more severe. For example, offenders 
convicted of this offence were younger:92 41.5% were 
aged under 21 years (median 21 years) compared 
with 8.9% (median 30 years) for the basic offence. 
There was also a greater number of Indigenous 
offenders for this offence:93 44.3% compared with 
25.3% for the basic offence. Offenders sentenced for 
the basic offence had a more serious prior record:94 
more had previously served full-time imprisonment for 
an offence of the same type (59.0% compared with 
41.7%). 

Circumstances of aggravation95

Two circumstances of aggravation accounted for 
the vast majority of cases: being in the company 
of another person(s) (65.6%) and knowing 
that there was a person(s) present in the place 
where the offence was committed (26.1%). 
Other aggravating circumstances included using 
corporal violence (3.6%), being armed (3.2%), 
inflicting actual bodily harm (1.2%) and depriving 
any person of liberty (0.4%).

A comparison between the two most common 
aggravating circumstances revealed that offenders 
who were in company received less severe 
sentences than those who knew a person was 
present when the offence was committed. Full-time 
imprisonment was the most likely penalty for both 
groups, although less so for the former (60.2%) 
compared with the latter (81.8%). The median full 
term of sentence was also shorter (35.5 months 
compared with 40.5 months).

Serious indictable offence96 
Stealing (larceny) was the most common serious 
indictable offence, accounting for 77.1% of cases. 
Other serious indictable offences included assault 
(10.7%), intimidation (6.3%), robbery (3.2%), 
property damage (1.6%) and sexual assault (1.2%). 

Although the number of cases was small for serious 
indictable offences other than larceny, every offender 
sentenced for the aggravated offence against s 112(2) 
who committed sexual assault or robbery received 
full-time imprisonment. In comparison, where the 
serious indictable offence was larceny, just over 
two-thirds of offenders (67.2%) received full-time 
imprisonment. The median full term of sentence for 
s 112(2) offences involving larceny was the shortest 
(36 months) of any type of serious indictable offence 
committed under this section. This may reflect the 
lower level of criminality for larceny compared with 
other more serious offences.97

92 In most cases involving young offenders, general deterrence is of less significance, rehabilitation is given greater emphasis, and where 
it is a significant factor in the commission of the offence, allowance is made for their immaturity: KT v R (2008) 182 A Crim R 571 at 
[22]–[23], [25]. 

93 While the same sentencing principles are applied in every case regardless of an offender’s membership of a particular ethnic 
or other group, a sentencing court should not ignore those facts which exist by reason of an offender’s membership of such 
a group. Further, while a particular offender’s Indigenous status will not necessarily mitigate the sentence, it may explain the 
particular offence and circumstances of the offender: R v Fernando (1992) 76 A Crim R 58.

94 If a prior record shows an attitude of disobedience then retribution, deterrence and protection of society have more weight:  
R v McNaughton (2006) 66 NSWLR 566 at [20].

95 These are set out in the Crimes Act 1900, s 105A.
96 Defined in the Crimes Act 1900, s 4, as “an indictable offence that is punishable by imprisonment for life or for a term of 5 years  

or more”. 
97 R v Harris (2007) 171 A Crim R 267 at [29], [48].
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In those cases where larceny was the serious 
indictable offence, 71.8% involved the offender 
being in company and 24.6% involved the offender 
knowing there was a person present. Those 
offenders who were in company received lower 
rates of full-time imprisonment (60.0% compared 
with 89.6%) and shorter full term sentences 
(median 30 months compared with 39 months).

4.  Break, enter, etc, and commit a serious 
indictable offence

Crimes Act 1900, s 112(1). 

Maximum penalty: 14 yrs.

Sentences
•	 full-time imprisonment (75.9%): the median full 

term was 36 months and the middle 50% range 
was 30–47 months; the median NPP/fixed term 
was 18 months and the middle 50% range was 
14–26 months

•	 suspended sentences (12.7%): 50.0% were 
supervised; the median term was 20 months

•	 bonds (8.9%): 42.9% were supervised; the 
median duration was 24 months

•	 custodial alternatives (2.5%): two offenders were 
sentenced to PD; one for 27 months with a NPP 
of 15 months and one for 18 months with a NPP 
of 6 months. 

Since 2002, the proportion of offenders receiving 
full-time imprisonment has fallen 5.8 pp, although 
the median full term of sentence was unchanged 
(36 months). CSOs and “other” penalties have 
also decreased slightly by 1.2 pp and 0.6 pp 
respectively. These decreases have been offset 
by increases in the use of bonds, suspended 
sentences and custodial alternatives (4.2, 2.0 and 
1.3 pp respectively). 

The discussion concerning the aggravated offence 
under s 112(2) (Rank 3) indicates that such offences 
did not attract more severe penalties than the 
penalties for this offence contrary to what would be 
expected. Given that offences under s 112(1) are 
generally dealt with in the Local or Children’s Courts, 
that these offences were prosecuted on indictment 
suggests that they were more serious. Indeed, this 
is also reflected by the severity of the sentences 
imposed.98

Serious indictable offence99

As with aggravated break and enter offences 
against s 112(2), the serious indictable offence in 
most of these cases was stealing (larceny) (82.3%). 
The rate of full-time imprisonment was higher 
for offenders who committed larceny (80.0%) 
compared with the smaller number of offenders 
who committed an offence other than larceny 
(57.1%). However, there was no difference in the 
median full term of sentence (both 36 months).

5. Robbery or stealing from the person
Crimes Act 1900, s 97(1). 

Maximum penalty: 20 yrs.

Sentences
•	 full-time imprisonment (67.5%): the median full 

term was 30 months and the middle 50% range 
was 21–36 months; the median NPP/fixed term 
was 12 months and the middle 50% range was 
9–18 months

•	 suspended sentences (20.8%): 68.8% were 
supervised; the median term was 18 months

•	 bonds (6.5%): 80.0% were supervised; the 
median duration was 24 months

•	 custodial alternatives (2.6%): two offenders were 
sentenced to PD; one for 30 months with a NPP 
of 22 months and one for 26 months with a NPP 
of 20 months 

•	 CSOs (2.6%): two offenders were ordered to 
perform 500 hours and 300 hours respectively. 

While the proportion of offenders receiving a 
sentence of full-time imprisonment fell 6.2 pp 
since 2002, the median full term of sentence 
was unchanged (30 months). There has also 
been a decrease of 3.6 pp in the use of custodial 
alternatives compared with 2002, but increases 
in the use of suspended sentences (up 5.9 pp), 
bonds (up 3.0 pp) and CSOs (up 0.8 pp).

Nature of offending
Approximately two-thirds of these cases involved 
robbery offences (64.9%), while 22.1% involved 
stealing from the person, and 13.0% were assault 
with intent to rob offences. Although the numbers for 
these later groups were small, there were differences 
in the distribution of penalties. Most robbery and 

98 Just over half of the cases (51.9%) were summary/indictable offences which were dealt with on indictment; while 48.1% were 
strictly indictable. The sentencing patterns were very similar in both cases.  

99 See the definition at n 96.
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stealing from the person offences received full-time 
imprisonment (72.0% and 76.5% respectively), but 
those offenders sentenced for stealing from the 
person received more bonds (17.6% compared with 
4.0%). No significant difference was observed in the 
duration of sentences for full-time imprisonment. 
Offenders sentenced for assault with intent to rob 
were more likely to receive suspended sentences 
(60.0%). 

6.  Wounding or grievous bodily harm with 
intent

Crimes Act 1900, s 33. 

Maximum penalty: 25 yrs (SNPP: 7 yrs).100

Sentences
•	 full-time imprisonment (90.5%): the median full 

term was 66 months and the middle 50% range 
was 54–84 months; the median NPP/fixed term 
was 36 months and the middle 50% range was 
27–54 months

•	 suspended sentences (5.4%): 100% were 
supervised; the median term was 24 months

•	 bonds (2.7%): one offender received a 
supervised bond for 36 months and one received 
an unsupervised bond for 24 months

•	 custodial alternatives (1.4%): one offender was 
sentenced to PD for 36 months with a NPP of  
24 months.

There was a decrease in the rate of full-time 
imprisonment and custodial alternatives since 
2002 (down 6.3 pp and 1.8 pp respectively) and a 
corresponding increase in the rate of suspended 
sentences and bonds (up 5.4 pp and 2.7 pp 
respectively). The median full term of full-time 
imprisonment, however, has increased by 6 months 
since 2002 (from 60 months to 66 months).

Not all offenders were subject to the SNPP scheme. 
Fourteen juveniles (18.9%) and another offender 
convicted following a special hearing (1.4%) were 
excluded. While those excluded from the scheme 
were almost as likely as those subject to the scheme 
to receive full-time imprisonment (86.7% compared 
with 91.5%), juveniles received much shorter full term 
sentences (median 45 months compared with  
72 months). The offender sentenced following a 
special hearing received a limiting term of 54 months. 
After exclusions, this offence accounted for 7.7% of all 
SNPP offences in 2010.

Wounding or grievous bodily harm
Almost two-thirds of offenders (63.5%) were 
sentenced for wound with intent and just over a 
third of offenders (36.5%) were sentenced for cause 
grievous bodily harm with intent. The “with intent” 
element for all offences was to cause grievous bodily 
harm.101 The sentencing pattern for both groups 
of offenders was similar: both received very high 
rates of full-time imprisonment (89.4% and 92.6% 
respectively). While the median full term of sentence 
was longer for the former group (69 months 
compared with 60 months), this difference was not 
statistically significant. 

7.  Cultivate or knowingly take part in cultivate 
prohibited plant — commercial quantity

Drug Misuse and Trafficking Act 1985, s 23(2)(a). 

Maximum penalty: 20 yrs and/or 3,500 pu  
(or 15 yrs and/or 3,500 pu where the prohibited  
plant is cannabis).102

Sentences
•	 full-time imprisonment (82.1%): the median full 

term was 27 months and the middle 50% range 
was 20–36 months; the median NPP/fixed term 
was 15 months and the middle 50% range was 
12–18 months

•	 suspended sentences (17.9%): 66.7% were 
supervised; the median term was 20.5 months.

Since this offence was not in the 2002 list, no 
comparison can be made with that study.

Supply or knowingly take part in supply
Almost three-quarters of offenders were convicted 
of cultivating a commercial quantity of a prohibited 
plant (73.1%), while 26.9% of offenders were 
convicted of knowingly taking part in the cultivation 
of a commercial quantity of a prohibited plant. 
Although the number of cases was small, offenders 
charged with the latter offence were less likely to 
be sentenced to full-time imprisonment (72.2%) 
than offenders charged with the former offence 
(85.7%). However, the median full term of sentence 
was longer (32 months compared with 27 months). 
None of these findings, however, were statistically 
significant.

100 Crimes (Sentencing Procedure) Act, Pt 4, Table to Div 1A, item 4.
101 There were no cases of intent to resist arrest.
102 Drug Misuse and Trafficking Act, s 33(2).



21

Sentencing Trends & Issues

Method of cultivation
The majority of these offences involved the 
cultivation of cannabis plants by enhanced indoor 
means (86.6%), while 13.4% involved cannabis that 
was cultivated outdoors. The full-time imprisonment 
rate was higher when cannabis plants were grown 
outdoors (100%) compared with hydroponically 
grown cannabis (79.3%). However, the median full 
term of sentence was shorter (24 months compared 
with 28.5 months). These comparisons should 
be treated with caution as the number of cases 
involving outdoor cultivation was small.

8.  Ongoing supply of prohibited drug
Drug Misuse and Trafficking Act 1985, s 25A. 

Maximum penalty: 20 yrs and/or 3,500 pu.

Sentences
•	 full-time imprisonment (85.9%): the median full 

term was 36 months and the middle 50% range 
was 30–45 months; the median NPP/fixed term 
was 20 months and the middle 50% range was 
13–24 months

•	 suspended sentences (10.9%): 57.1% were 
supervised; the median term was 20 months

•	 custodial alternatives (3.1%): one offender was 
sentenced to PD for 27 months with a NPP of  
20 months; and one offender received an ICO for 
a term of 24 months. 

There has been a substantial increase in the use of 
full-time imprisonment for this offence since 2002 
(up 9.3 pp) and a corresponding decrease in the 
use of custodial alternatives and bonds (down  
5.0 pp and 4.5 pp respectively). The median full 
term of full-time imprisonment, however, has 
remained unchanged (36 months).

Drug type
The most common type of drug was amphetamines 
(40.6%), followed by heroin (25.0%), cocaine 
(20.3%) and ecstasy (14.1%). While the most 
common penalty was full-time imprisonment, that 
penalty was imposed less frequently for supplying 
cocaine (69.2%) compared with amphetamines 
(92.3%), ecstasy (88.9%) and heroin (87.5%). 
However, the median full term of sentence was 
longer for supplying cocaine (45 months) compared 

with other drug types (36 months). Custodial 
alternatives were only imposed on the offenders 
involved in supplying cocaine (15.4%). These 
comparisons should be treated with caution as the 
number of cases was small.103

9.  Supply or knowingly take part in supply 
prohibited drug — commercial quantity

Drug Misuse and Trafficking Act 1985, s 25(2).

Maximum penalty: 20 yrs and/or 3,500 pu  
(SNPP: 10 yrs)104 (or 15 yrs and/or 3,500 pu where 
the prohibited drug is cannabis).105 

Sentences
•	 full-time imprisonment (89.1%): the median full 

term was 66 months and the middle 50% range 
was 48–90 months; the median NPP/fixed term 
was 36 months and the middle 50% range was 
24–57 months

•	 custodial alternatives (5.5%): PD (5.5%) — the 
median full term was 29 months and the median 
NPP/fixed term was 14 months

•	 suspended sentences (3.6%): two offenders 
each received an unsupervised order for a term 
of 18 months

•	 bonds (1.8%): one offender received an 
unsupervised bond for 36 months.

The distribution of penalties for this offence was 
similar to that observed in 2002. There was a 
slight decrease of 1.5 pp in the rate of full-time 
imprisonment and 1.3 pp in the rate of bonds 
compared with 2002, while the use of PD and 
suspended sentences in 2010 increased by 2.4 pp 
and 0.5 pp respectively. The median full term of full-
time imprisonment also increased since 2002 (from 
54 months to 66 months). 

Not all offenders were subject to the SNPP scheme: 
four (7.3%) were excluded because the drug 
supplied was cannabis leaf. While those excluded 
from the scheme were likely to receive full-time 
imprisonment (75.0%) as were those subject to the 
scheme (90.2%), those not subject to the scheme 
received much shorter full term sentences (median 
30 months compared with 66 months).106 After 
exclusions, this offence accounted for 6.7% of all 
SNPP offences in 2010.

103 See the discussion of the range of factors which may affect the severity of sentences for such offences on pp 16–17.
104 Crimes (Sentencing Procedure) Act, Pt 4, Table to Div 1A, item 18.
105 Drug Misuse and Trafficking Act, s 33(2).
106 Not only is cannabis leaf excluded from the SNPP scheme, but it also attracts a lower maximum penalty than other drug types 

which may partly explain differences in sentencing patterns.
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Supply or knowingly take part in supply
Just over three-quarters of offenders were convicted 
of supplying a commercial quantity of a prohibited 
drug (76.4%), while 23.6% were convicted of 
knowingly taking part in the supply of a commercial 
quantity of a prohibited drug. The vast majority 
of offenders in both groups received full-time 
imprisonment (88.1% and 92.3% respectively). The 
median full term of sentence was also similar  
(66 months compared with 63 months respectively).

Drug type
Three drug types accounted for the majority of 
cases: amphetamines (36.4%), ecstasy (25.5%) 
and heroin (20.0%). Other types of drugs included 
cocaine (7.3%), cannabis leaf (7.3%), cannabis oil 
(1.8%) and GHB (1.8%). Although the number of 
cases was small, of the three most common drug 
types, ecstasy attracted the lowest rate of full-
time imprisonment (85.7%) compared with heroin 
(90.9%) and amphetamines (100%), and the shortest 
median full term of sentence (65 months) compared 
with heroin (78 months) and amphetamines  
(76.5 months). None of these findings, however, 
were statistically significant.107 

10.  Assault occasioning actual bodily harm in 
company

Crimes Act 1900, s 59(2). 

Maximum penalty: 7 yrs.

Sentences
•	 full-time imprisonment (43.4%): the median full 

term was 19 months and the middle 50% range 
was 15–30 months; the median NPP/fixed term 
was 10 months and the middle 50% range was 
6–15 months

•	 suspended sentences (26.4%): 57.1% were 
supervised; the median term was 15 months

•	 bonds (17.0%): 66.7% were supervised; the 
median duration was 18 months

•	 CSOs (5.7%): the median term was 100 hours

•	 custodial alternatives (3.8%): two offenders were 
sentenced to PD; one for 24 months with a NPP 
of 12 months and one for 12 months with a NPP 
of 6 months

•	 other (3.8%): two offenders received a s 10 bond 
for 24 and 18 months respectively.

Penalties for this offence were widespread. 
Compared with other offences in the 2010 list, this 
offence recorded the highest rate of CSOs, the 
second highest rate of bonds and the third highest 
rate of suspended sentences. Consequently, the 
rate of full-time imprisonment for this offence 
was lower than the overall rate of full-time 
imprisonment. The median full term of sentence 
was the second lowest in the list.

As expected, sentencing patterns for this offence 
were more severe than for the offence of “assault 
occasioning actual bodily harm” (Rank 16).

Since this offence was not in the 2002 list, no 
comparison can be made with that study.108

11.  Aggravated robbery, etc, being armed 
with a dangerous weapon

Crimes Act 1900, s 97(2). 

Maximum penalty: 25 yrs.

Sentences
•	 full-time imprisonment (96.0%): the median full 

term was 54 months and the middle 50% range 
was 47–72 months; the median NPP/fixed term 
was 30 months and the middle 50% range was 
23–39 months

•	 suspended sentences (2.0%): one offender 
received a supervised order for a term of 24 months

•	 bonds (2.0%): one offender received an 
unsupervised bond for 36 months.

This offence had the third highest rate of full-time 
imprisonment in the 2010 list, a slight decrease of 
2.1 pp from 2002. The median full term of sentence 
has decreased by 6 months (from 60 months to  
54 months). 

Nature of offending
The majority of cases involved robbery being armed 
with a dangerous weapon (86.0%), while 14.0% 
involved assault with intent to rob being armed 
with a dangerous weapon. The imprisonment 
rate was high for both groups (97.9% and 85.7% 
respectively), but the median full term of sentence 
was longer for the latter (70 months) than the 
former (54 months). These comparisons should be 
treated with caution as the number of cases in the 
latter group was small.

107 See the discussion of the range of factors which may affect the sentences for such offences on pp 16–17. 
108 See the discussion about the amendments to this section on pp 4–5.
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12.  Recklessly cause grievous bodily harm
Crimes Act 1900, s 35(2). 

Maximum penalty: 10 yrs (SNPP: 4 yrs).109

Sentences
•	 full-time imprisonment (88.0%): the median full 

term was 36 months and the middle 50% range 
was 33–45 months; the median NPP/fixed term 
was 18 months and the middle 50% range was 
15–24 months

•	 suspended sentences (8.0%): 75.0% were 
supervised; the median term was 24 months

•	 custodial alternatives (4.0%): two offenders were 
sentenced to PD; one for 36 months with a NPP 
of 21 months and one for 24 months with a NPP 
of 9 months.

Given the legislative amendments to this offence,110 
no direct comparison could be made with the 2002 
study. As expected, sentencing patterns for this 
offence were more severe than for the offence of 
“reckless wounding” (Rank 15).

The SNPP scheme did not apply to three 
cases: two juveniles, and one offender who was 
prosecuted under s 35(1)(b)(rep).111 Excluding these 
cases made little difference to the sentencing 
patterns. The rate of full-time imprisonment for 
offenders subject to the scheme was 87.2% and the 
median full term remained the same (36 months). 
After exclusions, this offence accounted for 6.1% of 
all SNPP offences in 2010.

13.  Aggravated robbery or stealing from the 
person

Crimes Act 1900, s 95. 

Maximum penalty: 20 yrs. 

Sentences
•	 full-time imprisonment (85.7%): the median full 

term was 42 months and the middle 50% range 
was 34–49 months; the median NPP/fixed term 
was 21.5 months and the middle 50% range was 
15–30 months

•	 suspended sentences (10.2%): 80.0% were 
supervised; the median term was 18 months

•	 custodial alternatives (2.0%): one offender was 
sentenced to PD for 24 months with a NPP of  
12 months 

•	 bonds (2.0%): one offender received a 
supervised bond for 36 months.

Sentencing patterns for this offence were similar 
to those in 2002. The most noticeable change 
was a decrease of 3.2 pp in the use of PD. While 
there was a small increase in the use of full-time 
imprisonment for this offence since 2002 (up 
1.2 pp), the median full term of sentence was 
unchanged (42 months).

Circumstances of aggravation112 
The circumstance of aggravation relied on in almost 
two-thirds of cases was using corporal violence 
(64.6%), while in 27.1% of cases the circumstance 
of aggravation was inflicting actual bodily harm 
on any person, and, in 8.3% of cases, depriving 
any person of liberty.113 Although the number of 
cases was small, differences were observed in 
the distribution of penalties. Offenders depriving 
victims of their liberty received the highest rate 
of full-time imprisonment (100%) and the longest 
median full term of sentence (48 months) compared 
with offenders using corporal violence (87.1% and 
42 months respectively) and offenders inflicting 
actual injuries (84.6% and 36 months respectively).

Nature of offending
The majority of offences were aggravated robbery 
offences (87.8%), while 12.2% were aggravated 
assault with intent to rob. The imprisonment rate 
was high for both groups (86.0% and 83.3% 
respectively), but the median full term of sentence 
was longer for the former (42 months) than the 
latter (26 months). These comparisons should be 
treated with caution as the number of cases in the 
latter group was small.

109 Crimes (Sentencing Procedure) Act, Pt 4, Table to Div 1A, item 4B.
110 See the discussion on pp 4–5.
111 Only the recast offences were included in the Crimes (Sentencing Procedure) Act, Pt 4, Table to Div 1A.
112 These are set out in the Crimes Act 1900, s 95(2).
113 The circumstance of aggravation was unknown in one case.
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14.  Aggravated sexual assault
Crimes Act 1900, s 61J. 

Maximum penalty: 20 yrs (SNPP: 10 yrs).114

Sentences115

•	 full-time imprisonment (97.9%): the median full 
term was 90 months and the middle 50% range 
was 66–108 months; the median NPP/fixed term 
was 48 months and the middle 50% range was 
36–72 months  

•	 suspended sentences (2.1%): one offender 
received a supervised order for a term of  
24 months.

This offence recorded the second highest rate of full-
time imprisonment of any offence in the 2010 list and 
the longest median full term of sentence. Sentencing 
patterns for this offence were more severe when 
compared with those observed in 2002. There was an 
increase of 3.9 pp in the use of full-time imprisonment 
and a corresponding decrease of 4.0 pp in the use 
of PD (which in 2002 was available as a sentencing 
option). Since 2002, the median full term of full-time 
imprisonment has increased by 18 months (from  
72 months to 90 months).

A third of the offenders were not subject to the 
SNPP scheme. In the case of nine offenders 
(18.8%), the offence was committed before the 
scheme commenced. Six juveniles (12.5%) and one 
offender convicted following a special hearing (2.1%) 
were also excluded. The only offender not to receive 
full-time imprisonment was a juvenile. Offenders 
subject to the scheme received the longest median 
full term of sentence (96 months) compared with 
offenders who committed their offence before the 
scheme commenced (72 months) and juveniles 
who were excluded from the scheme (60 months). 
The offender convicted following a special hearing 
received a limiting term of 50 months. After 
exclusions, this offence accounted for 4.2% of all 
SNPP offences in 2010.

Circumstances of aggravation116 
The most common circumstance of aggravation 
relied on was that the victim was under 16 years 
(35.4%). Other aggravating circumstances were that 

the offender: was in company (20.8%); intentionally 
or recklessly inflicted actual bodily harm (18.8%); or 
threatened to inflict actual bodily harm by means of 
an offensive weapon or instrument (12.5%); and the 
victim was under the authority of the offender (8.3%) 
or had a cognitive impairment (4.2%). Although the 
number of cases was small, the longest median 
full term of full-time imprisonment was imposed on 
offenders who intentionally or recklessly inflicted 
actual bodily harm (102 months) and the shortest 
was imposed on offenders who sexually assaulted a 
victim under the age of 16 years (87.5 months).

15.  Reckless wounding
Crimes Act 1900, s 35(4). 

Maximum penalty: 7 yrs (SNPP: 3 yrs).117 

Sentences
•	 full-time imprisonment (55.3%): the median full 

term was 30 months and the middle 50% range 
was 24–38 months; the median NPP/fixed term 
was 18 months and the middle 50% range was 
12–24 months 

•	 suspended sentences (29.8%): 57.1% were 
supervised; the median term was 22.5 months

•	 custodial alternatives (6.4%): PD (6.4%) — the 
median full term was 36 months and the median 
NPP/fixed term was 12 months

•	 CSOs (4.3%): two offenders were ordered to 
perform 300 hours and 200 hours respectively

•	 bonds (4.3%): both offenders received a 
supervised bond; one for 36 months and one for 
24 months.

This offence recorded the highest rate of custodial 
alternatives and the second highest rate of 
suspended sentences in the 2010 list. The rate of 
full-time imprisonment for this offence was lower 
than the overall rate of full-time imprisonment, as 
was the median full term.

Given the legislative amendments to this offence,118 
no direct comparison could be made with the 2002 
study. As expected, sentencing patterns for this 
offence were less severe than for the offence of 
“recklessly cause grievous bodily harm” (Rank 12).

114 Crimes (Sentencing Procedure) Act, Pt 4, Table to Div 1A, item 8.
115 In 2010, PD was not an available sentencing option for this offence, or for “sexual assault” (Rank 17): Crimes (Sentencing 

Procedure) Act, s 65B. Nor is an ICO available because such offences are “prescribed sexual offences” in respect of which 
such orders cannot be made: s 66.

116 These are set out in the Crimes Act 1900, s 61J(2).
117 Crimes (Sentencing Procedure) Act, Pt 4, Table to Div 1A, item 4D.
118 See the discussion on pp 4–5.
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Predictably, sentencing patterns for this offence 
were less severe than for offences committed while 
in company (Rank 10).

17.  Sexual assault
Crimes Act 1900, s 61I. 

Maximum penalty: 14 yrs (SNPP: 7 yrs).121

Sentences122

•	 full-time imprisonment (92.5%): the median full 
term was 60 months and the middle 50% range 
was 36–69 months; the median NPP/fixed term 
was 30 months and the middle 50% range was 
24–39 months

•	 suspended sentences (7.5%): 100% were 
supervised; the median term was 21 months.

The rate of full-time imprisonment was higher than 
the overall rate of full-time imprisonment, as was 
the median full term of sentence. Since this offence 
was not in the 2002 list, no comparison can be 
made with that study.

Three cases were not subject to the SNPP scheme: 
in two cases the offence was committed before the 
scheme commenced; the remaining case involved 
a juvenile offender. Excluding these cases made 
little difference to the sentencing patterns. The rate 
of full-time imprisonment for offenders subject to 
the scheme was 91.9% and the median full term 
remained the same (60 months). After exclusions, this 
offence accounted for 4.8% of all SNPP offences.

18.  Import, etc, border controlled drug/plant 
— marketable quantity

Criminal Code (Cth), ss 307.2, 307.6 and 307.9.

Maximum penalty: 25 yrs and/or 5,000 pu.  

Sentences
•	 full-time imprisonment (100%): the median full 

term was 87 months and the middle 50% range 
was 79–96 months; the median NPP/fixed term 
was 54 months and the middle 50% range was 
43–60 months.

This offence had the highest rate of full-time 
imprisonment of any offence in the 2010 list, a slight 
increase of 2.6 pp since 2002. It also recorded the 

The SNPP scheme did not apply to seven cases: 
three juveniles and four offenders who were 
prosecuted under s 35(1)(a)(rep).119 Excluding these 
cases made little difference to the sentencing 
patterns. The rate of full-time imprisonment for 
offenders subject to the scheme was 57.5% and the 
median full term remained the same (30 months). 
After exclusions, this offence accounted for 5.2% of 
all SNPP offences in 2010.

16.  Assault occasioning actual bodily harm
Crimes Act 1900, s 59(1). 

Maximum penalty: 5 yrs. 

Sentences
•	 bonds (39.0%): 56.3% were supervised; the 

median duration was 24 months

•	 full-time imprisonment (24.4%): the median full 
term was 13.5 months and the middle 50% 
range was 6–22 months; the median NPP/fixed 
term was 8 months and the middle 50% range 
was 4–12 months 

•	 suspended sentences (24.4%): 60.0% were 
supervised; the median term was 14.5 months

•	 custodial alternatives (4.9%): two offenders were 
sentenced to PD; one for 18 months with a NPP of 
12 months and one for a fixed term of 4 months

•	 CSOs (4.9%): two offenders were ordered to 
perform 200 hours and 125 hours respectively

•	 other (2.4%): one offender received a s 10 
dismissal.

This offence had the highest rate of bonds of any 
offence in the 2010 list and recorded the lowest 
rate of full-time imprisonment and the shortest 
median full term of sentence.

Since offenders who committed this offence while 
in company are now dealt with for a more serious 
offence with a higher statutory maximum penalty,120 
it is not surprising that penalties for this offence are 
less severe than those observed in 2002. There has 
been a dramatic decrease of 13.8 pp in the rate of 
full-time imprisonment. CSOs have also decreased 
by 4.3 pp. These decreases have been offset by 
increases in the use of bonds (up 16.6 pp) and 
suspended sentences (up 4.7 pp). The median full 
term of full-time imprisonment also decreased by 
6.5 months (from 20 months to 13.5 months).

119 ibid. Only the recast offences were included in the Crimes (Sentencing Procedure) Act, Pt 4, Table to Div 1A.
120 See the discussion on pp 4–5.
121 Crimes (Sentencing Procedure) Act, Pt 4, Table to Div 1A, item 7.
122 See above n 115.
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second longest median full term of sentence  
(87 months), a marked increase of 20.8% since 
2002 (72 months).

As discussed above, it was anticipated that the 
repeal of s 16G of the Crimes Act 1914 (Cth) 
would result in increased sentences because 
the requirement to reduce the sentence when 
remissions were not available no longer existed.123 
However, while the 15-month increase in the 
median full term of sentence is significant, it would 
be a mistake to conclude that it was due entirely to 
the repeal of s 16G, particularly since this Trends 
only relates to one year of the period since the 
section was repealed. Other factors, particularly the 
offender’s role and the quantity of the relevant drug, 
may have a significant effect on the length of the 
sentence in a given case.

Nature of offending 
The vast majority of offenders were convicted of 
importing border controlled drugs into Australia 
(82.5%),124 while three offenders aided, abetted, 
counselled or procured the importation of border 
controlled drugs (7.5%).125 The remaining four 
offenders attempted to possess unlawfully 
imported border controlled drugs (10.0%).126 There 
were no statistically significant differences in the 
terms of sentences imposed for each group. The 
median full term of sentence was only slightly 
higher after inchoate and complicit offences were 
excluded (88 months).

Drug type
The most common type of drug, involved in just 
over half the cases, was heroin (52.5%). Cocaine 
(25.0%) and amphetamines (22.5%) accounted for 
the remaining cases. Although the number of cases 
was small, offences involving heroin attracted the 
longest median full term of sentence (92 months) 
compared with cocaine and amphetamines (both 
84 months). This finding, however, was statistically 
insignificant and, as discussed above, the duration 
of a particular sentence is affected by various 
factors.127

19.  Aggravated enter dwelling house with  
intent to commit a serious indictable  
offence

Crimes Act 1900, s 111(2). 

Maximum penalty: 14 yrs. 

Sentences
•	 full-time imprisonment (78.9%): the median full 

term was 27 months and the middle 50% range 
was 23–37 months; the median NPP/fixed term 
was 18 months and the middle 50% range was 
12–24 months

•	 suspended sentences (13.2%): 100% were 
supervised; the median term was 18 months

•	 bonds (5.3%): one offender received a 
supervised bond for 36 months and one received 
an unsupervised bond for 12 months

•	 custodial alternatives (2.6%): one offender 
received an ICO for a term of 24 months.

The sentencing patterns for this offence were very 
similar to those for the offence of break, enter, etc, 
and commit a serious indictable offence (Rank 4). 
However, the median full term of full-time 
imprisonment was shorter. Since this offence was 
not in the 2002 list, no comparison can be made 
with that study.

Circumstances of aggravation128 
The most common circumstance of aggravation 
relied on was being in company (42.1%), followed 
by knowing there was a person(s) present in the 
place where the offence was committed and 
inflicting actual bodily harm (both 21.1%). Less 
common circumstances of aggravation were being 
armed (7.9%), depriving liberty (5.3%) and using 
corporal violence (2.6%). 

A comparison of the three most common 
aggravating circumstances revealed that those 
offenders who were in company received less 
severe sentences than the offenders who knew a 
person was present or the offenders who inflicted 
actual bodily harm. While full-time imprisonment 
was the most likely penalty for each group, it was 
less likely if the offence was committed in company 
(68.8%) compared with the latter two groups 

123 See the discussion on p 4.
124 Criminal Code (Cth), s 307.2(1).
125 ibid, ss 11.2(1), 307.2(1).
126 ibid, ss 11.1(1), 307.6(1).
127 See above n 88. The correctness of the approach in R v Poon (2003) 56 NSWLR 284 was confirmed by the High Court as 

applying in the Commonwealth context in Adams v The Queen (2008) 234 CLR 143 at [9]–[11].
128 These are set out in the Crimes Act 1900, s 105A.
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(87.5% and 100% respectively). The median full 
term of sentence was also shorter (24 months 
compared with 27 months and 25.5 months 
respectively). These comparisons should be treated 
with caution because of the small number of cases.

Serious indictable offence129 
Assault offences were the most common serious 
indictable offences,130 accounting for 44.7% of 
cases. Others included steal (26.3%), intimidate 
(23.7%), robbery (2.6%) and sexual assault (2.6%). 

Although the number of cases was small, a 
comparison between the three most common 
serious indictable offences revealed that offenders 
who intended to intimidate their victims received 
the least severe penalties: 66.7% were sentenced 
to full-time imprisonment, compared with 80.0% 
of offenders who intended to steal and 82.4% who 
intended to assault their victims. The median full 
term of sentence for intimidation offences was 
the shortest (24 months), compared with stealing 
offences (27 months) and assault offences  
(28.5 months).

20.  Manslaughter
Crimes Act 1900, s 24. 

Maximum penalty: 25 yrs. 

Sentences
•	 full-time imprisonment (94.3%): the median full 

term was 75 months and the middle 50% range 
was 57–96 months; the median NPP/fixed term 
was 43 months and the middle 50% range was 
30–60 months

•	 custodial alternatives (2.9%): one offender was 
sentenced to PD for 36 months with a NPP of  
21 months

•	 suspended sentences (2.9%): one offender 
received a supervised order for a term of  
24 months.

This offence had the fourth highest rate of full-time 
imprisonment and the third longest median full term 
of sentence in the 2010 list. Since this offence was 
not in the 2002 list, no comparison can be made 
with that study.

Almost three-quarters of these cases were dealt 
with in the Supreme Court (74.3%),131 compared 
with 25.7% in the District Court. Every offender 

sentenced in the Supreme Court received full-time 
imprisonment, compared with 77.8% of offenders 
sentenced in the District Court. Offenders sentenced 
in the Supreme Court received longer full term 
sentences compared with the District Court (median 
76.5 months compared with 60 months).

Summary of findings
The analysis of higher court sentencing data 
between 2002 and 2010 reveals:

•	 A small increase (3.9%) in the number of 
offenders sentenced (from 2,801 offenders in 
2002 to 2,911 offenders in 2010).

•	 A strong similarity in the types of offences 
dominating both lists: drug offences, offences 
against the person and robbery offences.

•	 Little difference in the overall rate of full-time 
imprisonment which remains by far the most 
common penalty imposed (from 69.6% in 2002 
to 70.0% in 2010).

•	 A dramatic increase (5.3 pp) in the use of 
suspended sentences (from 12.2% in 2002 
to 17.5% in 2010) offset by corresponding 
decreases of 3.7 pp in the use of PD (from 6.1% 
in 2002 to 2.4% in 2010) and CSOs by 1.7 pp 
(from 3.1% in 2002 to 1.4% in 2010). The use of 
bonds remains the same (7.1%).

•	 The median full term of sentence for offenders 
sentenced to full-time imprisonment was 
unchanged from 2002 (40 months).

•	 The use of consecutive sentences for offenders 
sentenced to full-time imprisonment tripled (from 
11% in 2002 to 34.2% in 2010).

The analysis of 2010 data also reveals:

•	 A significant number of the offences in the 
2010 list were basic and aggravated forms of 
particular offences and, with the exception of 
“aggravated break, enter, etc, and commit a 
serious indictable offence”, the aggravated form 
of the offence resulted in more severe sentences.

•	 The overall median full term of sentence for 
offenders sentenced to full-time imprisonment 
was 45 months and the middle 50% range of 
overall full terms was 30–67 months.

•	 The overall median NPP/fixed term of sentence 
for such offenders was 24 months and the 
middle 50% range of overall NPP/fixed terms 
was 15–40 months.

129 See the definition at n 96.
130 The vast majority of assault offences were assault occasioning actual bodily harm under the Crimes Act 1900, s 59(1).
131 In 8 cases (22.9%), the offender was found not guilty of murder but guilty of manslaughter.
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Some noteworthy similarities in the distribution of 
particular offences in the top 20 between 2002 and 
2010 include:

•	 Fifteen of the offences appearing in the 2010 list 
also appeared in the 2002 list. 

•	 The two most common offences have not 
changed, although their order has reversed. The 
most common offence in 2010 was “supply or 
knowingly take part in supply prohibited drug 
— less than commercial quantity” (representing 
12.0% of cases) followed by “robbery, etc, being 
armed or in company” (representing 10.6% of 
cases). In 2002, these offences accounted for 
9.3% and 13.6% of cases respectively.

•	 Four of the five most common offences in 2010 
were in the top five most common offences in 
2002. 

The most notable differences in the ranking of 
offences between 2002 and 2010 include:

•	 “Aggravated break, enter, etc, and commit a 
serious indictable offence” moved up from 
seventh in 2002 (representing 3.7% of cases) to 
third in 2010 (representing 8.7% of cases).

•	 “Break, enter, etc, and commit a serious 
indictable offence” moved down one place from 
third in 2002 (representing 6.0% of cases) to 
fourth in 2010 (representing 2.7% of cases).

•	 “Wounding or grievous bodily harm with intent” 
moved up from 19th in 2002 (representing 1.1% 
of cases) to sixth in 2010 (representing 2.5% of 
cases).

•	 “Supply or knowingly take part in supply 
prohibited drug — commercial quantity” moved 
up from 18th in 2002 (representing 1.1% of 
cases) to ninth in 2010 (representing 1.9% of 
cases).

•	 “Aggravated robbery or stealing from the 
person” fell from ninth in 2002 (representing 
2.1% of cases) to 13th in 2010 (representing 
1.7% of cases).

Since 2002, there have been a number of legislative 
amendments for particular offences that are likely 
to have affected the ranking of offences in 2010, 
including:

•	 The creation of “in company” offences under  
ss 35 and 59 of the Crimes Act 1900 may explain 
the fall in ranking of “assault occasioning actual 
bodily harm” from eighth in 2002 to 16th in 2010 
and the inclusion of “assault occasioning actual 
bodily harm in company” in the 2010 list (10th). 

•	 This change, and further amendments increasing 
the maximum penalties for some offences under 
s 35, meant that s 35 offences were handled 

differently. In 2010, “recklessly cause grievous 
bodily harm” (12th) and “reckless wounding” 
(15th) were treated as two separate offences. In 
2002, these offences were treated as a single 
offence of “malicious wounding/inflicting of 
grievous bodily harm” (4th). Section 35 offences 
committed while in company were not ranked in 
the 2010 list. 

•	 Changes to the specified commercial quantities 
for cultivating cannabis plants by enhanced 
indoor means under s 23 of the Drug Misuse 
and Trafficking Act may explain the inclusion 
of “cultivate or knowingly take part in cultivate 
prohibited plant — commercial quantity” in the 
2010 list (7th). 

The sentencing patterns reveal high rates of full-
time imprisonment among the 20 most common 
offences, with 14 offences attracting rates higher 
than the overall rate of full-time imprisonment. 
Other sentencing patterns observed for particular 
offences in the list include:

•	 The three offences with the highest rates of 
full-time imprisonment were “import, etc, border 
controlled drug/plant — marketable quantity” 
(100%), closely followed by “aggravated sexual 
assault” (97.9%) and “aggravated robbery, etc, 
being armed with a dangerous weapon” (96.0%). 

•	 The offence with the longest median term of 
full-time imprisonment was “aggravated sexual 
assault” (90 months), followed by “import, etc, 
border controlled drug/plant — marketable 
quantity” (87 months) and manslaughter  
(75 months).

•	 The offence of “robbery, etc, being armed or in 
company” attracted the highest number of full-
time imprisonment sentences, accounting for 
12.5% of all offenders given this penalty.

•	 The offence of “supply or knowingly take part in 
supply prohibited drug — less than commercial 
quantity” received the highest rate of suspended 
sentences (39.3%). The offences of “reckless 
wounding” (29.8%), “assault occasioning actual 
bodily harm in company” (26.4%) and “assault 
occasioning actual bodily harm” (24.4%) also 
received relatively high rates of suspended 
sentences. 

•	 The offence with the highest rate of bonds 
was “assault occasioning actual bodily harm” 
(39.0%). The offences of “assault occasioning 
actual bodily harm in company” (17.0%) 
and “supply or knowingly take part in supply 
prohibited drug — less than commercial 
quantity” (12.9%) also received relatively high 
rates of bonds. 
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•	 The offence of “supply or knowingly take part in 
supply prohibited drug — less than commercial 
quantity” attracted the highest number of 
suspended sentences (accounting for 27.0% of 
all suspended sentences), custodial alternatives 
(accounting for 23.0% of these penalties), 
bonds (accounting for 21.6% of all bonds) and 
CSOs (accounting for 25.0% of all CSOs) of any 
principal offence in 2010. 

A comparison of the sentencing patterns in 2002 
for 12 offences in the 2010 list shows that:

•	 The use of full-time imprisonment increased for 
four offences with the largest increase observed 
for “ongoing supply of prohibited drug”  
(up 9.3 pp from 76.6% to 85.9%).

•	 The use of full-time imprisonment decreased for 
eight offences with the largest falls occurring for 
“wounding or grievous bodily harm with intent” 
(down 6.3 pp from 96.8% to 90.5%); “robbery 
or stealing from the person” (down 6.2 pp from 
73.7% to 67.5%); and “break, enter, etc, and 
commit a serious indictable offence (down 5.8 pp 
from 81.7% to 75.9%).

•	 The median full term of sentence for full-time 
imprisonment increased for five offences. The 
largest increase was for “aggravated sexual 
assault” (up 18 months from 72 months to 
90 months), followed by “import, etc, border 
controlled drug/plant — marketable quantity” 
(up 15 months from 72 months to 87 months); 
“supply or knowingly take part in supply 
prohibited drug — commercial quantity”  
(up 12 months from 54 months to 66 months); 
“wounding or grievous bodily harm with intent” 
(up 6 months from 60 months to 66 months); 
and “supply or knowingly take part in supply 
prohibited drug — less than commercial 
quantity” (up 3 months from 24 months to  
27 months). Four of these offences have been 
subject to legislative amendment since 2002.

•	 The median full term of sentence for full-time 
imprisonment decreased by 6 months for 
three offences: “robbery, etc, being armed or 
in company” (from 48 months to 42 months); 
“aggravated break, enter, etc, and commit a 
serious indictable offence” (from 42 months 
to 36 months); and “aggravated robbery, etc, 
being armed with a dangerous weapon” (from 
60 months to 54 months).

•	 The use of suspended sentences increased 
for 11 offences. The largest increases were 
found for “supply or knowingly take part in 
supply prohibited drug — less than commercial 
quantity” (up 13.1 pp from 26.2% to 39.3%) 

and “aggravated break, enter, etc, and commit 
a serious indictable offence” (up 10.5 pp from 
12.4% to 22.9%).

•	 Increases in the use of suspended sentences 
have largely been offset by decreases in the use 
of PD and CSOs. For example, PD fell by 9.5 pp 
and CSOs by 5.2 pp for the offence of “supply 
or knowingly take part in supply prohibited 
drug — less than commercial quantity”; and by 
6.7 pp and 3.0 pp respectively for the offence 
of “aggravated break, enter, etc, and commit a 
serious indictable offence”.

Seven offences in the 2010 list are SNPP offences. 
After exclusions, 765 offenders (26.3%) were 
subject to the SNPP scheme. These seven offences 
accounted for 67.5% of all SNPP offences. The 
offence of “aggravated break, enter, etc, and 
commit a serious indictable offence” represents 
32.8% of all SNPP offences.

Conclusion
This Trends presents a snapshot of the sentencing 
patterns in the higher courts in NSW which deal with 
the most serious offences in the criminal calendar. 
This analysis is concerned with the 20 most common 
offences, which are not necessarily the offences 
attracting the most severe penalties. The sentences 
for more serious and less common offences, such as 
murder and terrorism-related offences, are higher. 

Notwithstanding that the findings relate to a single 
year only, a number of conclusions can be drawn. 
The findings for 2010 demonstrate that, despite 
the significant legislative amendments since the 
2002 study, the type of principal offences dealt 
with by the higher courts has remained relatively 
stable. Significantly, the top 20 offences still account 
for almost two-thirds of all offences finalised 
in a particular year with the top three offences 
accounting for almost a third of all offences. While 
the severity of sentences for several of the top 20 
offences appears to have been affected by the 
legislative amendments, the imposition of full-time 
imprisonment, overall, has remained steady since 
2002.

This study will provide a useful benchmark for future 
studies about sentencing patterns in the higher 
courts in NSW.
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a Only subdivisions with cases are shown. ANZSOC groups for the five most common subdivisions are also shown.

Appendix A: Proven offences in the NSW higher courts in 2010 by ANZSOC division and subdivision   
 

ANZSOC division, subdivision and groupa Principal offences All proven offences

N % N %

Homicide and related offences 112 3.85 128 1.92

   Murder 28 0.96 28 0.42

   Attempted murder 7 0.24 10 0.15

   Manslaughter and driving causing death 77 2.65 90 1.35

Acts intended to cause injury 403 13.84 696 10.42

   Assault 392 13.47 659 9.87

       Serious assault resulting in injury 378 12.99 565 8.46

       Serious assault not resulting in injury 3 0.10 20 0.30

       Common assault 11 0.38 74 1.11

   Other acts intended to cause injury 11 0.38 37 0.55

Sexual assault and related offences 277 9.52 1,022 15.30

   Sexual assault 246 8.45 919 13.76

       Aggravated sexual assault 239 8.21 887 13.28

       Non-aggravated sexual assault 7 0.24 32 0.48

   Non-assaultive sexual assault 31 1.06 103 1.54

Dangerous or negligent acts endangering persons 22 0.76 51 0.76

   Dangerous or negligent operation of a vehicle 19 0.65 45 0.67

   Other dangerous or negligent acts endangering persons 3 0.10 6 0.09

Abduction, harassment and other offences against the person 62 2.13 160 2.40

   Abduction and kidnapping 53 1.82 96 1.44

   Deprivation of liberty/false imprisonment 7 0.24 28 0.42

   Harassment and threatening behaviour 2 0.07 36 0.54

Robbery, extortion and related offences 542 18.62 839 12.56

   Robbery 541 18.58 837 12.53

       Aggravated robbery 481 16.52 751 11.25

       Non-aggravated robbery 60 2.06 86 1.29

   Blackmail and extortion 1 0.03 2 0.03

Unlawful entry with intent/burglary, break and enter 396 13.60 669 10.02

    Unlawful entry with intent/burglary, break and enter 396 13.60 669 10.02

       Unlawful entry with intent/burglary, break and enter 396 13.60 669 10.02

Theft and related offences 102 3.50 456 6.83

   Motor vehicle theft and related offences 23 0.79 82 1.23

   Theft (except motor vehicle) 25 0.86 102 1.53

   Receive or handle proceeds of crime 54 1.86 272 4.07

Fraud, deception and related offences 87 2.99 700 10.48

   Obtain benefit by deception 57 1.96 449 6.72

   Forgery and counterfeiting 15 0.52 171 2.56

   Deceptive business/government practices 3 0.10 28 0.42

   Other fraud and deception offences 12 0.41 52 0.78

(continued on page 31)
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ANZSOC division, subdivision and groupa Principal offences All proven offences

N % N %

Illicit drug offences 733 25.18 1,166 17.46

   Import or export illicit drugs 69 2.37 76 1.14

   Deal or traffic in illicit drugs 507 17.42 801 11.99

       Deal or traffic in illicit drugs — commercial quantity 157 5.39 210 3.14

       Deal or traffic in illicit drugs — non-commercial quantity 350 12.02 591 8.85

   Manufacture or cultivate illicit drugs 142 4.88 170 2.55

   Possess and/or use illicit drugs 14 0.48 96 1.44

   Other illicit drug offences 1 0.03 23 0.34

Prohibited and regulated weapons and explosives offences 53 1.82 250 3.74

   Prohibited weapons/explosives offences 26 0.89 97 1.45

   Regulated weapons/explosives offences 27 0.93 153 2.29

Property damage and environmental pollution 16 0.55 85 1.27

   Property damage 16 0.55 85 1.27

Public order offences 31 1.06 117 1.75

   Disorderly conduct 30 1.03 96 1.44

   Regulated public order offences 1 0.03 13 0.19

   Offensive conduct 0 0.00 8 0.12

Traffic and vehicle regulatory offences 3 0.10 84 1.26

   Driver licence offences 0 0.00 53 0.79

   Vehicle registration and roadworthiness offences 1 0.03 9 0.13

   Regulatory driving offences 2 0.07 22 0.33

Offences against justice procedures, government security and  
government operations 62 2.13 169 2.53

   Breach of custodial order offences 1 0.03 8 0.12

   Breach of community-based orders 0 0.00 10 0.15

   Breach of violence and non-violence restraining orders 0 0.00 26 0.39

   Offences against government operations 4 0.14 15 0.22

   Offences against government security 5 0.17 7 0.10

   Offences against justice procedures 52 1.79 103 1.54

Miscellaneous offences 10 0.34 86 1.29

   Defamation, libel and privacy offences 0 0.00 1 0.01

   Public health and safety offences 1 0.03 28 0.42

   Commercial/industry/financial regulation 3 0.10 29 0.43

   Other miscellaneous offences 6 0.21 28 0.42

Total 2,911 100.00 6,678 100.00

Appendix A  (continued) 
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