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INTRODUCTION 

During 1994, the New South Wales Probation Service approached the Judicial 
Commission of New South Wales with a view to conducting an examination 
of the attitudes of judicial officers to pre-sentence reports. The Commission 
agreed to participate in this project because of the clear benefits to judicial 
officers. This project forms part of a wider review of the Court Advice 
Program by the Probation Service. 

The Court Advice Program is managed by the New South Wales Probation 
Service and provides the courts with written and verbal pre-sentence reports 
and bail assessments. The program has grown considerably during the past ten 
years and currently represents a budget cost to the Probation Service of 
approximately $13m per annum. The Probation Service is currently reviewing 
this program in order to ensure that it continues to meet the needs of its 
clients in an efficient, accurate and productive manner. 

Judicial views of the Court Advice Program were obtained by way of 
survey. The views of prosecution and defence representatives were also sought 
as part of this comprehensive review of pre-sentence reports. Clearly it was 
not possible to survey all lawyers. To gauge the views of that group a cross
section of representatives from the prosecution and defence were interviewed. 
This monograph analyses the results of those interviews and the survey 
responses of judicial officers. 
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Functions of the Program 

The Court Advice Program provides two distinct types of pre-sentence reports 
for judges and magistrates. The first are detailed written reports prepared 
during an adjournment normally of between four to six weeks. The second, 
prepared at court on short notice, are relatively shorter written or verbal 
reports. These short reports concentrate on the suitability and the availability 
of particular sentencing options. 

The more comprehensive reports invariably follow a fixed format. They 
cover, inter alia, an offender's social background, prior criminal history as well 
as a discussion of the availability and suitability of custodial and non custodial 
sentencing options. These reports are generally prepared at the request of the 
sentencing judge or magistrate. No fee is charged and there are currently no 
limits on the availability of these reports to the courts. Occasionally reports 
are prepared without a request from the judicial officer where an offender is 
subject to supervision and must appear to face new charges. Reports are not 
prepared in response to requests by the defence or prosecution. 

The Court Advice Program also includes provision of bail assessments. 
These assessments by court duty officers examine the suitability of an 
offender's proposed bail arrangements. In addition, court duty officers 
regularly undertake specific tasks for judicial officers such as interviewing 
particularly distraught offenders in custody, arranging referrals to appropriate 
external agencies and providing advice to judicial officers on the availability of 
treatment resources. 

History and Development of the Court Advice Program 

The Adult Probation Service was established in 1951 within the Department of 
Attorney General and Justice for the purpose of preparing pre-sentence 
reports and supervising offenders subject to probation. The Adult Probation 
Service mirrored the facilities and services available to the courts by the child 
welfare services. 

Initially the pre-sentence reporting function of the Adult Probation Service 
was undertaken almost exclusively in the Courts of Quarter Sessions (District 
Court) where reports were prepared for first time offenders and/or offenders 
under the age of 30. Probation officers identified these offenders amongst 
those committed for sentence and offered them the opportunity to have a 
report prepared. This was the source of most of the pre-sentence work of the 
Adult Probation Service for the first 10 or 15 years. 

In 1967 the Probation Service commenced pre-sentence work in the Court 
of Petty Sessions. A probation officer was stationed full time in the Central 
Petty Sessions court to provide short reports and information to magistrates 
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for offenders held in custody. In effect, this was the first use of probation 
officers as court duty officers. It also marked the first major incursion of the 
Probation Service into the lower courts. 

The amendments in 1974 to s 476 of the Crimes Act 1900 (NSW) resulted in 
an increase in serious offences heard by the Magistrates Court. Consequently, 
the pre-sentence work of the Service in that jurisdiction grew considerably 
from that time. 

As a result of increased workload in the 1970s the Probation Service 
prepared reports only at the request of judicial officers or at the request of 
defence solicitors. By 1975 the demand for pre-sentence reports increased 
further and a policy decision was made to only prepare reports when they 
were requested by judicial officers. That policy exists today. 

There was considerable dissatisfaction within the legal profession when the 
Probation Service ceased preparing reports at the request of solicitors, 
especially those who appeared in the lower courts. However, the decision not 
to act on requests from the legal profession was not solely based on the 
increasing workload. There was also a perception that officers of the Probation 
Service were being used by some members of the legal profession to make 
antecedent enquiries that they themselves should have made about their client 
in preparation for a sentence hearing. 

Indeed this was confirmed by the Cripps committee1 in 1979 which 
concluded that2

-

"The investigations of this committee reveal that much of the work done by 
the Probation and Parole Service is work that could be done by the legal 
representatives of the offender. It has become a common practice for the 
legal representative to ask for a pre-sentence report to be ordered and for 
the Court to comply with this request." 

The Cripps Committee reported that the Service was spending a 
disproportionate time preparing pre-sentence reports and not enough time 
supervising offenders. It referred to the Nagle Royal Commission which 
stated3-

The Cripps Committee was an inter-departmental committee which met to consider 
various matters in relation to pre-sentence-reports. It was chaired by The Honourable 
Justice Cripps QC in March 1979. 

2 Ibid at 12. 

3 Report of the Royal Commission Into New South Wales Prisons (The Nagle Report) 
1978. Recommendation No 215. 
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"A quite disproportionate amount of time and effort on the part of the 
Probation and Parole Service goes into the preparation of pre-sentence 
reports and this service for the courts is escalating at a significant rate." 

and that4 

"Undoubtedly, a pre-sentence report is of great assistance to a sentencing 
Judge but, when viewed against the background of the Probation and Parole 
Service's inability to cope with their other important demands, it is 
suggested that this service be limited in the future, however regrettable this 

" lS .. . 

The Cripps Committee concluded that whilst magistrates should retain their 
discretion to call for pre-sentence reports there was a need for those judicial 
officers to consider more frequently whether a report was in fact necessary. 

Court advice activity undertaken by the Probation Service has increased 
steadily since the Probation Service commenced operations, especially over the 
past five years. In the financial year of 1990/1991 the Service prepared 
approximately 12,700 full and short reports.5 In 1994 the Service prepared a 
total of 16,400 reports. Of these 1,957 were full reports prepared for District 
and Supreme Courts and 8,206 were full reports prepared for Local Courts 
(including Children's Courts).6 

Over the past three years the total number of reports prepared has 
continued to climb despite a decrease in the number of offenders sentenced 
over the same period. Between 1993 and 1994 the number of offenders 
sentenced decreased by 6.4% 7 whereas the total number of reports increased 
by 1.7%.8 Most significantly the number of offenders sentenced in the Higher 
Courts decreased by 8.7% 9 whereas the number of full pre-sentence reports 
prepared for those jurisdictions increased by 4.4%. 10 

4 Cripps Committee op cit at 4. 

5 NSW Probation Service computerised offender record system. 

6 NSW Probation Service computerised offender record system. 

7 Figures decreased from 94,201 in 1993 to 88,142 in 1994. NSW Criminal Courts Statistics 
1993 and NSW Criminal Courts Statistics 1994. NSW Bureau of Crime Statistics and 
Research Statistical Report Series at Table 1.6 pp 14-15. 

8 Figures increased from 16,134 in 1993 to 16,416 in 1994. NSW Probation Service 
computerised off ender record system. 

9 Figures decreased from 4,081 in 1993 to 3,724 in 1994. NSW Criminal Courts Statistics 
1993 and NSW Criminal Courts Statistics 1994. NSW Bureau of Crime Statistics and 
Research Statistical Report Series at Table 3.7 pp 66-67. 

10 Figures increased from 1875 in 1993 to 1957 in 1994. NSW Probation Service 
computerised offender record system. 
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This continued rise in demand for pre-sentence reports has occurred in a 
period of static or contracting resource allocation to the Service. There has 
also been a steady increase in the other work the Service undertakes such as 
managing offenders subject to probation or parole supervision or community 
service orders. As a result of this increase in workload the Probation Service 
was forced to rationalise its work in some areas. For example, a practice has 
been adopted of terminating an offender's probation supervision before the 
expiry of a court order provided that an authority has been received from the 
sentencing court. The rationalisations have enabled the Probation Service to 
manage its programs within resource allocations. To date reductions in service 
have been in areas other than the Court Advice Program. 

One of the main strategies adopted by the Probation Service to deal with 
the increased demand for pre-sentence reports has been to increase the number 
of staff allocated to court duty officer positions. It was anticipated that the 
increase in court duty officers would divert some of the demand for full pre
sentence reports to less time consuming verbal reports. The increase in staff 
was also necessitated by the legislative requirement for pre-sentence reports 
prior to the imposition of a Community Service Order or a Periodic 
Detention Order. 11 This strategy has had some clear incidental advantages such 
as providing judicial officers with professional "in house" personnel who are 
able to provide efficient and timely advice concerning the suitability of a 
particular penalty for an offender. However it is not clear whether this 
increase in court duty officers has significantly reduced demand for full pre
sentence reports. 

Case Law and Pre-Sentence Reports 

Notwithstanding the provisions contained in the Community Service Orders 
Act 1979 (NSW) and Periodic Detention of Prisoners Act 1981 (NSW), the pre
sentence service has developed in the absence of a statutory framework. The 
practices and procedures of the Probation Service are subject to policy 
decisions made by the Service's management from time to time. While the 
decisions of probation officers are technically subject to judicial review, such 
reviews rarely happen in practice. 

There are, however, a small number of Court of Criminal Appeal and 
Supreme Court decisions commenting on the use of pre-sentence reports in 
sentence proceedings. In order to fully appreciate the role of pre-sentence 
reports it is instructive to briefly consider the leading decisions which regulate 
their use. The discussion below summarises the law in New South Wales with 

11 Section 6 Community Service Orders Act 1979 (NSW) and s 5 Periodic Detention of 
Prisoners Act 1981 (NSW) respectively. 
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reference to other common law jurisdictions and comments upon some of the 
concerns of the courts about pre-sentence reports. 

Is there a right to adjourn for a pre-sentence report? 

In R v Majors 12 it was submitted that the first instance sentencing procedure 
had miscarried because the sentencing judge had refused to stand the matter 
over to allow for the preparation of a pre-sentence report. The Court of 
Criminal Appeal held that the refusal did not constitute a miscarriage of 
justice and that it is for the trial judge to determine whether he or she 
considers it is appropriate to defer the sentencing process until a pre-sentence 
report is obtained. 13 The decision on whether a pre-sentence report is ordered 
is a matter for the court. Carruthers J stated: 14 

"Adjournment of the sentencing process to enable the preparation of a pre
sentence report should be confined to those cases where it is apparent to the 
judge that there is a clear and legitimate advantage to be obtained by this 

" course. 

The Court reasoned that the administration of justice required that, except in 
"rare cases", legal representatives for the offender should be in a position to 
adduce all relevant evidence in mitigation at the conclusion of the trial. The 
"rare cases" include those where probation officers may be of special 
assistance, such as providing details of previous behaviour of an offender 
whilst on parole. 15 The case of R v Majors has been followed by the Court of 
Criminal Appeal on a number of occasions. 16 However, it has also been held 
that it is good practice for judicial officers who propose to impose a custodial 
sentence (or increase a sentence on appeal), to advise the accused of that 
proposed course of action, so that an application or argument can be made as 
to obtaining further information by way of pre-sentence, psychological or 
psychiatric reports. 17 

12 R v Majors (1991) 27 NSWLR 624. 

13 Ibid Carruthers J (with whom Hunt J, as he then was, and Mclnerney J agreed) at 627. 

14 Ibid. 

15 Ibid. 

16 R v Olivier and Hardy (Unrep) 16 September 1993 NSW CCA per Finlay J (with whom 
Sheller JA and Handley JA agreed) at 54, R v Baker (Unrep) 9 June 1993 NSW CCA 
per Finlay J (with whom Levine J and Hunt CJ at CL agreed) at 10. See also the earlier 
case of Simon v R (Unrep) 26 July 1990 NSW CCA per Wood J (with whom Hunt J, as 
he then was, and Finlay J agreed) at 5. 

17 Parker v DPP (1992) 28 NSWLR 282 per Kirby P at 293. 
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Self-serving statements not subject to cross-examination 

In R v Majors the court stated that in considering whether to defer sentence 
for the purpose of preparation of a pre-sentence report, a trial judge is entitled 
to .have regard to a "number of factors" .18 The court did not attempt to 
produce a definitive list of such factors. The court did however state that one 
of the factors mitigating against ordering a report may be the fact that pre
sentence reports invariably contain, inter alia, "self serving statements of the 
offender, often involving unsubstantiated allegations". 19 This concern that pre
sentence reports are used as a substitute for evidence and sometimes contain 
self-serving statements has been expressed by the Court of Criminal Appeal 
on a number of occasions.20 

Pre-sentence reports are partly based on information supplied by the 
offender and others. Consequently, some of the material contained in them is 
hearsay evidence. It should be noted that the application of the exclusionary 
rules of evidence in sentence proceedings is less rigid than at trial. Hearsay 
material is admitted subject to the rule that any dispute must be resolved by 
calling additional evidence.2 1 Whilst evidentiary rules are less strictly enforced 
in sentencing proceedings, it should be borne in mind that such proceedings 
remain adversarial in nature.22 At sentence, matters of aggravation must be 
proved beyond reasonable doubt and matters of mitigation on the balance of 
probabilities.23 

However, the Courts have in the past been critical of offenders who make 
statements in pre-sentence reports about which they do not wish to be cross
examined. In R v Jeffery Carruthers J stated24

-

18 R v Majors at 627. 

19 Ibid. 

20 See for example R v Fabian (1992) 64 A Crim R 365 per Sully J at 378; R v H ansel 
(Unrep) 27 June 1994 NSW CCA per Hunt CJ at CL (with whom Abadee and 
Simpson JJ agreed) at 3 and R v Jeffery (Unrep) 27 November 1992 NSW CCA per 
Carruthers J (with whom Badgery-Parker and Abadee JJ agreed) at 5. For psychology 
reports see R v Moratti and Whyte (Unrep) 31July 1995 NSW CCA per Allen J at 6. 

21 R v Gardiner (1982) CCC (2d) 477 and Official Solicitor to the Supreme Court v K 
[1965] AC 201 per Lord Devlin at 237-238. 

22 This was recognised by the High Court in Pantorno v The Queen (1989) 63 ALJR 317 
per Mason CJ and Brennan J at 320. 

23 R v Pilley (1991) 56 A Crim R 202 per Finlay J (with whom Handley JA and Allen J 
agreed) at 204. In either case such facts must be proved by the party on whom the 
evidentiary onus lies. 

24 R v Jeffery (Unrep) 27 November 1992 NSW CCA per Carruthers J (with whom 
Badgery-Parker and Abadee JJ agreed) at 5. See also R v Hansel (Unrep) 27 June 1994 
NSW CCA per Hunt CJ at CL (with whom Abadee and Simpson JJ agreed) at 3. 
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... the pre-sentence report was really of no assistance at all to his Honour. 
It did, however, enable a situation to arise which was the subject of 
criticism by this Court in Majors case (54 A Crim R 334) whereby hearsay 
material was put before his Honour behind which the applicant was able to 
shelter (if I could use that expression without intending to be offensive) and 
avoiding his entering the witness box and being cross-examined. There is 
material in the pre-sentence report about which the applicant would clearly 
not wish to have been cross-examined. 

In R v Majors the court stated that pre-sentence reports have a restrictive 
effect in sentence proceedings where there are serious differences between the 
prosecution and defence versions of relevant sentencing facts which are 
ordinarily resolved by calling additional evidence. When a court requests a 
pre-sentence report the Crown is obliged to tender it at sentence.25 Once 
admitted the report obviates the need for the offender to give evidence.26 In 
R v Majors the court noted that the admission of a report deprives the Crown 
Prosecutor of the opportunity to cross-examine the offender and the judicial 
officer the opportunity of hearing the offender give evidence of subjective 
material relevant to sentence. Consequently, where there are serious differences 
between the prosecution and defence version of events at sentence and a report 
has been admitted the sentencing judge may be left in doubt as to how much 
weight should be given to the pre-sentence report.27 

The most recent decision by the Court of Criminal Appeal stated that short 
reports in general are "favourable tools" in the sentencing process, however, 
the court should be notified of the extent to which facts are in agreement or 
dispute in reports. In R v Moratti and Whyte Hulme J stated:28 

The method of placing before a sentencing judge in a somewhat shorthand 
basis by way of reports from psychologists or officers of one or other 
government departments does have the advantage of speeding up the 
sentencing process. It is one which, if substantially departed from, will 
impose significant additional burdens on the courts and those otherwise 
concerned with the sentencing process. However, there is no reason why 
those involved in any particular case, indeed every particular case, should 
not expressly advert to the extent to which propositions of fact which are 
the subject of evidence not in proper form are the subject of agreement or 
dispute. There is an onus on the Crown in this regard. 

25 R v Majors at 627; R v Hamilton (Unrep) 9 November 1993 NSW CCA per Hunt CJ at 
CL (with whom Allen and Mathews JJ agreed) at 4. 

26 R v Majors at 627. 

27 Ibid. 

28 R v Moratti and Whyte at 7. 
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The Service is attempting to minimise this problem by the introduction of a 
pre-delivery process whereby the defence and the Crown examine the report 
prior to sentencing. Consequently, any disputes arising from inconsistencies 
between the different versions of events may be resolved prior to sentencing.29 

Content of pre-sentence reports 

There is little judicial comment from the Court of Criminal Appeal on the 
content of pre-sentence reports in New South Wales partly due to the fact 
that such reports are predominantly ordered and used in Local Court 
proceedings. However, courts in other common law jurisdictions have made 
several observations regarding information that should not appear in pre
sentence reports. 

In England it has been held that pre-sentence reports should not contain 
any reference to alleged criminal conduct which has not been the subject of a 
conviction30 or statements which suggest the offender is not guilty of the 
offence or statements which are inconsistent with the verdict of the jury.31 

Similarly, the South Australian Supreme Court has held that a court imposing 
sentence is not entitled to take into account against a prisoner any facts stated 
in a pre-sentence report unless those facts have been admitted by the offender 
or have been formally proved.32 

The question whether reports should contain recommendations is 
contentious and has also been the subject of judicial comment. In Tasmania 
and South Australia it has been held that pre-sentence reports should not 
contain express recommendations as to the type of sentence which should be 
imposed.33 They may imply certain conclusions by referring to the apparent 
advantages of a particular disposition, but any express advice as to the 
sentence to be imposed is said to interfere with the sentencing discretion of 
the court.34 

Disclosure to offender and right to contest adverse findings 

Finally it has been held in New South Wales that a pre-sentence report which 
is used by a judicial officer at sentence should be disclosed to the offender, 

29 This proposal is discussed in more detail in the delivery of reports section (see 4.6 and 
discussion group results). 

30 Maxwell v DPP [1935] AC 309 and R v Rose [1977] Qld R 280. 

31 R v Urbanovich (1985) 19 CCC (3d) 43. 

32 The Queen v Lucky [1974] 12 SASR 136 per Bray CJ at 139. 

33 Lahey v Sanderson [1959] Tas SR 17 and R v Smith (1975) 12 SASR 8. 

34 Ibid. 
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and his or her legal representative in order to provide an opportunity to 
challenge or comment upon the material contained in the report.35 That 
decision applies the earlier case of R v 0 'N eil/36 that an accused person cannot 
be sentenced on the basis of material that is not known to him or her. The 
decision accords with the interests of procedural fairness and natural justice. 
Similarly in the Victorian case of O'Keefe v Tankard37 the Supreme Court 
held that where a pre-sentence report contains adverse material the offender, 
or his or her representative, should have the opportunity to contest and 
evaluate the disputed assertion(s). 

In summary whilst in general the courts appear to view pre-sentence reports 
as a valuable tool at sentence, not every report will be of assistance. The 
courts have been critical of pre-sentence reports where they are used as 
substitute evidence and/or contain self serving statements. Further, the courts 
have been vigilant in ensuring that the admission of pre-sentence reports 
comply with the principles of natural justice and that such reports do not 
interfere with the sentencing discretion of the court. 

Review of the Court Advice Program 

The Director of the Probation Service in a paper delivered at the Fifth 
International Criminal Law Congress in Sydney in 1994, outlined some of the 
questions that had arisen in relation to the Probation Service's role in 
providing court advice. These included doubts about the value of the 
Probation Service acting simply as a gatherer of information which could and 
should be gathered by legal representatives of an offender. The Director 
supported the views expressed by the court in R v Majors and stated that: 

... a clear and legitimate advantage would be obtained and value would be 
added to the sentencing process only where a pre-sentence report can 
provide necessary information which is not otherwise available to the court 
and will assist in identifying the most appropriate sentence. 

The context of the decision to initiate a review of the Court Advice Program 
was a combination of the resource and demand pressures and questions about 
the continuing worth of the work done in the program. The first step in 
reviewing and evaluating the Court Advice Program was to assess the level of 
'client' satisfaction with the program. 

35 Stanton v Dawson (1987) 31 A Crim R 104 at 109. 

36 R v 0 'Neill [1979] 2 NSWLR 582. 

37 O'Keefe v Tankard [1989] VR 371 at 373-374. 
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RATIONALE AND METHODOLOGY 

Rationale and Aim of the Study 

The aim of this study is to identify the attitudes of judicial officers and legal 
representatives toward pre-sentence reports. The identification of these 
attitudes will result in an effective evaluation of the usefulness of the Court 
Advice Program. The opinions of judicial officers and other users of pre
sentence reports were sought in relation to a number of issues such as the 
existing method reports are provided to courts, report content and format, 
proposals for change and the general standard of reports provided by the 
Service. 

The Probation Service is also interested in clarifying its role in the 
sentencing process. One suggestion was that the Service should move away 
from the provision of background information about offenders, to only 
provide information that assists in explaining a particular offender's behaviour, 
resulting in the Service offering a more precise pre-sentence report service. 
However, the results of the survey did not indicate support for this 
suggestion. 

The study was also designed to elicit judicial officer's reactions to a 
suggestion that probation officers include sentencing recommendations in their 
pre-sentence reports based on those officers extensive experience in supervising 
and managing offenders. 

Previous Studies 

The current survey is the first comprehensive study to evaluate the Court 
Advice Program in New South Wales. There are however, several interstate 
and overseas studies which highlight some of the relevant issues concerning 
pre-sentence reports applicable to this jurisdiction. 

The Strategic Services Division of the Western Australia Department of 
Corrective Services examined judicial attitudes towards pre-sentence reports in 
1991. 1 That study concluded that judicial officers were interested in receiving 
information regarding the availability and suitability of sentencing options. 
The study also found that judicial officers were of the opinion that pre
sentence reports should provide information concerning offenders antecedents 
including social and family background, any other subjective mitigating factors 
and the factual context of the offence.2 

Western Australia Department of Corrective Services-Strategic Services Division, An 
Evaluation of the Effectiv eness of Pre-Sentence Reports, 1991. 

2 Ibid at 40-42. 
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Most studies show that information about the background of the offender is 
a critical component of pre-sentence reports. For example a report by the 
Victorian Sentencing Committee3 found background information to be useful 
particularly as an additional aid to explain the offender's conduct. The 
respondents in that study indicated that one of the main objectives in 
requesting reports was to make available subjective mitigatory material to 
sentencers. 

A more recent study in England found the "social history" of the offender 
to be the most dominant topic covered in reports. This was contrary to earlier 
research in England which had argued that reports should concentrate on 
material which would assist in explaining offending behaviour and that 
background material should be covered only so far as it is relevant to that 
purpose. However, the more recent study noted that there must be a balance 
of information between social history, current offending, and suggested 
sentences. It was concluded that background information, while important, 
should not overtake reports.4 

The main criticisms arising from a number of past studies5 appear to be the 
following: 

• the problem of corroborating and confirming information in pre-sentence 
reports; 

• a lack of objectivity in the probation officer's assessment; 

• time delays regarding the preparation of reports; and 

• reports being too long and "over conclusive" .6 

3 Victorian Attorney General's Department, Report of the Victorian Sentencing Committee 
Vo! 2, 1988 at 592. 

4 L Gelsthorpe, & P Raynor, Quality and Effectiveness in Probation Officer's Reports to 
Sentencers, (1995) 35(2) British Journal of Criminology at 194-196. 

5 Victorian Sentencing Committee Report op cit at 591 and at Appendix 0 at 32-33; 
Western Australia Department of Corrective Services op cit at 43; Gelsthorpe & Raynor 
op cit at 196 specifically bias in reports; and P Kennett, judges' Views on Court 
Sentencing, Community Corrections Division, Department of Justice New Zealand 1994, 
particularly timeliness of reports at 105. R Bray and J Chan, Community Service Orders 
and Periodic Detention as Sentencing Options: A Survey of judicial Officers in NSW, 
1991, Judicial Commission of NSW Monograph Series No 3 at 46. 

6 Western Australia Department of Corrective Services-Strategic Services Division op cit 
at 41; G Houghton, Community Service Orders: Views of Organisers in NSW, 1991 
Judicial Commission of NSW, Monograph Series No 2 at 33-34. 
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In 1991 the Judicial Commission interviewed judicial officers in relation to 

community service orders and periodic detention as sentencing options.7 In 
that study judicial officers expressed similar concerns as those stated above. In 
addition they also stated that pre-sentence reports often contain inappropriate 
recommendations. The latter criticism confirmed an earlier study of 
community service organisers which found that while pre-sentence reports 
were thought to have some degree of influence on the sentencer, they should 
not contain express recommendations.8 

The issue of whether pre-sentence reports should contain specific 
recommendations remains unclear. The Victorian study found that most 
respondents wanted report writers to give recommendations and to provide 
detailed reasons behind conclusions in order to test the validity of the 
conclusions drawn.9 The Western Australia study did not find any conclusive 
answer to this question, but argued that pre-sentence reports obviously assist 
in the sentencing outcome and that there appears to be a significant correlation 
between sentencing outcome and recommendation type. 10 

The West Australian study also concluded that the problem was not that 
recommendations are included in reports per se, but rather the manner in 
which they were presented. 11 This suggestion is supported by the English 
study described above which found in relation to unrealistic recommendations, 
that it was not the conclusions drawn by the probation officer but rather the 
tone and reasoning applied to those conclusions which made those 
recommendations acceptable. 12 These studies support the proposition that 
judicial officers prefer pre-sentence reports to suggest recommendations 
framed within a context of reasoned discussion. 

According to the Western Australia study, magistrates on average were more 
likely to request more verbal than written reports and are more positive about 
the quality of verbal reports. In contrast, judges are more likely to request 
written reports and be more positive about those reports. 13 This may reflect 
the case type and quantity of matters dealt with by each jurisdiction. 

7 Bray & Chan op cit at 46. 

8 Houghton, op cit at 33-34. 

9 Victorian Sentencing Committee Report op cit at Appendix 0 39. 

10 Western Australia Department of Corrective Services-Strategic Services Division op cit 
at 44. 

11 Ibid. 

12 Gelsthorpe & Raynor op cit at 196. 

13 Western Australia Department of Corrective Services-Strategic Services Division op cit 
at 43. 
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The English study found that short and long reports differed to the extent 
that short reports contained a less thorough discussion of offending behaviour 
and rarely used sources other than the defendant, criminal proceedings and 
probation service records. In addition, non custodial options involving 
additional requirements or facilities were less likely to be suggested in short 
reports as those involve third parties and take time to set up. 14 

In three of the studies judicial officers have indicated that they would like 
more information in pre-sentence reports about supervision programs, the 
enforcement of periodic detention, and community service orders. 15 

Finally, the Victorian study found that it is unclear whether judicial officers 
agree that pre-sentence reports should discuss alleged criminal conduct which 
has not been the subject of a conviction. The extent to which probation 
officers should assess the objective gravity of the offence was also unclear. 16 

That study also concluded that most respondents believed there should there 
be no legal guidelines for ensuring accuracy/fairness in reports as legislation 
would be unworkable, difficult to prescribe and overly restrictive. 17 

Development of the Survey 

During October 1994 the Probation Service convened a workshop of 
probation officers to discuss the Court Advice Program. Broad issues 
involving the content of reports, the delivery of reports, the provision of 
service, and the role of the probation officer were examined. Prior to this 
workshop, discussions had been held with Probation Service staff to ascertain 
the key issues relating to pre-sentence reports. 

The survey was drafted during November 1994 subsequent to the 
workshop. A draft form of the survey was sent to various government 
agencies for comment which resulted in various amendments. 18 The survey was 
piloted during January 1995. A small number of judicial officers (including the 
Chief Judge at Common Law, The Honourable Mr Justice Hunt) examined 
the survey and some additional amendments were made before the survey was 
distributed in late January. 19 

14 Gelsthorpe, & Raynor op cit at 193. 

15 Bray & Chan op cit at 26; Western Australia Department of Corrective Services-
Strategic Services Division op cit at 41; and Gelsthorpe & Raynor op cit at 196. 

16 Victorian Sentencing Committee Report op cit at 592 and at Appendix 0 38. 

17 Ibid at Appendix 0 52. 

18 Those agencies included the D PP, Legal Aid Commission and a former Research 
Director of the Department of Corrective Services. 

19 This date coincided with the commencement of the first term in 1995. 
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RA TIO NALE AND METHODOLOGY 

During April and May 1995, the Judicial Commission and the Probation 
Service convened six groups of "key stakeholders" to discuss issues arising 
from the survey results and general issues concerning pre-sentence reports. 
The stakeholders consisted of staff members from the Office of the Director 
of Public Prosecutions, Crown Prosecutors, Legal Aid Commission, 
Aboriginal Legal Service, Public Defenders, and several lawyers in private 
practice nominated by the Law Society of NSW. Each discussion group was 
taped and the groups were assured that respondents would not be identified in 
this study. 

A copy of the survey is set out in Appendix A. A list of the questions put 
to the "key stakeholders" is contained in Appendix B. 

Methodology 

The survey consisted of 39 questions that addressed the following issues: 
reasons why judicial officers request reports; evaluation of the quality of 
current reports; the content of reports (including recommendations made in 
reports); the delivery of reports; the role of the Probation Service, probation 
officers and court duty officers; and three specific proposals for changing the 
current format, content and delivery of reports. In addition, two general 
questions were asked about the jurisdiction in which the judicial officer sat 
and the amount of time each judicial officer spent in the criminal jurisdiction. 

Both open ended questions and a rating scale device were used in the 
survey. The respondents were asked to circle the most appropriate answer on 
a five point Likert scale which ranged from -2 to + 2. Possible responses were 
as follows: 

• never = -2; 
• rarely = -1; 
• occasionally = O; 
• often = + 1; and 
• always = +2 

Open ended questions were used to encourage judicial officers to elaborate 
on their answers or where a rating scale was not thought to be appropriate. 

The subjects of the survey were Supreme Court and District Court judges 
and Local Court magistrates from NSW. Magistrates from the Children's 
Court who responded were included as members of the Local Court 
magistracy. 

Limitations of the Study 

Given that there have been no similar studies of pre-sentence reports in New 
South Wales, this study has a relatively broad focus. The Probation Service 
was interested in ascertaining a general view of the judiciary and legal 
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profession satisfaction toward pre-sentence reports. Consequently there was 
no specific analysis of the relationship between predictor variables and 
sentence recommendations. 

It is intended that this study will provide the Probation Service with a more 
significant awareness of the judiciary's and legal profession's opinion of the 
usefulness of reports and hence will assist in implementing any changes. The 
issues highlighted in this study will also provide a sound basis for further 
research should it be undertaken. 

16 



4 

RESULTS AND DISCUSSION 
OF THE SURVEY 

INTRODUCTION 

Appendix B contains statistical results of the questions which required a rating 
scale in the survey. The survey questions contained in Appendix B include 
two types of questions: 

a) the pertinent details of the judicial officers who participated in the 
survey (questions 40 and 41 ); and 

b) a quantitative analysis of the responses to the survey in numerical order 
(questions 1 through to 37). 

The analysis of responses to open ended questions (questions 4, 5.1, 5.2, 6.4, 
13, 14, 16.2, 17.2, 18, 35, 38, 39) are not included in Appendix B but are 
discussed below. 

The quantitative analysis for the rating scale questions include: 

• overall frequencies and percentages; 
• figures comparing the responses of judges of the Supreme and District 

Court and magistrates both of the Local and Children's Courts; 
• figures comparing full pre-sentence reports with short or verbal pre

sentence reports; and 
• the outcomes of statistical tests of significance. 

The discussion below analyses the key results from Appendix B. 1 The use of 
the word "significant" in the discussion below indicates that a statistical test 
has been conducted and the figures were found to be statistically significantly 
different. 

Characteristics of Judicial officers (Questions 40 and 41) 

The survey was sent to 227 judicial officers throughout NSW, comprised of 42 
Supreme Court judges; 59 District Court judges and 125 magistrates. A total 
of 126 surveys were returned. The overall response rate for all judicial officers 
was 55.5%. This was not surprising given that some judicial officers do not sit 
in the criminal jurisdiction and therefore have no need for pre-sentence 
reports. 

Of the 126 judicial officers who responded to the survey, 81 (64.3%) were 
magistrates (76 from the Local Court and 5 from the Children's Court); 43 
(34.1 % ) were judges (17 from the Supreme Court and 26 from the District 

The question numbers correspond to the survey question numbers in Appendix B. 
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Court); and the remaining 2 judicial officers (1.6%) could not be identified as 
either a judge or as a magistrate. 

Given that Supreme Court and District Court judges require pre-sentence 
reports less frequently than magistrates, it was expected that their response 
rates would be lower. Overall, 74% of judicial officers who responded to the 
survey spent more than two-thirds of their time in the criminal jurisdiction. 
Significantly the survey found more magistrates, spent a greater proportion of 
their time in the criminal jurisdiction (91.1 % more than two-thirds). Supreme 
Court Judges, on the other hand, spent little or no time in the criminal 
jurisdiction (53% less than a third). 

18 
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REQUESTS FOR PRE-SENTENCE REPORTS 

Frequency of Requests (Questions 1.1 and 1.2) 

On average,2 five requests for a full pre-sentence report (range 0-80), and five 
requests for a short or verbal pre-sentence report (range 0-100) are made by 
survey respondents each month. As is consistent with the amount of time 
spent in the criminal jurisdiction, magistrates were found to request both types 
of reports significantly more frequently, while Supreme Court judges seldom 
requested pre-sentence reports. 

Reasons for Requesting Full Pre-Sentence Reports (Question 2) 

Seventeen reasons for requesting pre-sentence reports were listed. Judicial 
officers were asked to rate the importance of each factor on a five-point rating 
scale of: never important (-2), rarely important ( -1 ), occasionally important 
(0), often important ( + 1) to always important ( +2). 

Over three quarters of judicial officers indicated that the "offender's 
suitability for particular sentencing options" (85.1 % ) and "the offender was on 
the threshold of imprisonment" (85.8% ), were often or always important 
reasons for requesting full pre-sentence reports. More than two thirds of 
judicial officers indicated that "the offender's performance on probation/CSO/ 
parole" (74.3%), "the need for a fuller picture of the offender" (69.3%) and 
information about the "Probation Service's ability to rehabilitate or control" 
(67.5%), were often or always important reasons for requesting full pre
sentence reports. 

At the other end of the scale the vast majority of judicial officers indicated 
that "to avoid possible grounds for appeal" (93 .0%) was rarely or never 
important as a reason for requesting a full pre-sentence report. Over half of 
the judicial officers stated that "to resolve doubts about material given by the 
defence" (57.1 %) and "to fill in the gaps left by the defence" (55.2%) were 
rarely or never important as reasons for requesting a full pre-sentence report. 

Similarities between Judges and Magistrates in Requesting Full Reports 

Figure 1 illustrates the reasons for requests of full pre-sentence reports by 
jurisdiction. The average rating score given by judges (from the Supreme and 

2 The median is the number which lies at the midpoint of the distribution and was used in 
this instance to describe the average for two reasons. First, it would not be effected by 
extreme amounts and secondly, by using the median, we were able to include in the 
analysis those respondents who did not specify an amount but rather qualified their 
response by saying they infrequently requested pre-sentence reports. 
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Figure 1 
Reasons for Requesting Full Pre-Sentence Reports 
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District Courts) and magistrates for each of these factors was calculated. A 
comparison of the top seven highest rated reasons for requesting a full pre
sentence report by judges and magistrates indicated that there was substantial 
agreement across jurisdictions. The five most common reasons were-

• "offender's suitability for particular sentencing options;" 
• "the offender was on the threshold of imprisonment;" 
• "offender's performance on probation/CSO/parole;" 
• "need for a fuller picture of the offender;" and 
• "Probation Service's ability to rehabilitate or control." 

Differences between Judges and Magistrates in Requesting Full Reports 

a) Ranking of Factors 
However, there were differences after the above five reasons. In the survey the 
judges rated as the next most important reasons for requesting a full pre
sentence report "the defendant was unrepresented" and "information on the 
offender's family or social background." On the other hand, magistrates 
included factors such as "information on the availability of sentencing 
options" and "the seriousness/type of offence warranted a report" after their 
top five rankings. 

b) Statistical Analysis of the Differences 
Judges and magistrates differed significantly in the rating of importance they 
gave to several factors. The largest significant difference was for the factor "the 
defendant was unrepresented." Half of judges (51.4%) indicated that the 
absence of legal representation is always important when deciding to request a 
full pre-sentence report, whereas only 10.4% of magistrates thought this to be 
the case. The difference may reflect the relative gravity of offences dealt with 
in the higher courts and consequently a greater degree of concern about an 
unrepresented offender where the offender's liberty is more likely to be at 
stake. 

There was a significant difference for the factor "the defence requested a 
report." Almost one third of judges (31.4%) compared to less than one tenth 
of magistrates (7.7%) considered this factor to be always important. Similarly, 
significantly more judges ( 45.7%) than magistrates (24.4%) rated the factor 
'the Probation Service's ability to rehabilitate or control' as being always 
important. 

Significantly more magistrates ( 48.7%) than judges (25.7%) rated the factor 
"to obtain recommendations on sentencing" as being often or always 
important. This finding may again simply reflect jurisdictional differences. A 
magistrate is far more likely to impose a non custodial penalty than a judge in 
the higher courts. Therefore the type of recommendations sought are those 
which relate to non custodial penalties. 

21 



-·I 

JUDICIAL VIEWS ABOUT PRE-SENTENCE REPORTS 

Reasons for Requesting Short Pre-Sentence Reports 
(Question 3) 

Over three quarters of judicial officers indicated that the "offender's suitability 
for particular sentencing options" (96.1 % ), "the offender was on the threshold 
of imprisonment" (84.0%) and "information on the availability of sentencing 
options" (83.3 % ) were often or always important reasons for requesting short 
pre-sentence reports. More than two thirds of judicial officers indicated that 
"offender's performance on probation/CSO/parole" (73.5%) was an often or 
always important reason for requesting short pre-sentence reports. 

At the other end of the scale the vast majority of judicial officers indicated 
that "to avoid possible grounds for appeal" (98.0%) was rarely or never 
important as a reason for requesting a short pre-sentence report. Over half the 
judicial officers stated that "to resolve doubts about material given by the 
defence" (71.6%), "to fill in the gaps left by the defence" (67.7%), "to 

determine the offender's level of contrition" (56.8%) and "to seek an opinion 
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on risk of further offending" (55.5%) were rarely or never important reasons 
for requesting a short pre-sentence report. 

Similarities between Judges and Magistrates in Requesting Short Reports 

From the outset it should be noted that overall, more short pre-sentence 
reports are requested by magistrates than judges. Notwithstanding that fact, 
the average rating score given by judges and magistrates for each of these 
factors was calculated. A comparison of the top seven highest rated reasons for 
requesting a short pre-sentence report by judges and magistrates shows a 
substantial agreement. The five reasons in common were-

• "offender's suitability for particular sentencing options;" 
• "the offender was on the threshold of imprisonment;" 
• "information on the availability of sentencing options;" 
• "offender's performance on probation/CSO/parole;" 
• "Probation Service's ability to rehabilitate or control." 

Differences between Judges and Magistrates in Requesting Short Reports 

a) Ranking 
However, judges again indicated that "the defendant was unrepresented" and 
"information on the offender's family or social background" as being the next 
most important factors whilst magistrates included "the seriousness/type of 
offence warranted a report" and "to obtain recommendations for sentencing" 
amongst the factors they considered most important. 

b) Statistical Analysis 
In a comparison of the responses between judges and magistrates for each of 
the factors, not surprisingly, the same four factors associated with full pre
sentence reports were found to be significantly different for short pre-sentence 
reports. 

Significantly more judges (70.3 % ) than magistrates ( 46.7%) rated the factor 
"the defendant was unrepresented" as often or always important. Judges 
( 61.5 % ) were also significantly more likely than magistrates (30.6 % ) to give 
more importance to the factor "the defence requested a pre-sentence report." 
Similarly, judges were more likely to rate "the Probation Service's ability to 
rehabilitate or control" as always more important ( 46.2%) than magistrates 
(14.7% ). 

However, in relation to the factor "to obtain recommendations for 
sentencing" half magistrates (50.0%) rated this factor often or always 
important whilst just over half the judges (51.8%) rated it never or rarely 
important. 

A Comparison Between Full and Short Pre-Sentence Reports 

As can be seen from the above results, both full and short reports are 
requested in cases where the offender is on the threshold of imprisonment, 
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and where information regarding suitability for sentencing options, knowledge 
of the offender's past performance on probation/CSO/parole and the 
Probation Service's ability to rehabilitate or control the offender is required. 
Despite these similarities, it is possible to conclude from the results that full 
and short pre-sentence reports serve discrete functions at sentence. It appears 
that full pre-sentence reports are requested where the judicial officer requires a 
large amount of information about the offender while short reports tend to be 
requested where the judicial officer requires confirmation that the offender is 
suitable for a particular penalty and that facilities for that penalty are available. 

The survey results support this contention. The responses to the questions 
addressing full pre-sentence reports indicated that the majority of judicial 
officers rated 10 out of the 17 factors as being often or always important and 
only 3 in 17 of the factors were rated as being rarely or never important (see 
Table 3 in Appendix B). This can be compared to the results of the survey 
concerning requests for short pre-sentence reports which indicate that the 
majority of judicial officers rated less than half of the factors (7 in 17) as being 
often or always important and five of the factors as being never or rarely 
important (see Table 5 in Appendix B). This suggests a clear reliance on full 
reports providing information as to the subjective features of the offender 
while short reports are utilised where the judicial officer requires far less 
information about the offender. 

The above finding is also confirmed by the fact that where full pre-sentence 
reports were requested factors such as "need for a fuller picture of the 
offender", "information on the offender's family or social background", "to 
identify contributing factors to offending" and "to seek an opinion on risk of 
further offending" were ranked as being more important relative to short pre
sentence reports. In addition, where short pre-sentence reports were requested 
the "information on availability of sentencing options" was ranked as being 
more important for a full pre-sentence report. 

Finally, the factors of "information on the availability of sentencing 
options", "offender's suitability for particular sentencing options", "to obtain 
recommendations for sentencing" and "offender's performance on probation/ 
CSO/parole" are rated more important for short pre-sentence reports than for 
full pre-sentence reports. These results again support the view that short 
reports tend to be requested where the judicial officer has decided the type of 
penalty and requires confirmation that the offender is suitable for the 
particular penalty and that facilities for the penalty are available. 

The relative importance of factors such as "information on the availability 
of sentencing options" and "the offender's suitability for particular sentencing 
options" may also reflect the fact that short pre-sentence reports are often 
requested by judicial officers to formally comply with legislative requirements 
contained in the Community Service Orders Act 1979 (NSW) and the Periodic 
Detention of Prisoners Act 1981 (NSW). 
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Figure 3 
Importance of Factors When Requesting Full and Short Reports 
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The Rule in R v Majors3
: Declining a Request by the Defence to 

Obtain a Written Pre-sentence Report (Question 5.1) 

Judicial officers were asked to stipulate the circumstances under which they 
would decline a defence submission to request a written pre-sentence report. 

Ten judicial officers indicated that they would not decline a request or could 
not imagine circumstances where they would decline to request a report. The 
majority of judicial officers (n=62), however, indicated that they would 
decline where the appropriate penalty type was obvious and no report was 

3 R v Majors (1991) 27 NSWLR 624. See the discussion of case law contained in the 
Introduction. 
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needed. These responses included reference to situations where either full time 
imprisonment was the only sentencing alternative or where it was clear that 
imprisonment was not an option under consideration. This confirms the earlier 
result that reports are generally requested where offenders are on the threshold 
of imprisonment. 

Other reasons for declining a request by the defence to obtain a report 
included circumstances where the judicial officer considered that a report 
would be of little assistance, sometimes because there was sufficient material 
before the court; and finally where it was suspected that the defence was 
seeking a report as a delaying tactic or "to avoid putting material together to 
put before the court." 

\Vhen do Judicial Officers decide to order a Report? 
(Question 5.2) 

The majority of judicial officers (75.3 % ) usually decide to request a pre
sentence report before defence submissions on the subjective features of the 
offender are presented. Almost one-quarter decide after those submissions 
have been put to the court (22.7% ). Two judicial officers decided before or 
after (2.1 % ). There was no significant difference between the responses from 
judges and magistrates. 

Those judicial officers who usually request a pre-sentence report before 
defence submissions provided comments such as "I usually decide on the basis 
of facts and record of offending behaviour" and "I prefer to consider defence 
submissions on the basis of all information available including a pre-sentence 
report if requested." 

Those judicial officers who usually request pre-sentence reports after 
defence submissions provided comments such as-"Defence usually ask before 
submissions-I request short submissions as to reasons, then decide if a pre
sentence report is appropriate" and "A pre-sentence report is needed to 
complete the sentencing picture, not to define it." 

Satisfaction with preparation time (Questions 6.1 and 6.2) 

The majority of judicial officers are generally satisfied with the time taken to 
prepare written pre-sentence reports (84.1 % ), and their decision to request a 
full pre-sentence report is not affected by the time required to obtain reports 
(70.4%). 

Alleviation of time delay by court duty officers (Question 6.3) 

The majority of magistrates and District Court judges indicated that the 
availability of a court duty officer to provide short pre-sentence reports was 
considered helpful in overcoming problems of time delay. 
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This was not felt to be the case by Supreme Court judges. However it 
should be noted that court duty officers are not generally available in the 
Supreme Court and judges in that jurisdiction invariably request full pre
sentence reports. 

Comments on preparation time (Question 6.4) 

The following comments from judicial officers are a sample of those offered 
about the time taken to prepare reports and the assistance that court duty 
officers can offer in overcoming the problem of delay-

• "I tend to use the duty officer to assist in deciding the need to call for a 
full written report. They often have information that the prosecutor or 
defence do not tell you." 

• "Having regard to the extent of matters canvassed and the sometimes 
difficult clients, I believe the time taken is acceptable." 

• "The Probation Service are stretched to the limit and in my view do an 
excellent job given their restraints." 

• "The current six week period is acceptable although four would be 
preferable." 

• "I think six to eight weeks is too long for everyone; the court, 
prosecution and especially the defendant. Three to four weeks would be 
acceptable." 

• "It is very disappointing to all concerned if a matter is adjourned for six 
weeks to obtain a report and on the adjourned date there is no report 
due to lack of staff." 

• "The duty officer eliminates 90% of written reports." 

It was also noted by a small number of judicial officers that a decision to 
request a report is affected by the time required for the report's preparation. 
This was especially the case in country areas and where the offender has been 
refused bail and is detained in custody pending sentence. 
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EVALUATION OF PRE-SENTENCE REPORTS 

Quality of Pre-Sentence Reports (Questions 7, 8 and 12) 

Judicial officers indicated in their answers to these questions that written pre
sentence reports (whether they be short or full reports) are often (59.1 % ) or 
always (39.1 %) clear and easy to understand. Further, judicial officers found 
that written reports are often independent, impartial and soundly based 
(72.8% ). There was no significant difference in the responses between judges 
and magistrates for these questions. 

The majority of judicial officers also indicated that the length and detail of 
full pre-sentence reports is reasonably well balanced (80% ). 

A small number of judicial officers commented that the quality of reports 
varied according to the personal beliefs attitudes and subjective experiences of 
the author. The following comment is illustrative-

"They vary widely in this respect. Some are full of pseudo psychological 
waffle; others are down to earth, practical and very helpful. At times great 
insight is shown, at other times, surprising gullibility." 

Effect of Pre-Sentence Reports on Sentence (Questions 9 to 11) 

The majority of judicial officers indicated that pre-sentence reports generally 
assist in making a sentencing decision by having some effect on the type of 
penalty imposed. However, the responses to the above questions also indicated 
that reports are far less likely to have a significant effect on the quantum of 
the penalty imposed. There was no significant difference in the responses from 
judges and magistrates. 

Are Pre-Sentence Reports Objective? (Question 13) 

Judicial officers were asked to indicate if they had encountered reports which 
lacked objectivity, and if so, how this bias manifested. Judicial officers who 
responded to this answer (approximately one third) expressed concern that 
some reports were not objective. Some of these concerns reflect those of the 
Court of Criminal Appeal in R v Majors and subsequent cases. They indicated 
that bias manifested in the following ways-

• reports not being critical enough. Some reports tended to uncritically 
accept unverified statements or drawing conclusions not supported by the 
facts of the case (n = 18); 

• unrealistic or inappropriate sentencing options being recommended. This 
most likely reflects the judicial officer's view that probation officers 
should not assess the objective gravity of the offence. The concern was 
that in some cases probation officers recommended sentences that did not 
fit the crime (n = 15); 
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• reports being over sympathetic or too favourable towards the offender, 
generally due to a bond being formed partly between the offender and 
the probation officer (n = 13); 

• the skills, ideologies or personality of the probation officer affecting 
objectivity in reports (n = 5); and 

• reports being too condemnatory due to personality clashes with the 
offender or in some cases simply frustration on the part of the probation 
officer (n = 3 ). 

Some judicial officers remarked however, that they had never encountered 
bias in reports (n = 12). 

Complaint Mechanism (Question 14) 

The majority of judicial officers (57.0%) indicated that a formal complaint 
mechanism did not need to be established to accommodate complaints about 
poor or biased reports. They indicated that problems of that nature were best 
dealt with in court, or by recourse to the probation officer's supervisor. 

Of those judicial officers who indicated that such a mechanism was 
necessary, just over a third stated that this should only happen in rare or 
serious cases, or that speaking to a supervisor would constitute appropriate 
action. 
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CONTENT OF PRE-SENTENCE REPORTS 

Usefulness of the Material Covered in a Pre-Sentence Report 
(Question 15) 

The survey identified 15 subject areas and respondents were asked to rate the 
relative usefulness of the material ordinarily contained in a pre-sentence report 
on a scale ranging from: 

• never useful (-2); 
• rarely useful ( -1 ); 
• occasionally useful (O); 
• often useful ( + 1 ); and 
• always useful ( +2). 

The majority of judicial officers rated 13 of the 15 subject areas as often or 
always useful. The factors that were indicated by judicial officers as not useful 
were the "offender's version of circumstances surrounding offence" and the 
"offender's version of the offence." 

The factors rated often or always the most useful included the "offender's 
prior contact with the Probation Service" (90.5% ), "current employment" 
(90.4% ), "particular presenting problems of the offender" (90.2% ), "current 
social/domestic situation" (87.7%) and "comments on the availability of 
sentencing options" (86.9% ). 

Differences between Magistrates and Judges 

A comparison of the average rating score given by judges and magistrates to 
each of these 15 subject areas is presented in Figure 4. Once again, Supreme 
Court judges have been grouped together with District Court judges. 

Material covering the "offender's prior contact with the Probation Service" 
was indicated by judges to be the most useful. This was closely followed by 
information relating to the offender's "current employment", "employment 
history", and "current social/domestic situation." 

Magistrates, however, found the areas of "comments on the availability of 
sentencing options", followed by the "offender's prior contact with the 
Probation Service", "particular presenting problems of the offender" and the 
"probation officer's assessment of the offender" to be more useful. 

There were only two areas where judges and magistrates responses were 
significantly different: the factors of "employment history" and "educational 
background." Almost half the judges ( 45.7%) indicated the factor of 
"educational background" always useful compared to only 9% of magistrates. 
With regard to "employment history," judges (60%) once again were more 
likely than magistrates (17.9%) to consider this subject area always useful. 
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Figure 4 
Usefulness of Material Covered in Pre-Sentence Reports 
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The survey results indicated that background factors such as "employment 
history,'' "educational background," "family background," "current social/ 
domestic situation" and "prior contact with the Probation Service" are more 
useful to judges. Magistrates on the other hand consider current factors such 
as "availability of sentencing options," "particular presenting problems of the 
offender" and the "probation officer's assessment of the offender" as being 
more useful. 

The responses confirm earlier findings that judges are interested in obtaining 
the "full picture of the offender" when requesting full reports, while 
magistrates are more likely to request both full and short reports as a means 
of obtaining information about both recommendations concerning the 
suitability of sentencing options and their availability. (See earlier discussion of 
questions 2 and 3: reasons for requesting reports). Again, this may be 
indicative of the offences dealt with in the Local Court jurisdiction which have 
a lower level of culpability than those in the higher courts. 

How Should a Report Comment on the Offence? 
(Questions 16.1 and 16.2) 

Whether a report should comment on the facts surrounding the offence is a 
very contentious issue, mainly due to the fact that this information may be 
regarded as hearsay. It has been held in other common law jurisdictions that 
statements which suggest the offender is not guilty of the offence or 
statements inconsistent with the verdict of the jury should not be included in 
reports. 1 Further, criticisms of reports have included concerns that they 

R v Urbanovich (1985) 19 CCC (3d) 43. 
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contain self-serving statements of the offender, often involving unsubstantiated 
allegations.2 These statements often appear in the offenders version of the 
offence and are sometimes used as a substitute for evidence.3 Past studies 
surveying the opinions of judicial officers have been inconclusive on the issue 
of how to deal with the offence in reports. 

Judicial officers were given five options and asked to nominate in what way 
(or ways) a report should comment on the offence. The options were-

• no discussion of the offence at all; 
• outline of the offender's version or account of the offence; 
• outline of offender's version of circumstances surrounding the offence; 
• offender's account and critical analysis by the author of this account; and 
• discussion of the offender's current attitude to the offence. 

Surprisingly, both "the offender's version of circumstances surrounding the 
offence" (56.3%) and "the offender's version of the offence" (40.2%) received 
relatively high responses, indicating that judicial officers are willing to assess 
facts put before the court, even under the hearsay rule. However, judicial 
officers were less interested in a critical analysis of the offender's version of 
the offence by the author of the report (26.8% ). 

It is clear that judicial officers prefer to have the offender's attitude towards 
the offence (79.5%) recorded in reports. This most likely indicates that the 
judicial officer is seeking evidence of contrition (if any). Written comments by 
judicial officers seem to support this suggestion: some judicial officers 
remarked that there was value in addressing the offence if it assisted the court 
in showing whether the defendant expressed remorse. 

Other comments suggested that the offence should be dealt with in a report, 
but subject to stringent conditions. For instance it was suggested that where 
the defendant is unrepresented and/or inarticulate, a report could discuss the 
facts surrounding the offence. Generally, where the offence is dealt with in 
reports, judicial officers felt that it should be addressed in a brief manner. 

There was a significant difference found between the responses of judges 
(62.9%) who were more likely than magistrates (30.3%) to want the offender's 
version or account of the offence included in pre-sentence reports. This may 
be due to a number of factors not easily identified. 

2 R v Majors (1991) 27 NSWLR 624. 

3 See for example R v Fabian (1992) 64 A Crim R 365 per Sully J at 378; R v Hansel 
(Unrep) 27 June 1994 NSW CCA per Hunt CJ at CL (with whom Abadee and 
Simpson JJ agreed) at 3 and R v Jeffery (Unrep) 27 November 1992 NSW CCA per 
Carruthers J (with whom Badgery-Parker and Abadee JJ agreed) at 5. 
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Outstanding Charges (Question 17.1) 

The majority (63.2%) of judicial officers indicated that pre-sentence reports 
should refer to (other) outstanding charges. Significantly more judges (85.3%) 
than magistrates (59.7%) expressed this viewpoint. This is an interesting 
finding especially given that in England it has been held that pre-sentence 
reports should not contain any reference to alleged criminal conduct which has 
not been the subject of a conviction.4 

A small proportion (n = 7) of judicial officers who indicated that these 
matters should be mentioned in a report stated in their comments that this 
material should only be dealt with in limited circumstances. For example, 
where the offender committed the outstanding offence while on bail or if a 
plea of guilty had been entered. 

Prior Behaviour That May Amount to an Offence 
(Question 17.2) 

Less than half of judicial officers (39.6%) indicated that pre-sentence reports 
should refer to prior behaviour that might amount to an offence for which the 
offender has not been charged. When this figure was broken down between 
judges and magistrates, it was found that significantly more judges (56.3 % ) 
than magistrates (33.3%) indicated that it was acceptable to include this 
material. 

Again, the courts in England and Queensland have held that pre-sentence 
reports should not contain any reference to alleged criminal conduct which has 
not been the subject of a conviction.5 Some judicial officers (n = 24) have 
indicated however, that alleged criminal conduct should be included in reports 
where it is relevant to conviction, the likelihood of imprisonment, or 
alternatively where it is of particular relevance such as the offender's prior use 
of drugs. Some judicial officers (n = 25) believed that this information should 
not be included in reports as it could be unfairly prejudicial to the defendant. 

Further Information that Should be Included in Reports 
(Question 18) 

Judicial officers indicated that they would like to have more information 
regarding custodial and non-custodial sentence options, case management plans 
and supervision details from the Probation Service. They also requested more 
description of the sources of the information contained in reports. 

4 Maxwell v DPP [1935] AC 309 and R v Rose [1977] Qld R 280. 

5 Ibid. 
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RECOMMENDATIONS MADE IN 
PRE-SENTENCE REPORTS 

Recommendations (Questions 19 to 23) 

The majority of judicial officers (79.5%) indicated that the assessment, 
conclusions, opinions, and sentence recommendations in pre-sentence reports 
are often logically supported by the facts and information presented in the 
report. Further, they are often confident in the probation officer's ability to 
assess the future behaviour of an offender (59.8% ). More than half of judicial 
officers indicated that pre-sentence reports should not be confined to reporting 
on facts and information gathered, but should include analysis, conclusions 
and opinions based on that information (58.6% ). 

However, only half of judicial officers (51.8%) indicated that the opinion, 
analysis and conclusions expressed by probation officers in reports often carry 
significant weight in their sentencing decisions. Significantly more magistrates 
(67.9%) than judges (45.7%) indicated that the views expressed in the pre
sentence report by the probation officer carried significant weight in their 
sentencing decision. Again, this may reflect the fact that magistrates utilise 
non-custodial penalties far more often than judges. The suitability of a 
particular penalty is affected by the subjective features of the offender which is 
expressed in the report. 

How should information about the availability of sentencing options be 
presented in a report? Judicial officers were given five options suggesting 
various methods of addressing sentencing options in the report. Approximately 
half of the judicial officers indicated that all available sentencing options 
should be presented in reports (50.4% ). The same proportion also indicated 
that suitable sentencing options should include discussion of the advantages 
and disadvantages of each. 

Those options which involved the author making an explicit sentencing 
recommendation were not supported. That is, only 15.9% of judicial officers 
indicated that a recommended sentencing option, supported by reasons, should 
be included; 20.4% indicated that sentencing options which the author 
considered appropriate should be included, and 26.5% indicated that authors 
should express their preferred option supported by reasons should be 
included. (Note: these percentages total more than 100% because more than 
one response could be selected). 

It appears that although judicial officers believe reports to be substantially 
factual documents prepared by competent probation officers, they should not 
contain the opinions of probation officers, especially in relation to sentencing 
recommendations. As discussed in the introduction, in other jurisdictions it 
has been held that pre-sentence reports should not contain express 
recommendations as to the type of sentence which should be imposed. They 
may express opinions concerning the suitability of a particular sentencing 
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option by referring to the apparent advantages of a particular disposition. 
However any express legal advice, even when expressed inadvertently, 
interferes with the sentencing discretion of the Court.6 

Pre-sentence reports are only part of an array of material put before the 
judicial officer prior to the determination 'of a sentence. The following 
comments from judicial officers illustrate this effectively: 

"A judicial officer who relies on a probation officer's assessment of the 
defendant's behaviour is invariably one who is indecisive, weak or lazy. In 
short, the community pays the judge or magistrate to make this final 
assessment on all the facts presented from various sources, including the 
probation officer. Probation officers are not paid, nor is it their role, to 
make this assessment." 

and finally: 

"The pre-sentence report is an information document (or verbal report) for 
use of the judicial officer, who always retains the responsibility for 
sentencing. While the judicial officer should know all available sentencing 
options it is sometimes appropriate to have them set out as an aid memoir." 

6 Lahey v Sanderson [1959] Tas SR 17 and R v Smith (1975) 12 SASR 8. 
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DELIVERY OF PRE-SENTENCE REPORTS 

Attendance of report authors at court (Question 24) 

Three-quarters of the judicial officers considered it necessary that the author 
of a pre-sentence report attend court only when the defence, prosecution or 
court required it (74.8% ). This was the most common response for both 
judges (77.4%) and magistrates (74.6%) but some magistrates believe it is only 
necessary for the author to attend court when the author considered it 
necessary (16.9% ). 

Delivery by facsimile transmission (Question 25) 

The vast majority of judicial officers (97.4%) considered it acceptable for pre
sentence reports to be sent to courts by facsimile transmission. There was no 
significant difference between judges and magistrates on this issue. However, a 
small number of judicial officers commented that such delivery should be 
confined to urgent circumstances or should only be used subject to security 
provisions, and must result in a report that was legible. 

Approval from prosecution for release (Question 26) 

The traditional practice of the Probation Service is not to provide a pre
sentence report to the defence until the prosecution has approved its release. 

About nine in every ten judicial officers (90.8%) indicated that pre-sentence 
reports should be provided to the defence even if the prosecution has not 
approved the release. There was no significant difference between judges and 
magistrates responses to this question. 

Some judicial officers offered additional comment such as-

• "The report belongs to the court which is the only body to restrict 
publication. The prosecution has no more property in the report than the 
defence." 

• "The defence should always have material which the Crown has". 
• "The report is about the defendant. Without his consent it cannot be 

used against him." 

Point at which reports are made available (Question 27) 

Generally pre-sentence reports are not made available until the day of a 
sentencing hearing. Less than one third of judicial officers (31.5%) were often 
satisfied with this situation. However, there was a significant difference 
between judges and magistrates in that judges are less satisfied (37.5% are 
rarely satisfied) than magistrates (28% are always satisfied) with this 
procedure. 
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Proposal for "pre delivery" of reports (Question 28) 

The Probation Service is considering a "pre delivery" process for pre-sentence 
reports. This would involve delivery of a report by the author to a court 
Registry two or three days prior to the hearing with the report being available 
from the registry in advance to the judicial officer, legal representatives of the 
offender and the prosecution. Unless otherwise notified by any of these 
parties, the officer would not routinely attend court but would ensure that she 
or he was available on the relevant date. 

The vast majority of judicial officers (93.8%) indicated support for this pre
delivery proposal and there were no significant differences between judges and 
magistrates responses. 

A significant number of comments indicated that this would enable the 
judicial officer to read reports prior to the sentence hearing. Typical comments 
were: 

• "It is an impossible situation with a big list to get a number of reports 
shortly before going into court. It diminishes the effectiveness of 
reports." 

• "The present mode of delivery to local courts is inadequate. The above 
method would be excellent." 

A typical comment of a number of judicial officers not supportive of the 
proposal was-

• "Reports are not court documents. Cannot be used without the consent 
of the defendant. Court should not see report before defendant gives 
consent." 
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ROLE OF PROBATION OFFICERS AND 
PROBATION SERVICE 

Classification as an independent court adviser (Question 29) 

Judicial officers were asked to indicate whether they would agree with a 
proposal to classify probation officers presenting pre-sentence reports as an 
independent court adviser rather than as a prosecution witness. 

Almost all of the judicial officers (95.7%) agreed with the proposal with no 
significant difference between the responses of judges and magistrates. 
Comments made in relation to this proposal included-

• "I regard the Probation Officer as a Court official-not prosecution or 
defence. Their work is for the Court." 

• "I have never regarded a Probation Officer as a prosecution witness." 
• "The Crown should not generally be able to cross examine the Probation 

Officer." 

Duplication of the work of the defence (Question 30) 

The survey sought judicial officers" opinions about whether probation officers 
duplicate the work that should be done by the defence in relation to 
information gathered about an offender's background. 

Most judicial officers (60.2%) considered that probation officers do 
duplicate work that should be done by the defence. Approximately one third 
did not believe this to be so (33.6%) and a small proportion think that work 
is duplicated "sometimes" (6.2%). There was no significant difference in 
responses between judges and magistrates. 

Some judicial officers provided comments in relation to this issue. A 
number (n = 17) indicated that whilst they considered that the work of the 
defence was duplicated, the work of probation officers was still necessary-

• "Yes. But sometimes verification and analysis of such information is 
essential." 

• "Yes. But in reality, Probation Officers are more objective and thorough 
and I would prefer to rely on them than on untested defence comment." 

• "Yes. But generally speaking lawyers don't have the necessary skills or 
training to elicit the type of information required. That is why pre
sentence reports should be much more widely available and used." 

Similar views were expressed by some judicial officers who did not consider 
the work a duplication-

• "No. Unfortunately for the profession, but fortunately for the defendant 
they often have a better grasp of the issues than the defence 
representatives." 
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Statutory basis for pre-sentence work (Question 31) 

Judicial officers were asked whether they thought it preferable to have an 
independent status for pre-sentence reports prepared by the Probation Service 
outlined in legislation. A minority of respondents considered this "necessary" 
(38.4% ). There was no significant difference in responses between judges and 
magistrates. 

Comments added by respondents about this issue included-

• "Like a lot of other things if it becomes statutory we will lose the 
flexibility that exists." 

• "Legislation and regulation are tethers on independence and initiative." 

Statutory status for Probation Officers (Question 32) 

Judicial officers were also asked if probation officers should have their status 
defined in legislation which would include, inter alia, a right to address the 
court under particular circumstances. Over two thirds considered that this was 
not necessary (69.1 %). There was no significant difference in responses 
between judges and magistrates. 

Comments from judicial officers included-

• "It is for the court to control the circumstances under which and by 
whom it is addressed." 

• "I strongly support a legislative base for Probation Officers but I can't 
seen any need for a right to address the court (such a right should, in my 
view, exist only for parties to litigation)." 
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ROLE OF COURT DUTY OFFICER 

Reduction in full reports requested (Question 33) 

Over three-quarters of the judicial officers (76.3 % ) considered that the 
provision of probation officers acting as court duty officers has significantly 
reduced the number of full pre-sentence reports they request. There was no 
significant difference in responses between judges and magistrates. 

The key groups of legal practitioners consulted also considered that the 
provision of court duty officers considerably reduced the demand for full pre
sentence reports. 

Level of satisfaction with court duty officers (Question 34) 

The majority of judicial officers have been either always satisfied (52.5%) or 
often satisfied ( 46.3 % ) with the service provided by court duty officers. There 
was no significant difference in responses between judges and magistrates. 

Improving the Court Duty Officer Service (Question 35) 

Some judicial officers (n=27) commented on ways in which the court duty 
officer service could be improved. The majority of these comments suggested 
that the availability or number of court duty officers be increased. An example 
of that suggestion is the following quote-

• "By providing more of them. They are extremely useful and I consider 
save considerable time and money." 

Comments also indicated that judicial officers considered that additional 
training for probation officers who were to work as court duty officers would 
be beneficial. Another sought-

• "More widespread use of pro forma reports with sentencing options to 
be ticked if appropriate and space for short comment if appropriate. 
Have found it works well and often releases officer to prepare further 
reports without need to give oral report." 

40 



RESULTS AND DISCUSSION OF THE SURVEY 

PROPOSALS 

The Probation Service sought the views of the judiciary about a proposal to 
move away from a fixed format of report research and preparation. The 
proposal involved allowing managers of probation officers to determine the 
depth of research and reporting for each case depending on offence severity 
and the complexity of offender's background. Judicial officers would still be 
able to request specific information in particular cases. 

Generally speaking there is some support for this proposal ( 48.2% qualified 
support and 23.7% strongly support). However, significantly more judges 
(25%) than magistrates (2.6%) would not support the proposal at all. 

The Service also proposed changing the present content of pre-sentence 
reports in order to focus more clearly on matters or information relevant to 
the offending behaviour and sentencing disposition: A probation officer would 
only include material in a report that was in some way related to these key 
issues unless the court specifically requested other particular information. 

There was also some support for this proposal (42.2% qualified support and 
32.1 % strongly support). Once again, there was less support from judges 
(26.5% would not support at all) than from magistrates (4.1 %). 

A small number of judicial officers offered additional comments about these 
proposals. Some were concerned that what was "relevant" to a particular case 
was a matter for the court to determine and that probation officers may 
exclude some material as irrelevant which the court considered highly relevant, 
thus necessitating a supplementary report. A few respondents noted that the 
Probation Service already varies the depth of research from case to case 
depending on the complexity of the matter. 

GENERAL COMMENTS 

Judicial officers were asked to indicate what they considered the effect would 
be if pre-sentence reports were no longer available from the Probation Service. 
Nearly all judicial officers offered comments on this issue. Fourteen judicial 
officers (13%) indicated that there would be little or no effect if reports were 
no longer available. However, the majority of respondents (76%) indicated 
that courts would be deprived of useful information, the sentencing process 
would be impaired, that there would be less use of non-custodial sentences, 
and that the defendant would be disadvantaged. 

In addition a number of judicial officers indicated that if pre-sentence 
reports were not available the sentencing process would consume considerably 
more court time. This view is exemplified in the following comment-

• "I think that particularly in Local Court, time would be used up by the 
defence calling witnesses in relation to sentencing, including the accused, 
in much the same way they do in District Court." 
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DISCUSSION GROUP RESULTS 

During April and May 1995, the Judicial Commission and the Probation 
Service convened six groups of "key stakeholders" to discuss issues arising 
from the survey results and general issues concerning pre-sentence reports. 
The stakeholders consisted of staff members from the Office of the Director 
of Public Prosecutions, Crown Prosecutors, Legal Aid Commission, 
Aboriginal Legal Service, Public Defenders, and several lawyers in private 
practice nominated by the Law Society of New South Wales. Each discussion 
group was taped and the groups were assured that respondents would not be 
identified in this study. However, in the interests of clarification, the results 
reported are divided into two groups-the prosecution and defence (where 
applicable). 

Quality of Pre-Sentence Reports 

In general, all groups considered pre-sentence reports to be of good quality 
although this quality varied depending on each probation officer's motivation 
and capacity. The defence groups generally preferred longer reports as they 
believed these to be more thorough. The prosecution group believed that the 
quality of reports improved with the length of an adjournment, possibly 
allowing more time for research by probation officers and more contact with 
the off ender. 

With regard to preparation length, the prosecution thought that 6 weeks 
(the current time) was an appropriate length of time and fit well within the 
courts availability. One defence group believed 6 weeks to be too long to 
prepare reports, while another defence group would prefer to have a longer 
adjournment than 6 weeks. 

There was some concern by one of the prosecution groups that reports are 
sometimes called for in s 51A Uustices Act 1902 (NSW)) committal matters as 
a tactic to delay sentencing. There was also concern by a defence group that 
reports prepared in custody were of a lower quality than normal reports. 
There was consensus that reports should be prepared in less than four weeks 
when an offender is in custody. 

Content of Reports 

Consistently, background was cited as one of the most useful areas to all 
groups. Any information which provided some basis for the "nub of 
criminality" or which provided some context for the offender's offence was 
nominated as being helpful. The sentencing options area, especially suitability 
for community service orders and periodic detention, was also thought to be 
very useful. 

The offender's response to past supervision by the Probation Service was 
also nominated as being important to both groups. In addition, the defence 
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considered that rehabilitation prospects and plans for the future were also 
useful. All groups indicated that they would like to see more detailed 
information about supervision programs. 

Sentencing Options 

As stated above, the factor of sentencing options was seen to be one of the 
most useful content areas in a report. For one of the prosecution groups this 
was especially so in short reports. However there were criticisms made by the 
defence with regard to sentencing options. These included that occasionally 
there is considerable inconsistency in assessment of offenders eligible for 
community service orders, and that sex and/or violent offenders are usually 
automatically denied a community service order assessment. 

Both groups agreed that if all options were listed with reasons supporting 
each option, bias and inconsistency in reports would decrease. There was also 
strong agreement that more details about supervision and outcome in 
sentencing options would be helpful. 

Recommendations 

Generally, recommendations made by probation officers were not thought to 
be useful, nor were they seen as the function of probation officers. All groups 
were quick to point out that a probation officer must not usurp the role of the 
judicial officer. Criticisms against this area of reports included-

• recommendations were too subjective and allowed value judgements by 
the probation officer; 

• reports often stated the obvious or made unrealistic recommendations 
such as canvassing lower penalties when prison is inevitable which 
devalues the whole report; and 

• specific recommendations are sometimes made which are not appropriate. 
A probation officer should not comment on full time imprisonment. 

However, the prosecution maintained that if all sentencing options were 
being addressed in reports, imprisonment should also be included. There was 
some agreement across all groups that if an offender was obviously facing a 
custodial penalty and would benefit from a longer period of supervision, then 
that should be stated in the report. However, it must be noted that the 
defence groups argued they were more likely to order a private psychiatric 
report than a pre-sentence report if there was a strong chance of their client 
going to gaol. Again all groups stated that whenever a recommendation was 
made about a particular option, reasons justifying such a conclusion should be 
included. 
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How Should Reports Comment on the Offence? 

This question was another area in which all groups seemed to agree. All 
groups believed that the offence should not be included in reports, especially 
in sentence indication hearings. The reasons for this were-

• occasionally the report will simply regurgitate the offender's version of 
the offence. This was a particular concern in domestic violence cases; 

• it often traverses the plea-the client pleads guilty only to the minimum 
elements of the offence; 

• it usually works against the offender as the offender, wishing to present 
him or herself in a good light to the probation officer, will make 
statements inconsistent with the previous asserted facts; 

• as a result of the above, the offender's version will be seen as evidence of 
duplicity or not being remorseful at all. 

The explanation of why someone committed an offence was regarded as 
being squarely within the duties of the offender's advocate. However it was 
noted by one prosecution group that the offender's version of events often 
gave a fuller picture of the event. Where it was necessary for the offender to 
give their version of the offence, it was thought that the report should only 
canvass contributing background factors. 

Prior Behaviour That May Amount to an Offence 

This issue was the subject of considerable comment in the focus groups. The 
defence groups in particular were of the view that inclusion of this material 
was unfair to the offender. It was conceded by one group, however, that 
particular difficulties arose where the prior behaviour was drug use which may 
be a matter relevant to the offending and any case management plan the 
Probation Service may propose in a report. 

Do Reports Have an Impact on Sentencing? 

This question received mixed responses from the different groups. Those 
groups who believed there was a significant impact thought that this was more 
generally in favour of the offender, although one group believed the opposite 
to be true. 

Of the remaining groups (one prosecution and one defence), both were 
unsure of the impact reports have on sentencing. One group was not certain 
whether there was less emphasis on reports now because they were so 
common. The other group stated that given the constricting sentencing 
discretion, they were unsure that reports have the ability to make a difference. 
Both of these groups dealt mainly with higher courts. That may be significant 
in that at that level, sentencers have more information (also more detailed) 
available to them. 
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Duplication by the Defence? 

All groups were in agreement that there was duplication in the work done by 
probation officers that would or should be done by the defence. The 
prosecution's main concern about this was that some of the material presented 
in reports would not be admissible if the defence presented it, and there is 
then less opportunity for cross examination or verification by the prosecution. 
This seemed to be particularly the case with regard to the offender's version of 
the offence and background information. 

The defence justified this duplication on the grounds that-

• the defence often are not as well versed with the background of the 
offender and the probation officer can often "cover the gaps"; and 

• the defence often do not have the resources to ensure that the family 
members attend court in order to procure this information. 

The prosecution also lent some support to this justification by agreeing 
that-

• the probation officer's information is independent, verified and objective 
and therefore often carries more weight than counsel submissions; 

• it is a more convenient option for probation officers to collect this 
information in a personal environment where there is a more conducive 
flow of information than in a pressurised court environment where 
defence will have to call witnesses to extract the same information in a 
more laborious process. Further, reports at least allow some verification 
to be carried out prior to the sentence hearing. The prosecution did 
suggest however, that the defence could tender affidavits with this 
information which would overcome problems of time wasting in court. 

Several interesting issues were raised by the prosecution regarding this 
problem, including whether or not it actually matters which agency collects 
the information as, especially when the defendant is represented by Legal Aid, 
the information will be funded by the public purse anyway. 

It was also suggested by the prosecution that where the offender was 
represented only a short pre-sentence report dealing with sentencing options 
and past performance on supervision should be obtained. That is, only the 
most relevant areas should be canvassed in the report by the Probation 
Service, and the offender's legal representative should present all other relevant 
information. 

Are Pre-Sentence Reports Objective? 

There was some concern by all groups that reports contain too much 
subjective information, particularly with regard to self serving statements, 
rehabilitation prospects, and remorse. However, it was also noted that reports, 
by their nature, should contain some subjective information. One group stated 
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that in providing background details about a person there will naturally be 
subjective circumstances, and probation officers should be aware that some 
reports tend to reflect their own viewpoint in these subjective areas. 

Remorse as an issue to be examined in reports was overwhelmingly thought 
to be too subjective to be included in any assessment of an offender. There 
was consensus amongst the groups that assessment of remorse would vary and 
strongly depend on the rapport between the offender and the officer. It was 
argued by the defence that remorse tends to be an issue where the author can 
make value judgements and where judicial officers were thought to place 
weight on those assessments. Further argument considered that the probation 
officer does not have enough information to make any assessment in this area, 
and that it is strictly for the judicial officer to decide whether remorse was felt 
genuinely by the offender or not. 

It was generally agreed that verified information in a report was of much 
greater value. There was some belief that courts tend to place more weight on 
reports due to this fact, and that as a consequence reports should contain only 
verified information in order to overcome any objectivity problems. 

Complaint Mechanism 

When asked whether a formal complaint mechanism should be in place to 
make complaints about poor or biased reports, the response by the majority of 
groups was that no such mechanism should be established. Most groups 
agreed that any problems of this nature were best dealt with immediately in 
court. Some thought that if they were ever in that position (though for most 
this had never been the case), then a simple phone call to the supervisor of the 
probation officer would be sufficient. 

One defence group expressed the view that there was a bureaucratic 
response to support decisions made in reports even if, on the face of it, those 
decisions were wrong. It was thought that a more formal mechanism, such as 
uniform guidelines strictly enforced by the supervisor was needed to combat 
this bias. 

It was also suggested by a prosecution group that if a more formalised 
regime of pre-sentence reports were to be introduced and consequently, 
reports were to be held in higher regard, then a more formal complaint 
mechanism might be necessary to uphold the high integrity of reports. That is, 
in the opinion of this group, should reports become more reliable then there 
would be a need to make complaints about any significant failings. 

Court Duty Officers 

The quality of short reports was thought to be objective, specific and efficient 
in most cases, though like full reports, varied according to the probation 
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officer. The prosecution found short reports to be very helpful in assessing 
suitability for community service order and/or periodic detention. 

Generally written short reports were preferred over oral short reports. 
Reports presented in a "tick a box" format were also acceptable. It was 
thought that written reports were easier to keep track of for later use, 
especially in cases of appeal where having a record of the assessment was 
useful. Alternatively, the groups asked that the probation officer give a short 
recount of the outcome of the report to counsel orally before they gave 
evidence in court so that any assessment made is not a surprise to counsel. All 
groups agreed that the availability of short reports had reduced the demand 
for full reports. 

A drawback of short reports nominated by the prosecution is that short 
reports are sometimes of limited value as there is usually no time for 
information to be verified. In addition, the question was also raised by the 
prosecution of how much difference short reports actually make to the 
sentencing process. That is, are the conclusions reached by the court duty 
officers substantially different from the conclusions that would be reached by 
judicial officers with the information before them? They suggested that it may 
be a more efficient use of resources for guidelines to be issued to judicial 
officers in order for them to conduct their own quick assessment in court. 

A problem raised by the defence was that the environment short reports are 
conducted in (usually semi public places in a pressurised time setting) are often 
not conducive to clients disclosing sensitive information. A reluctance of the 
offender to communicate in these settings is sometimes perceived as a 
reluctance to co-operate according to one defence group. Further, for 
Aboriginal clients short reports were not found to be very helpful at all, as the 
important area of background is not included. 

Pre-Delivery Proposal 

In response to the proposal that probation officers make reports available to 
the relevant court's the registry a few days before the trial, all groups were in 
agreement that technically this would be a great improvement. There were no 
objections to the probation officer not attending court unless required, as any 
misconceptions with reports could be cleared up prior to the hearing. 

However there were concerns about judicial officers having access to reports 
before the defence had an opportunity to object to any material which they 
felt was prejudicial or factually incorrect. Both defence and prosecution groups 
agreed that prior consent should be given by both parties before judicial 
officers examine the report. Although all groups acknowledged that generally a 
judicial officer would not take into account prejudicial material in sentencing, 
they believed that some offenders would be very uncomfortable with that 
notion. 
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It was suggested that reports to be of greater benefit, should actually be 
available a week prior to sentencing, rather than a few days, so that 
information could be checked, relevant information missed could be included, 
and that it could be organised for the probation officer to attend if this was 
thought necessary. However, it was pointed out that due to the changing 
circumstances of many offenders, the reports may be out of date if prepared 
too early. 

One group felt that in practice, pre-delivery would be of no great benefit to 
them. In that organisation the client is often allocated to the lawyer on that 
day and rarely seen prior to the hearing. In addition, this group stated that in 
some courts to queue at the registry would be very time consuming. They 
would prefer to see the report on the day. 

Another group thought that although it would be good to have the report 
in advance, it would not make a significant difference to the sentencing 
process as not much reliance is placed on reports and the judicial officer can 
easily read the report over an adjournment. Again, this remark was directed at 
the higher courts, rather than at the Local Courts which would deal with a 
greater volume of cases in a shorter space of time and would thus prefer to 
have some time to check reports before sentencing. 

Non Fixed Format and Content Proposals 

It was explained that the Probation Service was examining two proposals in 
relation to the content and format of reports. These proposals, to vary the 
format and content of reports so as to only include relevant information based 
on the probation officer's judgement, were received with mixed feelings. Most 
did not object to the format changing in length and complexity provided that 
the report remained in a logical and consistent format. However, most 
preferred the fixed headings as it made reports easy to read. 

Concern was expressed by defence groups that leaving the content areas up 
to the probation officer's judgement would be too subjective, involve too 
much second guessing, and allow opportunity for prejudicial value judgements 
to be included in the reports. Further, if the judicial officer agrees with those 
value judgements, it was thought that it would be difficult for the defence to 
cross examine the probation officer. These groups also stated that reports are 
requested specifically for their depth and that it is expected that contextual 
information would help their case otherwise they would not bother to order 
one. 

Concern was also expressed by a defence group that valuable information 
may be left out which may result in pursuing that information during court 
thus increasing court time. However, as pointed out by a prosecution group, 
this is not necessarily disastrous as a pre-sentence report is not the only 
evidence tendered. In the final analysis, some reliance must be placed on the 
professionalism of the probation officer. The judicial officer providing more 
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input into the content required and/or probation officers providing reasons for 
why certain information is not to be included was thought to be a way to 
eliminate this bias. 

Problems and Suggested Solutions 

The main problems associated with reports as assessed by these groups were

the lack of verification and self serving material in the offenders version 
of the offence and background, especially with regard to remorse; 

• whether probation officers have enough specialist skills to deal with 
various groups in the community such as drug and alcohol offenders, sex 
offenders, violent offenders etc; 

• too much weight being given to reports and the probation officer's 
opinion which is not always verified; 

• without exception, all groups concluded that reports should include 
information regarding supervision of the offender. This ranged from the 
structuring of a custodial sentence to information regarding facilities in 
prison (for rehabilitation prospects) and detailing what community 
service orders entail. In effect, the practicalities of sentencing options, 
particularly imprisonment; and 
the inclusion of the breach of previous orders not being adequately 
explained; failure to explain unsuitability for community service orders or 
periodic detention; and probation officers not being aware that airing 
problems of a client is not always going to get to the root of the 
problem. 

The inclusion of the following were thought to improve the quality of a 
report thereby adding value to the weight in which it is held by interested 
parties-

• sources of information obtained in reports. This allows assessment of the 
amount of verified information in the report, and the subsequent weight 
that should be given to the report; 
reasons stated for all conclusions reached, in order to assess whether 
information has been verified or not; 

• clearer guidelines regarding content of reports and protocol associated 
with reports that are available to all concerned parties and strictly 
enforced in order to achieve consistency in quality and higher quality; 

Also thought to be of use would be to include-

• rehabilitation programs available, attendance centre programs, etc; 
• interstate arrangements (where applicable); 
• contact with defence to exchange ideas about an offender (although there 

was some dispute about whether the prosecution should also be 
contacted-it was generally thought that in higher courts this would be 
acceptable, but not in the lower courts); 
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• more detailed information regarding the offender's prior contact with the 
Probation Service; 

• addressing women and child care issues more adequately; 
• addressing health issues more adequately; 
• addressing issues relating to mentally ill/intellectually disabled offenders 

more adequately. It was noted that currently probation officers do not 
have adequate resources or skills to deal with these issues. The Probation 
Service obtaining professional psychiatric assessments for mentally ill and 
intellectually disabled offenders would be of great value. 
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CONCLUSIONS 

This study is the first of its kind in New South Wales. The aim of this study 
was to identify the attitudes of judicial officers and legal representatives 
towards pre-sentence reports to allow the Probation Service to effectively 
evaluate the Court Advice Program and to clarify the role of the Probation 
Service in the sentencing process. 

Quality of Reports 

The majority of both judicial officers and legal representatives expressed a high 
level of satisfaction with the provision of pre-sentence reports by the Service, 
including the provision of short reports by court duty officers. Judicial officers 
indicated that they found written pre-sentence reports clear and easy to 
understand, soundly based, and independent. The majority of respondents 
were generally satisfied with the time taken to prepare written pre-sentence 
reports. The survey results indicated that in general, judicial officers believe 
that pre-sentence reports assist in making a sentencing decision. This impact 
appears to be less significant in determining the quantum of the penalty rather 
than the penalty type. 

Objectivity in Reports 

A minority of judicial officers indicated that bias in reports was of some 
concern. Bias manifested in the following forms: the acceptance of unverified 
statements; inappropriate sentencing options; and reports being too 
sympathetic to offenders. Legal representatives also expressed concern that 
reports were sometimes too subjective. It was generally agreed that verified 
information was of much greater value. 

Reasons for Requesting Reports 

The results of the survey indicated that full and short pre-sentence reports 
serve quite discrete functions at sentence. Full pre-sentence reports are more 
likely to be requested where the judicial officer requires a broad picture of the 
offender. On the other hand, short pre-sentence reports tend to be requested 
where the judicial officer requires information about the availability of 
sentencing options. It appears that both full and short reports are requested 
where the offender is on the threshold of imprisonment and the judicial officer 
requires information regarding the offender's suitability for a particular 
sentencing option. Short pre-sentence reports are utilised where the judicial 
officer requires far less but more specific information about the offender. In 
addition, judicial officer's clearly indicated that their reasons for requesting a 
pre-sentence report were partly determined by the provision of the Probation 
Service's opinion of the offender's past performance on probation/parole/ 
community service order and the Service's ability to rehabilitate or control the 
offender. 
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Content of Reports 

It appears that background factors in full reports such as employment history, 
education, family background and prior contact with the Probation Service, 
are more useful in sentencing to judges, whilst factors such as availability of 
sentencing options are more useful to magistrates. Magistrates are also more 
likely to request both full and short reports to obtain information about the 
availability of sentencing options and recommendations on sentencing than 
judges. This may be indicative of the type and amount of cases that are heard 
by each jurisdiction. 

Judicial officers generally indicated that all content areas nominated in the 
survey are useful. The most useful material nominated by judicial officers was 
the offender's prior contact with the Probation Service and the availability of 
sentencing options. Legal representatives also found these areas to be useful. 
Judicial officers indicated that the least useful material was that which related 
to the offender's version of the offence and/or the circumstances surrounding 
the offence. Legal representatives also expressed concern about the inclusion of 
this material in reports reflecting concerns expressed by the Court of Criminal 
Appeal in R v Majors and subsequent cases. 

Notwithstanding that the offender's version of the offence was the least 
useful material there was support for the offender's current attitude towards 
the offence to be discussed in reports. Legal representatives were of the 
opinion that probation officers should not comment on the offence at all, due 
in part to the possibility of the offender's version of the offence traversing the 
plea. The explanation of an offender committing an offence was seen to be the 
proper task of the offender's advocate. 

Almost two thirds of respondents considered that pre-sentence reports 
should refer to outstanding charges. This result was interesting especially in 
light of English authority on that subject. The majority of judicial officers and 
legal representatives considered that prior behaviour which may amount to an 
offence for which the offender has not been charged should not be referred to 
in reports. However, some members of both groups noted that this may cause 
difficulty when the prior behaviour is drug use, the details of which are highly 
relevant to proposed supervision programs. 

Recommendations in Reports 

Little support was received from either judicial officers or legal representatives 
for the inclusion of overt recommendations in reports. The legal 
representatives indicated that recommendations made by probation officers 
were not useful, nor were they seen to be within the function of the probation 
officer. 
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Proposals 

The proposals put forward in the survey received mixed responses from 
judicial officers. The vast majority of judicial officers indicated support for a 
pre-delivery proposal which would enable reports to be seen by all parties 
prior to the sentencing hearing. The pre-delivery proposal also received 
unanimous support from the legal representatives. However, legal 
representatives expressed some concern about judicial officers viewing reports 
prior to the defence and prosecution having the opportunity to object to 
material in the report. 

Judicial officers indicated some support for the proposal that the content of 
reports be flexible in order to focus more clearly on matters or information 
relevant to the offending behaviour and sentencing disposition. Some support 
was also received for the proposal that reports move away from a fixed format 
allowing managers of probation officers to determine the depth of research 
and reporting for each case depending on the severity of the offence and the 
complexity of the offender's background. Significantly more magistrates than 
judges supported both of these proposals. Generally legal representatives were 
happy with the fixed format of reports but would accept changes in length 
and complexity of reports as long as they remained in a logical and consistent 
format. The content proposal however, did not receive the same degree of 
support as the other proposals. 

Future Development 

Both judicial officers and legal representatives would generally like to have 
more detail in reports about custodial and non-custodial sentence options, 
management plans, and descriptions detailing the sources of information in 
reports. In addition, the legal representatives considered that the provision of 
guidelines to all concerned parties relating to the content of reports and 
protocol associated with reports would lead to greater consistency in reports . 

The Purpose of Pre Sentence Reports 

Both judicial officers and legal representatives were in agreement that there 
was duplication in the work done by probation officers that should be carried 
out by the defence. However, this duplication was justified on the grounds 
that the pre-sentence report is considered to be an independent, objective 
source of information and that probation officers are able to elicit and present 
information about an offender in a more effective and efficient manner. 

Overall there were clear indications that pre-sentence reports are utilised in 
making sentencing decisions in cases where the offender is on the threshold of 
imprisonment. Judicial officers indicated that the loss of the pre-sentence 
report service would significantly affect the sentencing process. They also 
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indicated that full and short reports each serve a distinct function in the 
sentencing process. 

Through the conduct and evaluation of the survey, the Probation Service 
received some indication from judicial officers what they considered is the 
most useful material in reports, the reasons why reports are requested, and the 
areas in which the Probation Service can make changes to the Court Advice 
Program to more effectively meet its needs. 
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Appendix A 

JUDICIAL SURVEY-PRE-SENTENCE REPORTS 

This survey is being conducted by the Judicial Commission of New South 
Wales and the New South Wales Probation Service as part of a wider 
evaluation project on the Probation Service's court advice program. The aim of 
the survey is to canvas opinions of judicial officers in New South Wales about 
the way in which pre-sentence reports are provided, their content and format, 
and to seek feedback in relation to some specific proposals for change. 

Full pre-sentence reports are currently provided by the Probation Service to 
judicial officers upon request. These reports include information about the 
offender's background, the offence, and sentencing options. More recently, 
court duty officers have conducted on the spot interviews with an offender in 
order to prepare a short written or verbal pre-sentence report. These reports 
may also be in relation to specific questions such as suitability for a 
Community Service Order. 

A growing demand for pre-sentence work has forced the Probation Service 
to examine the manner in which it provides this service to ensure that its 
resources are deployed in the most efficient manner. The analysis of the 
survey results will clarify the position of the Probation Service in relation to 
court matters and assist in a more focused pre-sentence report service. This 
will provide a more efficient and effective service to judicial officers in their 
sentencing decisions. 

A Consultative Standing Committee has been established comprised of 
representatives of the NSW Probation Service, The Honourable Justice Levine, 
His Honour Judge Shillington and Deputy Chief Magistrate Henson. The 
results of this survey will be discussed by this committee and the findings will 
form the basis of future policy direction in regard to the preparation of pre
sentence reports. 

Instructions about this survey 

This survey is strictly confidential and anonymous. No analysis will be 
undertaken which identifies individual respondents. Please DO NOT put your 
name on this questionnaire. 

In general, this survey requires responses to questions in two different 
formats: 

(i) circling the most appropriate response (or responses where directed) from 
a scale or answers provided; and 

(ii) open ended questions with space for comments 
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It is estimated that the survey will take approximately 30 minutes to 
complete. 

Please return this survey to the Judicial Commission, in the envelope 
provided, no later than 15 February 1995. Your time and comments are 
appreciated. 

REQUESTS FOR REPORTS 

1.1 Approximately how often in an average month 
do you request a full pre-sentence report? 

1.2 Approximately how often in an average month 
do you request a short or verbal pre-sentence report? 

2 How important is each of the following factors in your decision to 
request a full pre-sentence report? Please circle the most appropriate 
response according to the following scale:-

-2 -1 0 +1 +2 
never rarely occasionally often always 

important important important important important 

2.1 The defence requested a pre-sentence report l-2 -1 0 +1 

2.2 The defendant was unrepresented l-2 -1 0 +1 

2.3 Information on the availability of sentencing l-2 -1 0 +1 
opt10ns 

2.4 Offender's suitability for particular sentencing l-2 -1 0 +1 
options 

2.5 Information on offender's family or social l-2 -1 0 +1 
background 
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2.6 To obtain recommendations for sentencing l-2 -1 0 +1 +21 

2.7 To identify contributing factors to offending l-2 -1 0 +1 +21 

2.8 The off ender was on the threshold of l-2 -1 0 +1 +21 
1mpnsonment 

2.9 To avoid possible grounds for appeal l-2 -1 0 +1 +21 

2.10 Need for a fuller picture of the offender l-2 -1 0 +1 +21 

2.11 Offender's performance on probation/CSO/ l-2 -1 0 +1 +21 
parole 

2.12 Probation Service's ability to rehabilitate or l-2 -1 0 +1 +21 
control 

2.13 To seek an opinion on risk of further offending l-2 -1 0 +1 +21 

2.14 To resolve doubts about material given by the l-2 -1 0 +1 +21 
defence 

2.15 To fill in the gaps left by the defence l-2 -1 0 +1 +21 

2.16 The seriousness/type of offence warranted a l-2 -1 0 +1 +21 
report 

2.17 To determine the offender's level of contrition l-2 -1 0 +1 +21 
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3 How important is each of the following factors in your decision to 

request a short or verbal pre-sentence report? Please circle the most 
appropriate response according to the following scale:-

-2 -1 0 +1 +2 
never rarely occasionally often always 

important important important important important 

3.1 The defence requested a pre-sentence report l-2 -1 0 +1 

3.2 The defendant was unrepresented l-2 -1 0 +1 

3.3 Information on the availability of sentencing l-2 -1 0 +1 
options 

3.4 Offender's suitability for particular sentencing l-2 -1 0 +1 
options 

3.5 Information on offender's family or social l-2 -1 0 +1 
background 

3.6 To obtain recommendations for sentencing l-2 -1 0 +1 

3.7 To identify contributing factors to offending l-2 -1 0 +1 

3.8 The off ender was on the threshold of l-2 -1 0 +1 
impnsonment 

3.9 To avoid possible grounds for appeal l-2 -1 0 +1 

3.10 Need for a fuller picture of the offender l-2 -1 0 +1 

3.11 Offender's performance on probation/CSO/ l-2 -1 0 +1 
parole 

3.12 Probation Service's ability to rehabilitate or l-2 -1 0 +1 
control 

3.13 To seek an opinion on risk of further offending l-2 -1 0 +1 

3.14 To resolve doubts about material given by the l-2 -1 0 +1 
defence 
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3.15 To fill in the gaps left by the defence l-2 -1 0 +1 +21 

3.16 The seriousness/type of offence warranted a l-2 - 1 0 +1 +21 
report 

3.17 To determine the offender's level of contrition l-2 -1 0 +1 +21 

4 Are there any reasons not mentioned above which might influence you 
in your decision to request either a full or short/verbal pre-sentence 
report? 

5.1 In what circumstances would you decline to request a written pre
sentence report after the defence has sought to obtain a written pre
sentence report? 

5.2 Do you usually decide to request a pre-sentence report before or after 
defence submissions on the subjective elements of the case? 

before/ after 

please comment: 

6.1 Given the investigation necessary to prepare full written pre-sentence 
reports, are you generally satisfied with the time taken to prepare 
written pre-sentence reports? 

6.2 Does the time required to obtain full written pre-sentence reports, 
affect your decision to request a report? 

Yes/No 

6.3 How often does the availability of a court duty officer providing verbal 
or short pre-sentence reports overcome this issue of time delay? 

-2 
never 

-1 
rarely 

Other (please comment) 

0 
occasionally 

59 

+1 
often 

+2 
always 



JUDICIAL VIEWS ABOUT PRE-SENTENCE REPORTS 

6.4 Have you any comments to make generally about the time taken to 
prepare full written reports? 
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EVALUATION OF REPORTS 

Please circle the most appropriate description for the statements in questions 
7 to 11 using the following scale: 

-2 -1 0 +1 +2 
never rarely occasionally often always 

7 Written pre-sentence reports are clear and easy l - 2 - 1 0 +1 +21 
to understand 

8 Written pre-sentence reports are independent, l - 2 -1 0 +1 +21 
impartial and soundly based 

9 Pre-sentence reports have a significant effect on l-2 - 1 0 +1 +21 
the penalty type imposed on the off ender 

10 Pre-sentence reports have a significant effect on l - 2 -1 0 +1 +21 
the penalty quantum imposed on the offender 

11 Pre-sentence reports assist in making a l-2 - 1 0 +1 +21 
sentencing decision 

12 Please circle the most appropriate response. Full pre-sentence reports 
tend towards being: 
• too long and over inclusive 1 . too short and lacking in detail 2 
• the length and detail are reasonably well balanced 3 
• other (please comment) 4 

13 If you have received reports that in your opinion lacked objectivity, 
how was this bias manifested? 

14 If you or one of the parties to a case are dissatisfied with some aspect 
of a report, should there be a mechanism to pursue this other than in 
court ( eg.notification to probation officer's supervisor)? 
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CONTENT OF PRE-SENTENCE REPORTS 

15 The Probation Service is interested in ascertaining the relative usefulness 
of the material covered in a pre-sentence report. Please rate the 
usefulness of the following subject areas using the scale below: 

- 2 -1 0 +1 +2 
never rarely occasionally often always 
useful useful useful useful useful 

15.1 Offender's prior contact with Probation Service -2 -1 0 +1 +2 

15.2 Family background (off ender's childhood) -2 -1 0 +1 +2 

15.3 Current social/domestic situation -2 -1 0 +1 +2 

15.4 Educational background - 2 -1 0 +1 +2 

15.5 Employment history J-2 -1 0 +1 +2 

15.6 Current employment l-2 -1 0 +1 +2 

15.7 Offender's financial circumstances l-2 -1 0 +1 +2 

15.8 Medical problems suffered by offender l-2 -1 0 +1 +2 

15.9 Off ender's version of the offence l-2 -1 0 +1 +2 

l-2 15.10 Offender's version of the circumstances -1 0 +1 +2 
surrounding the offence 

15.11 Offender's attitude to the offence l-2 -1 0 +1 +21 

15.12 Particular presenting problems of the offender l - 2 -1 0 +1 +21 

15.13 Probation officer's assessment of offender l-2 -1 0 +1 +21 
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15 .14 Assessment of risks of further off ending I - 2 -1 0 + 1 + 2 I 

15.15 Comments on availability of sentencing options l-2 -1 0 +1 +21 
16.1 In which of the following ways should a report comment on the 

offence (please circle any appropriate responses) 
• no discussion of the offence at all 1 
• outline of offender's version or account of offence 2 
• outline of the offender's version of the circumstances surrounding 

the offence 3 
• offender's account and critical analysis by the author of this 

account 4 
• discussion of the offender's current attitude to the offence 5 

16.2 Have you any additional observations concerning the extent to which 
the offence should be dealt with in pre-sentence reports? 

17.1 Should reports refer to outstanding charges? 

Yes/No 

17.2 Should reports refer to prior behaviour that may amount to an offence 
for which the offender has not been charged? 

Yes/No 

Are there any comments you would like to make about this issue? 

18 What information (if any) which is not generally included in pre
sentence reports would you like to see added? 
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RECOMMENDATIONS MADE IN REPORTS 

19 Should pre-sentence reports be confined to reporting on facts and 
information gathered or should it include analysis, conclusions and 
opinion based on that information? (please circle any appropriate 
responses) 

• facts only 1 
• analysis and conclusions based on facts 2 
• analysis, conclusions and opinions based on facts 3 

20 Generally, do the opinion, analysis and conclusions expressed by 
probation officers in pre-sentence reports carry significant weight in 
your sentencing decisions? 

- 2 
never 

-1 
rarely 

0 
occasionally 

+1 
often 

+2 
always 

21 In your experience, are the assessment, conclusions, opinions, and 
sentence recommendations in reports logically supported by the facts 
and information presented in the report? 

-2 
never 

supported 

-1 
rarely 

supported 

0 
occasionally 
supported 

+1 
often 

supported 

+2 
always 

supported 

22 Pre-sentence reports usually include information about the availability 
of various sentencing options and sometimes a form of 
recommendation. How do you think this information should be 
presented in reports? (please circle any appropriate responses) 

• all available sentencing options 1 
• sentencing options that the author considers appropriate 2 
• suitable sentencing options including advantages and disadvantages 

of each 3 
• an expression of the author's preferred sentencing option with 

reasoning 4 
• a recommended sentencing option with reasoning 5 

23 Based on the qualifications and experience of probation officers, how 
confident are you in their ability to assess the future behaviour of an 
offender? 

- 2 
never 

confident 

- 1 
rarely 

confident 

0 
occasionally 

confident 
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Other (please comment) 

DELIVERY OF REPORTS 

24 When do you consider it necessary that the author of a pre-sentence 
report attend court? (Please circle the most appropriate response only) 

• never 
• when the author considers it necessary 
• only when the report is critical or controversial 
• only in particularly serious cases 
• only when the defence, prosecution or court requires it 
• always 

25 Is it acceptable for pre-sentence reports to be sent to the courts by 
facsimile transmission? 

1 
2 
3 
4 
5 
6 

Yes/No 

Other (please comment) 

26 Present Probation Service procedure is that a pre-sentence report 
should not be provided to the defence until the prosecution has 
approved the release. Do you think this protocol is necessary? 

Yes/No 

Other (please comment) 

27 Generally pre-sentence reports are not made available until the day of a 
sentencing hearing. How satisfied are you with this current procedure? 

-2 
never 

satisfied 

-1 
rarely 

satisfied 

0 +1 
occasionally often 

satisfied satisfied 
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28 The Probation Service is considering a "pre delivery" and attendance 
notification process for reports. This will involve delivery of a report 
by the author to a Court Registry two or three days prior to the 
hearing with the report being available from the Registry in advance to 

the judicial officer, legal representatives of the offender and prosecution. 
Unless otherwise notified by any of these parties, the officer would not 
routinely attend court but would ensure that they were available on the 
relevant date. Would you support this proposal? 

Yes/No 

Do you have any comments on this proposal or any other aspects of 
the delivery of reports to courts? 

ROLE OF PROBATION OFFICER/SERVICE 

29 Would you agree with a proposal that probation officers presenting 
reports be classified as an independent court adviser rather than a 
prosecution witness? 

Yes/No 

Other (please comment) 

30 In your opinion, do probation officers duplicate work that should be 
done by the defence in relation to information gathering about an 
offender's background? 

Yes/No 

Other (please comment) 

31 As you are aware, the pre-sentence report work of the Probation 
Service currently has no statutory basis. Do you think it preferable to 
have an independent status for such reports clearly outlined in 
legislation? 

Yes/No 

Other (please comment) 
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32 Should probation officers have their status defined in legislation which 
would include, inter alia a right to address the court under particular 
circumstances? 

Yes/No 

Other (please comment) 

ROLE OF COURT DUTY OFFICER 

Questions 33 to 35 should only be answered if you have had experience of 
court duty officers. If you have not, please proceed to question 36. 

33 In your experience, to what extent has the provision of probation 
officers acting as court duty officers reduced the number of full pre
sentence reports you request? 

-2 -1 0 +1 +2 
no little some significant total 

reduction reduction reduction reduction reduction 

34 How satisfied have you been with the service provided by court duty 
officers? 

-2 
never 

satisfied 

-1 
rarely 

satisfied 

0 
occasionally 

satisfied 

+1 
often 

satisfied 

35 How could the service they provide be improved? 
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PROPOSALS 

36 The Probation Service is considering moving away from a fixed format 
for report research and preparation. It proposes to allow managers of 
probation officers to determine the depth of research and reporting 
required for each case depending on offence severity and offender 
background complexity. Judicial officers would still be able to request 
specific information in particular cases. To what extent would you 
support such a proposal? 

-2 -1 
not support limited 

at all support 

Other (please comment) 

0 +1 
indifferent qualified 

support 

+2 
strongly 
support 

37 The Probation Service is also considering changing its present report 
content in order to focus its reports more clearly on matters or 
information relevant to the offending behaviour and sentencing 
disposition. A probation officer would only include relevant material 
that was in some way related to these key issues unless the court 
specifically requested other particular information. To what extent 
would you support such a proposal? 

-2 -1 
not support limited 

at all support 

Other (please comment) 

0 +1 
indifferent qualified 

support 
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GENERAL 

38 What do you think the effect would be (if any) if full pre-sentence 
reports were not available from the Probation Service? 

39 Are there any other comments about any aspect of the pre-sentence or 
court advice work undertaken by the Probation Service that you would 
like to make? 

For statistical reasons, we would like to know a few things about you. This 
information will not be used to identify anyone. Please circle the 
appropriate response. 

40 Whether you are a judge or a magistrate of the 

Supreme Court 1 
District Court-Metropolitan area 2 
District Court-Non metropolitan area 3 
Local Court-Metropolitan area 4 
Local Court-Non metropolitan area 5 

41 Approximately what proportion of your time is spent in the criminal 
jurisdiction? 

None 
Less than a third 
Between one third and two thirds 
Over two thirds 
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THAT COMPLETES THE QUESTIONNAIRE 

YOUR PARTICIPATION IN THIS SURVEY IS VERY MUCH 
APPRECIATED 

If you would like further information please contact 

Donna Spears 
Research Director 

Judicial Commission of New South Wales 
telephone 299 4421 
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RESULTS OF SURVEY 

SAMPLE CHARACTERISTICS 

Type of Judicial Officer (Question 40) 

A total of 126 judicial officers responded to the survey on pre-sentence 
reports. Of these, 81 (or 64.3%) were magistrates (76 from the Local Court 
and 5 from the Children's Court); 43 (or 34.1 %) were judges (17 from the 
Supreme Court and 26 from the District Court); and the remaining 2 
respondents (or 1.6%) could not be identified as either a judge or as a 
magistrate. 

Time Spent in the Criminal Jurisdiction (Question 41) 

Overall, 74% of respondents spent more than two-thirds of their time in the 
criminal jurisdiction. Magistrates, however, spent a greater proportion of their 
time in the criminal jurisdiction (91.1 % more than two-thirds). Supreme Court 
judges, on the other hand, spent little or no time in the criminal jurisdiction 
(53% less than a third). 1 

Table 1 
Proportion of Time Spent in the Criminal jurisdiction by Court 

Proportion of Time Supreme Court District Court Local Court Total 

None 
Less than 1 /3 
Between 1/3 and 2/3 
Over 2/3 

Chi-square test, p< .001. 

% % % % 

41.2 
11.8 
35.3 
11.8 

71 

3.8 
3.8 

26.9 
65.4 

0.0 
1.3 
7.6 

91.1 

7.3 
3.3 

15.4 
74.0 
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REQUESTS FOR PRE-SENTENCE REPORTS 

Frequency of Requests (Question 1) 

On average,2 five requests for a full pre-sentence report (Range: 0-80), and five 
requests for a short or verbal pre-sentence report (Range: 0-100) are made by 
survey respondents each month. As is consistent with the amount of time 
spent in the criminal jurisdiction, Magistrates were found to request both 
types of reports more frequently, while Supreme Court judges seldomly 
requested pre-sentence reports.3 

Full PSR 
Short or Verbal PSR 

Table 2 
Frequency of Requests by Court 

Supreme Court District Court Local Court Total 
Median Median Median Median 

0.5 
0.0 

3.0 
4.0 

6.0 
8.0 

5.0 
5.0 

Reasons for Requesting Pre-Sentence Reports (Question 2 & 
Question 3) 

The survey identified a number of reasons for requesting both full and short 
or verbal pre-sentence reports. Respondents were asked to rate the importance 
of these factors on a scale from -2 (never important) to +2 (always 
important). 

Full Pre-Sentence Reports 

Table 3 lists, in order, the importance of these factors when deciding to 
request a full pre-sentence report. Overall, the "offender's suitability for 
particular sentencing options" (61.4% always), closely followed by whether 
"the offender was on the threshold of imprisonment" (55.4% always) were the 
main reasons for requesting full pre-sentence reports. At the other end of the 
scale, "to avoid possible grounds for appeal" (85% never) was by far the least 
important. 

2 The median is the number which lies at the midpoint of the distribution and was used in 
this instance to describe the average for two reasons. Firstly, it would not be affected by 
extreme amounts and secondly, by using the median, we were able to include in the 
analysis those respondents who did not specify an amount but rather qualified their 
response by saying they infrequently requested pre-sentence reports. 

3 Median test, p<.004. 
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Table 3 
The Importance of Factors when Deciding to Request a Full Pre-Sentence Report- All Courts 

Offender's suitability for particular sentencing options 114 2.6 4.4 7.9 23.7 61.4 
The offender was on the threshold of imprisonment 112 1.8 2.7 9.8 30.4 55.4 
Offender's performance on probation/CSO/parole 113 2.7 1.8 21.2 38.9 35.4 
Need for a fuller picture of the offender 114 0.9 0.9 28.9 42.1 27.2 
Probation Service's ability to rehabilitate or control 114 3.5 6.1 22.8 36.8 30.7 
Information on offender's family or social background 114 0.9 7.0 28.1 43.9 20.2 
Information on the availability of sentencing options 111 12.6 9.0 13.5 29.7 35.1 > 
The seriousness/type of offence warranted a report 113 8.0 9.7 17.7 38.9 25.7 '"'O 

'"'O 
The defendant was unrepresented 113 6.2 13.3 26.5 30.1 23.9 tTi 

'-J 
I To identify contributing factors to offending 28.9 18.4 z VJ 114 4.4 14.9 33.3 t:J 

The defence requested a pre-sentence report 114 8.8 14.9 36.0 25.4 14.9 ....... 
n 

To obtain recommendations for sentencing 114 21.9 14.9 21.9 28.9 12.3 tTi 
Vl 

To seek an opinion on risk of further offending 114 19.3 20.2 30.7 23.7 6.1 
To determine the offender's level of contrition 114 23.7 24.6 36.0 14.0 1.8 
To resolve doubts about material given by the defence 114 24.6 32.5 27.2 13.2 2.6 
To fill in the gaps left by the defence 114 26.3 28.9 28.9 13.2 2.6 
To avoid possible grounds for appeal 113 85.0 8.0 6.2 0.9 0.0 
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A comparison of the average rating score given by judges and magistrates to 

each of these factors is presented below. The numbers displayed represent the 
mean score4 on a scale from -2 to +2, while the numbers in brackets 
symbolise negative scores. Note: because Supreme Court Judges infrequently 
requested pre-sentence reports and many of them did not complete this 
question, they have been grouped together with District Court judges. 

Table 4 
The Importance of Factors when Deciding to Request a 

Full Pre-Sentence Report by jurisdiction 

Factor judges Magistrates 

Offender's suitability for particular sentencing options 
The off ender was on the threshold of imprisonment 
Offender's performance on probation/CSO/parole 
Need for a fuller picture of the offender 
Probation Service's ability to rehabilitate or control 
Information on offender's family or social background 
Information on the availability of sentencing options 
The seriousness/type of offence warranted a report 
The defendant was unrepresented 
To identify contributing factors to offending 
The defence requested a pre-sentence report 
To obtain recommendations for sentencing 
To seek an opinion on risk of further offending 
To determine the offender's level of contrition 
To resolve doubts about material given by the defence 
To fill in the gaps left by the defence 
To avoid possible grounds for appeal 

Mean Mean 

1.40 
1.09 
1.26 
1.00 
1.23 
1.17 
0.71 
0.71 
1.20 
0.51 
0.86 

(0.49) 
0.09 

(0.23) 
(0.29) 
(0.29) 
(1.69) 

1.40 
1.45 
0.92 
0.90 
0.68 
0.58 
0.67 
0.60 
0.19 
0.42 

(0.04) 
0.17 

(0.37) 
(0.67) 
(0.77) 
(0.77) 
(1.81) 

The most important factor influencing judges to request a full pre-sentence 
report was to acquire information on the "offender's suitability for particular 
sentencing options". This was followed by the "offender's performance on 
probation/CSO/parole", the "Probation Service's ability to rehabilitate or 
control", "the defendant was unrepresented", "information on the offender's 
family or social background", "the offender was on the threshold of 
imprisonment" and a "need for a fuller picture of the offender", which were 
all rated as being often or always important by the majority of Judges. 

For magistrates, the most important factor was whether "the offender was 
on the threshold of imprisonment" closely followed by information on the 

4 Although strictly speaking arithmetic operations (such as the mean) should not be 
performed with ordinal scales, there is a growing consensus that they are valid and 
usually yield useful and meaningful results. 
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"offender's suitability for particular sentencing options." The "offender's 
performance on probation/CSO/parole" and a "need for a fuller picture of the 
offender" were also important factors influencing Magistrates to request a full 
pre-sentence report. 

The following graphs compare the responses of judges with those of 
magistrates for each of the factors found to be significantly different. 

The defendant was unrepresented 

This factor represented the biggest difference between the rating scores of 
judges and magistrates, with more than half of the judges (51.4%) indicating 
that the absence of legal representation is always important when deciding to 
request a full pre-sentence report, compared with only 10.4% of magistrates.5 

Figure 1 
How Important is the Factor: the Defendant was Unrepresented? 

100% 

80% 

E-< 60% • Always 
z • Otten 
~ 
u D Occasionally 
=z:: 
~ 40% 33.8 DRarely 
Q., 

DNever 

20% 
UA 16.9 

5.7 7.8 
0% 

Judges Magistrates 

The defence requested a pre-sentence report 

Once again, Judges (42.9% often and 31.4% always) were more likely than 
Magistrates (17.9% often and 7.7% always) to give more importance to this 
factor. 6 

5 Median test, p <.001. 

6 Median test, p <.001. 
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Figure 2 
H ow Important is the Factor: the Defence Requested a Pre-Sentence Report? 

100% 

80% 

~ 60 % 
• Always 

z motten 
~ 47.4 u a Occasionally 
~ 

DRarely ~ 40 % ~ 
DNever 

20% 11.4 16.7 

8.6 
5.7 10.3 

0% 

Judges Magistrates 

To obtain recommendations for sentencing 

This time Magistrates (33.3 % often and 15.4% always) rated this factor more 
important than Judges (20% often and 5.7% always).7 

7 Med ian test, p< .037. 
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Table 5 
The Importance of Factors when Deciding to Request a Short or Verbal Pre-Sentence Report-All Courts 

Offender's suitability for particular sentencing options 103 0.0 1.0 2.9 19.4 76.7 
The offender was on the threshold of imprisonment 100 2.0 5.0 9.0 26.0 58.0 
Information on the availability of sentencing options 102 9.8 2.0 4.9 28.4 54.9 
Offender's performance on probation/CSO/parole 102 5.9 2.0 18.6 45.1 28.4 
The seriousness/type of offence warranted a report 102 10.8 12.7 11.8 37.3 27.5 
Probation Service's ability to rehabilitate or control 102 6.9 8.8 27.5 34.3 22.5 
The defendant was unrepresented 103 6.8 12.6 28.2 35.9 16.5 ::i> 
Information on offender's family or social background 102 10.8 17.6 30.4 32.4 8.8 '"-;;:! 

'"-;;:! 
To obtain recommendations for sentencing 102 19.6 13.7 22.5 24.5 19.6 t'Tl 

'.J I The defence requested a pre-sentence report 102 18.6 z '.J 16.7 26.5 27.5 10.8 tJ 
Need for a fuller picture of the offender 102 20.6 11.8 27.5 34.3 5.9 ....... 

() 

To identify contributing factors to off ending 102 19.6 19.6 39.2 18.6 2.9 t'Tl 
Vl 

To seek an opinion on risk of further off ending 101 32.7 22.8 27.7 15.8 1.0 
To determine the offender's level of contrition 102 34.3 22.5 31.4 10.8 1.0 
To fill in the gaps left by the defence 102 35.3 32.4 23.5 6.9 2.0 
To resolve doubts about material given by the defence 102 34.3 37.3 22.5 3.9 2.0 
To avoid possible grounds for appeal 101 90.1 7.9 2.0 0.0 0.0 
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Figure 3 
H ow Important is the Factor: to Obtain Recommendations for sentencing? 

100% 

80% 

E--< 60% :z: 
22.9 

w 
u 
~ 
w 40% Q., 22.9 21.8 

20 % 
11.5 

28.6 
17.9 

0% 

Judges Magistrates 

Probation Service's ability to rehabilitate or control 

• Always 

• Otten 

D Occasionally 

DRarely 

DNever 

Almost twice as many judges (45.7%) than magistrates (24.4 %) rated this 
fac tor as always important.8 

8 Median test, p< .04 . 
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Figure 4 
How Important is the Factor: Probation Service's ability to rehabilitate or control? 
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Short or Verbal Pre-Sentence Reports 

As with full pre-sentence reports, the "offender's suitability for particular 
sentencing options" (76.7% always), followed by whether "the offender was 
on the threshold of imprisonment" (58% always) were the main reasons for 
requesting short or verbal pre-sentence reports. Although, acquiring 
"information on the availability of sentencing options" (54.9% always) was 
also rated highly important when requesting short or verbal reports. At the 
other end of the scale, "to avoid possible grounds for appeal" (90.1 % never) 
was by far the least important. Table 5 lists, in order, the importance of 
factors when deciding to request a short or verbal pre-sentence report. 

A comparison of the average rating score given by judges and magistrates to 
each of these factors is presented in Table 6. Once again, Supreme Court 
judges have been grouped together with District Court judges. 
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Table 6 
The Importance of Factors when Deciding to Request a 

Short or Verbal Pre-Sentence Report by Jurisdiction 

Factor Judges Magistrates 

Offender's suitability for particular sentencing options 
The offender was on the threshold of imprisonment 
Information on the availability of sentencing options 
Offender's performance on probation/CSO/parole 
The seriousness/type of offence warranted a report 
Probation Service's ability to rehabilitate or control 
The defendant was unrepresented 
Information on offender's family or social background 
To obtain recommendations for sentencing 
The defence requested a pre-sentence report 
Need for a fuller picture of the offender 
To identify contributing factors to off ending 
To seek an opinion on risk of further offending 
To determine the offender's level of contrition 
To fill in the gaps left by the defence 
To resolve doubts about material given by the defence 
To avoid possible grounds for appeal 

Mean Mean 

1.70 
0.96 
0.92 
0.88 
0.31 
1.00 
0.93 
0.42 

(0.44) 
0.54 

(0.19) 
(0.31) 
(0.64) 
(0.77) 
(0.73) 
(0.88) 
(1.92) 

1.72 
1.45 
1.24 
0.87 
0.65 
0.45 
0.28 
0.03 
0.34 

(0.20) 
0.00 

(0.33) 
(0.71) 
(O.n) 
(0.97) 
(1.00) 
(1.86) 

As for full reports, the most important factor influencing judges to request a 
short or verbal report was to acquire information on the "offender's suitability 
for particular sentencing options". This was followed by the "Probation 
Service's ability to rehabilitate or control", "the offender was on the threshold 
of imprisonment", "the defendant was unrepresented", "information on the 
availability of sentencing options", and the "offender's performance on 
probation/CSO/parole", which were all rated as being often or always 
important by the majority of judges. 

For magistrates, the most important factor was also the "offender's 
suitability for particular sentencing options". This was followed by whether 
"the offender was on the threshold of imprisonment" and "information on the 
availability of sentencing options." 

The following graphs compare the responses of judges with those of 
magistrates for each of the factors found to be significantly different. Not 
surprisingly, significant differences were observed for the same four factors 
associated with full reports. 

The defendant was unrepresented 

Five times as many judges ( 40.7%) than magistrates (8%) rated this factor as 
always important.9 

9 Median test, p < .001. 
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Figure 5 
How Important is the Factor: the Defendant was Unrepresented? 
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The defence requested a pre-sentence report 

Once again, judges (34.6% often and 26.9% always) were more likely than 
magistrates (25.3% often and 5.3% always) to give more importance to this 
factor. 10 

Figure 6 
How Important is the Factor: the Defence Requested a Pre-Sentence Report? 

100% 

80% 

E--o • Always 
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w 40% DRarely 
Q. 

D Never 15.4 21.3 
20% 11.5 

11.5 17.3 
0% 

Judges Magistrates 

10 Median test, p < .011. 
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To obtain recommendations for sentencing 

Whereas half the magistrates rated this factor often (23 % ) or always (27%) 
important, just over half the judges rated it never (22.2%) or rarely (29.6%) 
important.'' 

Figure 7 
How Important is the Factor: to Obtain Recommendations for sentencing? 
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Probation Service's ability to rehabilitate or control 

Judges ( 46.2%) were more likely than magistrates (14.7%) to rate this factor as 
always important. 12 

11 Median test, p< .010. 

12 Median test, p <.003. 
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Figure 8 
How Important is the Factor: Probation Service's ability to rehabilitate or control? 
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Full Versus Short or Verbal Pre-Sentence Reports 

Similarities 

•Always 

•Otten 
D Occasionally 

DRarely 

DNever 

As already mentioned, the "offender's suitability for particular sentencing 
options" followed by whether "the offender was on the threshold of 

Table 7 
Importance of Factors when Deciding to Request Pre-Sentence Reports by Type of Report 

Factor · Full Short or 

Offender's suitability for particular sentencing options 
The offender was on the threshold of imprisonment 
Offender's performance on probation/CSO/parole 
Need for a fuller picture of the offender 
Probation Service's ability to rehabilitate or control 
Information on offender's family or social background 
Information on the availability of sentencing options 
The seriousness/type of offence warranted a report 
The defendant was unrepresented 
To identify contributing factors to off ending 
The defence requested a pre-sentence report 
To obtain recommendations for sentencing 
To seek an opinion on risk of further off ending 
To determine the offender's level of contrition 
To resolve doubts about material given by the defence 
To fill in the gaps left by the defence 
To avoid possible grounds for appeal 
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Verbal 
Mean Mean 

1.37 
1.35 
1.03 
0.94 
0.85 
0.75 
0.66 
0.65 
0.52 
0.47 
0.23 

(0.05) 
(0.23) 
(0.54) 
(0.63) 
(0.63) 
(1.77) 

1.72 
1.33 
0.88 

(0.07) 
0.57 
0.11 
1.17 
0.58 
0.43 

(0.34) 
(0.03) 
0.11 

(0.70) 
(0.78) 
(0.98) 
(0.92) 
(1.88) 
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imprisonment" were rated the most important factors when deciding to 
request either type of pre-sentence report. "To avoid possible grounds for 
appeal" was the least important factor in both cases, followed by "to fill in the 
gaps left by the defence", "to resolve doubts about material given by the 
defence", and "to determine the offender's level of contrition". 

Other similar ratings were given to the following factors: "offender's 
performance on probation/CSO/parole"; "Probation Service's ability to 
rehabilitate or control"; "the seriousness/type of offence warranted a report"; 
"the defendant was unrepresented"; "the defence requested a pre-sentence 
report"; and "to obtain recommendations for sentencing". 

Differences 

The following graphs compare the responses given to full reports with those 
given to short or verbal reports for each of the factors found to be 
significantly different. 

Need for a fuller picture of the offender 

Whereas over one-quarter of the respondents rated this factor always (27.2%) 
important when deciding to request full reports, almost a third rated it never 
(20.6%) or rarely (11.8%) important when requesting short or verbal reports .'3 

Figure 9 
How Important is the Factor: Need for a Fuller Picture of the Offender? 
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13 Wilcoxon Matched-Pairs Signed Ranks Test, p< .001. 
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Information on offender's family or social background 

Again, respondents were more likely to rate this factor more important when 
requesting full reports (43.9% often and 20.2% always) than when requesting 
short or verbal reports (32.4% often and 8.8% always). 14 

Figure JO 
How Important is the Factor: Information on Offender's Family or Social Background? 
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This factor was rated more important when requesting short or verbal reports 
with more than half the respondents rating it always important (54.9% ). Just 
over a third rated this factor always important when requesting full reports. 
(35.1 %). 15 

14 Wilcoxon Matched-Pairs Signed Ranks Test, p<.001. 

15 Wilcoxon Matched-Pairs Signed Ranks Test, p<.002. 
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Figure 11 
How Important is the Factor: Information on the Availability of Sentencing Options? 
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To identify contributing factors to offending 

Again, respondents were more likely to rate this factor more important when 
requesting full reports (33.3% often and 18.4% always) than when requesting 
short or verbal reports (18.6% often and 2.9% always) .16 

Figure 12 
How Important is the Factor: To Identify Contributing Factors to Offending? 
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16 Wilcoxon Matched-Pairs Signed Ranks Test, p< .001. 
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To seek an opinion on risk of further off ending 

Significantly more respondents rated this factor never important when 
requesting short or verbal reports (32.7%) than when requesting full reports 
(19 .. 3%). 17 

Figure 13 
How Important is the Factor: To Seek an Opinion on Risk of Further Offending? 
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Another way of comparing the importance given to factors when deciding 
to request each type of report is to look at the proportion of respondents who 
gave the same rating to both reports with those who gave a different rating 
(see Table 8). 

From the following table it can be seen that most of the factors were given 
the same importance regardless of whether respondents were deciding to 
request full or short or verbal reports. The only exceptions were: "to identify 
contributing factors to offending"; the "need for a fuller picture of the 
offender"; and "information on offender's family or social background", 
which were all given more importance if they were requesting a full report 
(53.9%; 50%; and 46.1 % respectively). 

Question 5.2 

The majority of respondents (75.3%) stated that they usually decide to request 
a pre-sentence report before defence submissions on the subjective features of 
the case are presented. Almost one-quarter decide after (22.7% ), and two 

17 Wilcoxon Matched-Pairs Signed Ranks Test, p< .001. 

87 



Table 8 
Full Versus Short or Verbal Pre-Sentence Reports How Respondents Rated the Importance of Factors 

'-< c: 
tj 

Offender's suitability for particular sentencing options 10 9.7 70 68.0 23 22.3 -(') 
The offender was on the threshold of imprisonment 19 19.2 71 71.7 9 9.1 -;:J> 

Offender's performance on probation/CSO/parole 24 23.8 59 58.4 18 17.8 r' 

< Need for a fuller picture of the offender 51 50.0 45 44.1 6 5.9 -tT1 
Probation Service's ability to rehabilitate or control 30 29.4 64 62.7 8 7.8 ~ 
Information on offender's family or social background 47 46.1 44 43.1 11 10.8 (/) 

Information on the availability of sentencing options 8 8.1 66 66.7 25 25.3 
;:J> 
b:i 

The seriousness/type of offence warranted a report 15 14.9 71 70.3 15 14.9 0 c: The defendant was unrepresented 19 18.6 67 65.7 16 15.7 >--1 00 

I To identify contributing factors to offending 00 55 53.9 38 37.3 9 8.8 ""O 

The defence requested a pre-sentence report 30 29.4 60 58.8 12 11.8 
:;;o 
tT1 

To obtain recommendations for sentencing 24 23.5 57 55.9 21 20.6 
I 

(/) 

tT1 
To seek an opinion on risk of further off ending 36 35.6 57 56.4 8 7.9 z 
To determine the offender's level of contrition 19 18.6 74 72.5 9 8.8 >--1 

tT1 
To resolve doubts about material given by the defence 27 26.5 69 67.6 6 5.9 z 
To fill in the gaps left by the defence 20 19.6 76 74.5 6 5.9 

(') 
tT1 

To avoid possible grounds for appeal 8 7.9 91 90.1 2 2.0 :;;o 
tT1 
""O 
0 
:;;o 
>--1 
(/) 
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respondents sometimes decide before or after (2.1 % ). No significant difference 
between judges and magistrates was found. 

Timeliness of Reports (Question 6) 

The majority of respondents are generally satisfied with the time taken to 
prepare written pre-sentence reports (84.1 % ), and their decision to request a 
full written pre-sentence report is not affected by the time required to obtain 
reports (70.4%). 

Nevertheless, the availability of a court duty officer to provide verbal or 
short pre-sentence reports is considered helpful in overcoming problems of 
time delay (46.2% often and 23.1 % always). Interestingly, judges (especially 
from the Supreme Court) were less likely to agree with these sentiments. Note: 
Since only five Supreme Court judges completed this question, it may be 
inappropriate to draw firm conclusions from these results. 

Table 9 
Frequency With Which Court Duty Officers Providing Short or Verbal 

Pre-Sentence Reports Overcome Problems of Time Delay 

Scale Supreme Court District Court Local Court Total 
% % % % 0 

Never 60.0 3.8 2.8 5.8 
Rarely 0.0 0.0 4.2 2.9 
Occasionally 20.0 34.6 18.1 22.1 
Often 20.0 50.0 47.2 46.2 
Always 0.0 11.5 27.8 23.1 

EVALUATION OF PRE-SENTENCE REPORTS 

Questions 7 to 12 

Written pre-sentence reports are often (59.1 %) or always (39.1 %) clear and 
easy to understand, and are often independent, impartial and soundly based 
(72.8% ). The majority of respondents also believe the length and detail of full 
pre-sentence reports are reasonably well balanced (80% ). 

While pre-sentence reports in general, often (54.8%) or always (29.6%) 
assist in making a sentencing decision, and often have a significant effect on 
the type of penalty imposed on the offender ( 61.7% ), they are less likely to 
have a significant effect on the penalty quantum imposed on the offender. 

There was little difference between the responses of Judges and Magistrates 
on these questions. As such, only the overall results have been displayed. 
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Table 10 
Evaluation of Reports 

Scale 
-2 - I 0 +I +2 

n % % % % % 

Clear and easy to understand 
lndependeAt/inipartiaJ/soundly based 
Effects the penalty type imposed 
Effects the penalty quantum imposed 
Assist in making a ~tencing decision 

115 
114 
115 
115 
115 

Table 11 

1.7 0.0 o.o 59.1 39.1 
0.9 0.9 7.0 72.8 18.4 
0.0 5.2 22.6 61.7 10.4 
3.5 19.1 39.1 33.9 4.3 
0.9 1.7 13.0 54.8 29.6 

Length and Detail of Reports 

Too long and over inclusive 
Too short and lacking in detail 
The length and detail are reasonably well balanced 
Other 
Total 

Notes: (a) Eleven respondents did not complete this question. 

n °/o 

12 
3 

92 
8 

115a 

10.4 
2.6 

80.0 
7.0 

100.0 

CONTENT OF PRE-SENTENCE REPORTS 

Usefulness of the Material Covered in a Pre-Sentence Report (Question 15) 

The survey identified a number of subject areas and respondents were asked to 
rate the relative usefulness of the material covered in a pre-sentence report on 
a scale from -2 (never useful) to +2 (always useful). 

Table 12 lists, in order, the usefulness of each subject area covered in pre
sentence reports. Overall, information regarding the "offender's prior contact 
with the Probation Service" (58.8% always and 31.6% often), closely followed 
by "comments on the availability of sentencing options" (62.3% always) were 
considered the most useful. At the other end of the scale, the "offender's 
version of the offence" (33.6% never or rarely), closely followed by the 
"offender's version of the circumstances surrounding the offence" (27.2% 
never or rarely) were considered the least useful. 

A comparison of the average rating score given by judges and magistrates to 
each of these subject areas is presented in Table 13. Once again, Supreme 
Court judges have been grouped together with District Court judges. 
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Table 12 
Usefulness of the Material Covered in Pre-Sentence Reports- A ll Courts 

Offender's prior contact with Probation Service 114 0.0 ':,·~. 7.0 31.6 58.8 
Comments on availability of sen~ options 114 0.9 .. ii.I 10.S 24.6 62.3 
Current employment 114 0.0 ··Qi.~ 8.8 43.9 46.5 
Particular presenting problems of the offender 112 0.9 0:9' 8.0 48.2 42.0 
Current social/domestic situation 114 0.0 2.6 9.6 45.6 42.1 
Probation officer's assessment of the offender 

~ 

1.8 12.4 39.8 44.2 113 1.8 
Medical problems suffered by offender 114 0.9 0.9 19.3 40.4 38.6 ::» 
Employment history 114 0.0 1.8 15.8 50.9 31.6 "" "" Offender's financial circumstances 114 0.9 0.9 16.7 51.8 29.8 tT1 

'° 1 
Offender's attitude to the offence 114 3.5 3.5 15.8 38.6 38.6 z 

t::i 
Educational background 114 0.0 7.0 29.8 42.1 21.1 -() 

Family background (offender's childhood) 114 0.9 8.8 28.1 42.1 20.2 tT1 
Vl 

Assessment of risks of further offending 114 5.3 8.8 27.2 31.6 27.2 
Offender's version of circumstances surrounding offence 114 8.8 18.4 37.7 25.4 9.6 
Offender's version of the offence 113 12.4 21.2 36.3 18.6 11.5 
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Table 13 
Usefulness of the Material Covered in Pre-Sentence Reports by jurisdiction 

Subject Area Judges Magistrates Total 
Mean Mean Mean 

Offender's prior contact with Probation Service 1.71 1.34 1.47 
Comments on availability of sentencing options 1.17 1.58 1.46 
Current employment 1.57 1.26 1.36 
Particular presenting problems of the off ender 1.26 1.30 1.30 
Current social/domestic situation 1.49 1.17 1.27 
Probation officer's assessment of the offender 1.09 1.28 1.23 
Medical problems suffered by off ender 1.11 1.15 1.15 
Employment history 1.54 0.92 1.12 
Offender's financial circumstances 1.11 1.06 1.09 
Offender's attitude to the offence 1.06 1.08 1.05 
Educational background 1.37 0.49 0.77 
Family background (offender's childhood) 1.11 0.53 0.72 
Assessment of risks of further offending 0.66 0.69 0.67 
Version of circumstances surrounding offence 0.09 0.10 0.09 
Offender's version of the offence 0.06 (0.09) (0.04) 

Material covering the "offender's prior contact with the Probation Service" 
was considered to be the most useful by judges. This was closely followed by 
information relating to the offender's "current employment'', "employment 
history", and "current social/domestic situation". 

Magistrates, however, were more interested in receiving "comments on the 
availability of sentencing options", followed by the "offender's prior contact 
with the Probation Service" and "particular presenting problems of the 
offender". 

The following graphs compare the responses of judges with those of 
magistrates for each of the subject areas found to be significantly different. 

Educational Background 

This subject area represented the biggest difference between the rating scores 
of Judges and Magistrates, with almost half of the Judges (45.7%) indicating 
that this information is always useful, compared with only 9% of Magistrates. 18 

The most common response for Magistrates was occasionally useful ( 42.3 % ). 

18 Median test, p<.001. 
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Figure 14 
How Useful is the Subject Area: Education Background? 
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Once again, judges (60%) were more likely than magistrates (17.9%) to 
consider this subject area always useful. 19 The most common response for 
magistrates was often useful (59% ). 

19 Median test, p < .001. 
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Figure 15 
How Useful is the Subject Area: Employment History? 
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The majority of respondents believe that pre-sentence reports should include a 
discussion of the offender's current attitude to the offence (79.5% ), and an 
outline of the offender's version of the circumstances surrounding the offence 
(56.3% ). 

Table 14 
How Should a Report Comment on the Offence? 

Offence Content n•' %b 

No discussion of the offence at all 
Oudihe of the offender's version or account of the offence 
Outline of offender's version of circumstances surrounding offence 
Offender's account and critiell analysis by the author of this account 
Discussion of the offender's current attitude to the offence 

Notes: (a) Fourteen respondents did not complete this question: n = 112. 

10 
45 
63 
30 
89 

8.9 
40.2 
56.3 
26.8 
79.5 

(b) Percentages do not total 100 as respondents could circle any appropriate responses. 

The following graph compares the responses of judges with magistrates. The 
only significant difference found was that Judges (62.9%) were more likely 
than Magistrates (30.3%) to want an outline of the offender's version or 
account of the offence included in pre-sentence reports.20 

20 Chi-square test, p< .001. 
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Figure 16 
How Should a Report Comment on the Offence by jurisdiction 
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Almost two in every three respondents stated that pre-sentence reports should 
refer to outstanding charges (63.2%). In particular, significantly more Judges 
(85.3%) than Magistrates (59.7%) expressed this viewpoint.21 

Question 17.2 

Approximately forty percent of respondents thought that pre-sentence reports 
should refer to prior behaviour that may amount to an offence for which the 
offender has not been charged (39.6%). Once again, judges (56.3%) were more 
likely than magistrates (33.3%) to express this viewpoint.22 

RECOMMENDATIONS MADE IN REPORTS 

Question 19 

More than half of the respondents indicated that pre-sentence reports should 
not be confined to reporting on facts and information gathered, but it should 

21 Chi-square test, p< .007. 

22 Chi-square test, p< .075. 
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include analysis, conclusions and opinions based on that information (58.6% ). 
No significant difference between judges and magistrates was found. 

Table 15 
Reporting Constraints of Pre-Sentence Reports 

Facts only 
Analysis and conclusions based on fact 
Analysis, conclusions and opinions based on facts 

Notes: (a) Fifteen respondents did not complete this question: n= 111. 

8 
27 
65 

20.7 
24.3 
58.6 

(b) Percentages do not total 100 as respondents could circle any appropriate responses. 

Question 20 

Overall, respondents indicated that the opinion, analysis and conclusions 
expressed by probation officers in pre-sentence reports often carry significant 
weight in their sentencing decisions (51.8% ). However, magistrates (53.8% 
often and 14.1 % always) were more likely than judges (45.7% often) to be 
influenced by the recommendations made in reports.23 

Table 16 
Importance of Recommendations Made by Probation Officers 

in Sentencing Decisions by jurisdiction 

Scale Judges Magistrates Total 
% % % 

Never 2.9 2.6 2.6 
Rarely 17.1 5.1 8.8 
Occasionally 34.3 24.4 27.2 
Often 45.7 53.8 51.8 
Always 0.0 14.1 9.6 

Question 21 

The majority of respondents believe that the assessment, conclusions, opinions, 
and sentence recommendations in pre-sentence reports are often logically 
supported by the facts and information presented in the report (79 .5 % ). No 
significant difference between judges and magistrates was found. 

23 Median test, p< .046. 
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Table 17 
Frequency With Which Recommendations are Logically Supported by Facts and Information 

Scale · n % 

Never supported 0 0.0 
Rarely supported 1 0.9 
Occasionally supported 13 11.6 
Often supported 89 79.5 
Always supported 9 8.0 
Total 112a 100.0 

Notes: (a) Fourteen respondents did not complete this question. 

Question 22 

Approximately half of the respondents think that all available sentencing 
options should be presented in reports (50.4% ). The same proportion also 
believe that suitable sentencing options should include the advantages and 
disadvantages of each (50.4% ). 

Table 18 
How Should a Report Present Information About the Availability of Sentencing Options? 

All available sentencing options 
Sentencing options that the author considers appropriate 
Suitable sentencing options including advantages and disadvantages 
An expression of the author's preferred option with reasoning 
A recommended sentencing option with reasoning 
Other 

Notes: (a) Thirteen respondents did not complete this question: n = 113. 

57 
23 
57 
30 
18 
1 

50.4 
20.4 
50.4 
26.5 
15.9 
0.9 

(b) Percentages do not total 100 as respondents could circle any appropriate responses. 

These were also the most common categories selected by Judges and by 
Magistrates. The only significant difference found was that Judges (34.3%) 
were more likely than Magistrates (14.3 % ) to want reports to include 
sentencing options that the author considers appropriate.24 

24 Chi-square test, p< .015. 
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Figure 17 
How Should a Report Present Information About the 

Availability of Sentencing Options by Jurisdiction 
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The following graph compares the responses of judicial officers who are 
seldomly influenced,25 with those who are frequently influenced,26 by the 
opinion, analysis and conclusions expressed by probation officers in pre
sentence reports. 

Respondents who are seldomly influenced by the recommendations made in 
reports ( 65. 9%) were more likely than those who are frequently influenced 
(39.7%) to want reports to include all available sentencing options.27 On the 
other hand, those who are frequently influenced by the recommendations 
made in reports (36.8%) were more likely than those who are seldomly 
influenced (11.4%) to want reports to include a recommended sentencing 
option with reasoning. 28 

25 To make sample sizes large enough for statistical purposes, it was decided to group 
respondents as either seldomly influenced or frequently influenced by the 
recommendations made in reports. "Seldomly" includes those who are never, rarely, or 
occasionally influenced. 

26 "Frequently" includes those who are often, or always influenced. 

27 Chi-square test, p < .007. 

28 Chi-square test, p< .003. 
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Figure 18 
How Should a Report Present Information About the 

Availability of Sentencing Options by Jurisdiction 
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About six in every ten respondents are often confident in the probation 
officer's ability to assess the future behaviour of an offender (59.8%). No 
significant difference between Judges and Magistrates was found. 

Table 19 
Frequency With Which Respondents are Confident in the Probation Officer's 

Ability to Assess the Future Behaviour of an Offender 

0 

~~ n % 

Never confident 
Rarely confident 
Occasionally confident 
Often confident 
Always confident 
Total 

Notes: (a) Fourteen respondents did not complete this question. 

99 

3 
8 

31 
67 

3 
112a 

2.7 
7.1 

27.7 
59.8 
2.7 

100.0 



JUDICIAL VIEWS ABOUT PRE-SENTENCE REPORTS 

DELIVERY OF REPORTS 

Question 24 

Thre.e-quarters of the respondents consider it necessary that the author of a 
pre-sentence report attend court only when the defence, prosecution or court 
requires it (74.8% ). This was also the most common response from judges 
(77.4%) and magistrates (74.6% ), however, some magistrates believe it is only 
necessary for the author to attend court when the author considers it 
necessary (16.9% ).29 

Table 20 
When Should the Author of a Pre-Sentence Report Attend Court? by jurisdiction 

Never 
When the author considers it necessary 
Only when the report is critical or controversial 
Only in particularly serious cases 
Only when defence/prosecution/court requires it 
Always 

Question 25 

Judges Magistrates Total 
0 

o;o o;o O/o 

0.0 
3.2 
9.7 
0.0 

77.4 
9.7 

2.8 
16.9 
2.8 
2.8 

74.6 
0.0 

2.9 
12.6 
4.9 
1.9 

74.8 
2.9 

Nearly all of the respondents agree that it is acceptable for pre-sentence 
reports to be sent to the courts by facsimile transmission (97.4 % ). No 
significant difference between judges and magistrates was found. 

Q uestion 26 

About nine in every ten respondents think that pre-sentence reports should be 
provided to the defence even if the prosecution has not approved the release 
(90.8% ). Again, no significant difference between judges and magistrates was 
found. 

Question 27 

Approximately one-third of respondents are often satisfied that pre-sentence 
reports are generally not made available until the day of a sentencing hearing 
(31.5% ). On the whole, however, judges are less satisfied (37.5% are rarely 
satisfied) than magistrates (28% are alw ays satisfied) with this current 
procedure.30 

29 Chi-square test, p < .016. 

30 Median test, p < .063. 
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Table 21 
Frequency With Which Respondents are Satisfied With Pre-Sentence Reports 

Not Being Made Available Until the Day of a Sentencing Hearing 
by jurisdiction 

Scale Judges Magistrates Total 

Never satisfied 
Rarely satisfied 
Occasionally satisfied 
Often satisfied 
Always satisfied 

Question 28 

% % % 

18.8 
37.5 
6.3 

28.1 
9.4 

17.3 
14.7 
6.7 

33.3 
28.0 

17.6 
22.2 
6.5 

31.5 
22.2 

The vast majority of respondents (93.8%) would support a proposal for a 
"pre-delivery" and attendance notification process for reports. No significant 
difference between Judges and Magistrates was found. 

ROLE OF PROBATION OFFICER/SERVICE 

Question 29 

Almost all of the respondents would agree with a proposal that probation 
officers presenting reports be classified as an independent court adviser rather 
than a prosecution witness (95.7% ). No significant difference between judges 
and magistrates was found. 

Question 30 

Six in every ten respondents believe probation officers duplicate work that 
should be done by the defence in relation to information gathering about an 
offender's background (60.2%). Approximately a third do not believe this to 
be so (33.6%) and a small proportion think that work is duplicated 
"sometimes" (6.2%). Again, no significant difference between judges and 
magistrates was found. 

Question 31 

Almost one in four respondents think that the pre-sentence report work of the 
Probation Service should have an independent status for such reports clearly 
outlined in legislation (38.4% ). However, more respondents think it should 
remain as it is (61.6%). Again, no significant difference between judges and 
magistrates was found. 

Question 32 

Over two-thirds of the respondents agree that probation officers should not 
have their status defined in legislation which would include, inter alia a right 
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to address the court under particular circumstances ( 69 .1 % ). Once again, no 
significant difference between judges and magistrates was found. 

ROLE OF COURT DUTY OFFICER 

The following questions relate to those respondents who have had experience 
of court duty officers (80 judicial officers or 63.5% of all survey respondents). 

Question 33 

Over three-quarters of the respondents agree that the provision of probation 
officers acting as court duty officers has significantly reduced the number of 
full pre-sentence reports they request (76.3 % ). No significant difference 
between judges and magistrates was found. 

Table 22 
To What Extent Has the Provision of Probation Officers Acting As 

Court Duty Officers Reduced the Number of Requests for Full PSR? 

Question 34 

Nearly all of the respondents have been either always satisfied (52.5%) or 
often satisfied (46.3%) with the service provided by court duty officers. Again, 
no significant difference between judges and magistrates was found. 

Question 36 

Table 23 
Frequency With Which Respondents are Satisfied With the 

Service Provided by Court Duty Officers 

PROPOSALS 

Generally speaking, there is considerable support for a proposal to move away 
from a fixed format for report research and preparation ( 48.2 % qualified 
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support and 23.7% strongly support). However, significantly more judges 
(25%) than magistrates (2.6%) would not support the proposal at all.3 1 

Table 24 
To What Extent Would Respondents Support a Proposal to Move Away 

From a Fixed Format for Report Research and Preparation? 

Question 37 

Generally speaking, there is also considerable support for a proposal to change 
report content in order to focus its reports more clearly on matters or 
information relevant to the offending behaviour and sentencing disposition 
(42.2% qualified support and 32.1 % strongly support). Once again, there 
appears to be less support for this proposal from judges (26.5% would not 
support it at all) than from magistrates ( 4.1 % ). 

Table 25 
To What Extent Would Respondents Support a Proposal to Change Report Content? 

Not support at all 
Limited support 
Indifferent 
Qualified suppott 
Strongly support 

31 Median test, p < .005. 
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