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Prior to publication, a copy of this monograph was made available to the New South Wales 

Department of Corrective Services, a key agency responsible for administering the periodic 

detention scheme. 

On 26 May 1998 the Periodic Detention of Prisoners Amendment Bill 1998 was introduced into 

the New South Wales Parliament. It proposes to amend the Periodic Detention of Prisoners Act 1981 

(NSW) ("the Act'') in a number of ways consistent with the tenor of this monograph. 

The main reforms seek to -

• introduce criteria for determining suitability for periodic detention m suitability reports 

prepared by probation and parole officers; 

• require offenders to sign an undertaking prior to sentencing that they will comply with the 

requirements of the Act and Regulations; 

• require courts to set a minimum and additional term or a fixed term of imprisonment before 

making an order for periodic detention; 

• transfer the responsibility for cancelling periodic detention orders from the courts to the Parole 

Board; 

• require prompt lodgment of formal leave applications. Time missed as a result of late reporting 

is to be aggregated and served as part of an additional detention period; 

• lift the restriction on ordering periodic detention for sentences of less than three months 

imprisonment. 
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I 

Executive Summary 

( 1 ) Introduction 

This study updates the monograph entitled A Critical Review of Periodic Detention, 
published by the Judicial Commission of New South Wales in 1992.t Since then the 
programme has grown and there are now 11 periodic detention centres throughout the 
State. Midweek programmes are also expanding, as are facilities for female and 
Aboriginal offenders. Without periodic detention the full time prison population could 
be up to 25 % higher. 

A review of legislative changes affecting periodic detention shows that the reforms 
can be placed into two main categories - those relating to non-attendance and 
cancellation orders; and those relating to expanding the general availability of the 
sanction to the courts. This monograph describes the first group only because most of 
the provisions governing the expansion of the programme took place prior to 1991 and 
were considered in the first monograph. 

The 1996 legislative amendments, amongst other things, introduced greater 
flexibility into dealing with cancelled orders and now enable the sentencing court, on 
application of the New South Wales Commissioner of Corrective Services, to make such 
orders as it considers appropriate. Periodic detention may now be imposed, upon 
application, on fine defaulters. One detention period is equivalent to two prescribed 
units of fine and 45 detention periods is the maximum number that may be imposed in 
respect of any one liability. 

(2) Purpose and cost of periodic detention 

Periodic detention is intended to provide a cheaper and more humane alternative to full 
time incarceration. It enables offenders who would otherwise be incarcerated to work in 
the community and live at home for the greater part of the sentence. 

Based on past experience, it is estimated that periodic detention costs, before the value 
of community service work undertaken by detainees is considered, are about one-quarter 
of that of full time incarceration. However, this is a rough estimate only as it is not 
possible to provide a precise analysis of the costs owing to the financial arrangements 
within the New South Wales Department of Corrective Services. This could be 
improved, as indeed could programme accountability generally, by providing a discrete 
budget allocation for the periodic detention programme. The conservative estimate of 

t I Potas, S Cumines and R Takach, A Critical Re-inew of Periodic Detention in New South Wales, 1992, 
Judicial Commission ofNew South Wales, Sydney. 

Xl 



Periodic Detention q 8 lf;~i"fad· . L V!vi~G 
-----·---------

the value of the community service work performed by periodic detainees during 
1995-1996 was $2 million. 

The benefits flowing from community work projects undertaken and the 
rehabilitation of offenders serving periodic detention are not fully communicated to 
judicial _officers. More publicity in this area would greatly strengthen community 
acceptance of this sanction. There should be more research undertaken and feedback 
provided in relation to the effectiveness of periodic detention. 

(3) Attitudes to periodic detention 

Generally, media coverage has not been as harsh as in the past. Some publicity has been 
given in an informative and constructive way describing recent legislative amendments. 
However, the media are too often willing to focus on the problems rather than successes 
of periodic detention. The image often portrayed is that periodic detention is a much 
abused, poorly administered "soft'' option. This is not an accurate reflection of the 
sanction and serves to undermine confidence in it. 

Media coverage of periodic detention has considerable scope for more accurate and 
balanced reporting. The New South Wales Department of Corrective Services should 
take steps to assist the media in understanding the issues and in highlighting the value 
and advantages of periodic detention. 

The New South Wales Court of Criminal Appeal has held on a number of occasions 
that periodic detention has a very strong element of leniency built into it and that it is 
quite distinct from full time imprisonment. 

The administration of periodic detention, particularly the administration of Stage II 
of the programme, has been identified by the courts and the New South Wales Law 
Reform Commission as a major source of concern. Stage II is the non-residential 
component of the programme and allows detainees to report directly to a nominated 
work site rather than attend and reside at the periodic detention centre. Stage II has been 
described, rather inaccurately, as no more punitive than a community service order. On 
the other hand, a small number of judicial officers have recognised in their judgments the 
onerous nature of periodic detention. Both the New South Wales Government and the 
New South Wales Law Reform Commission appear to view periodic detention as a 
valuable sentencing option. 

(4) Net-widening 

Parliament sends out a message that courts should endeavour to use alternative sanctions 
in lieu of full time imprisonment. It also advocates a get-tough stance on crime by 
raising, in relation to particular crimes, maximum prison sentences. This bifurcation, or 
tension between two diametrically opposed policies (to imprison and not to imprison) 
may contribute to net-widening. 

X! l 



Executive Summary 

Because the courts view periodic detention as less pumnve than full time 
imprisonment, there is a tendency to inflate the length of the term when the 
imprisonment is ordered to be served by way of periodic detention. This is a form of 
net-widening. To overcome this problem, when making an order for periodic detention, 
courts could limit themselves by considering whether the term of periodic detention to 
be imposed would be excessive if the same term were to be served in full time custody. 

The introduction of home detention in New South Wales has the potential of causing 
much confusion and may also contribute to the problem of net-widening. There are 
many more restrictions applicable to home detention than to periodic detention and in 
terms of severity, home detention appears to fall between periodic detention and full 
time imprisonment. Home detention has been described by the New South Wales Court 
of Criminal Appeal as collateral to full time imprisonment. However, the legislature has 
not indicated with sufficient clarity when home detention rather than periodic detention 
ought to be imposed and it is this that may lead to some confusion, uncertainty, and 
therefore inconsistency of approach in sentencing. 

Consideration should be given to the provision of some broad legislative guidelines as 
to the kind of circumstances in which the imposition of one option rather than another 
ought to be preferred. Some thought might also be given by the legislature to 
rationalising or merging the home detention and periodic detention options. 

The desirability of imposing a custodial sentence to be served in a particular way 
( ie home detention or periodic detention) could be carefully considered in a suitability 
report. The procedure, including when such reports are to be prepared, could be the 
same as for home detention; after imposition of a custodial term but before execution of 
the sentence. This would reduce the incidence of net-widening in periodic detention 
cases and rationalise the procedure. In any event, for the purposes of promoting 
sentencing consistency, reforms affecting one sanction should not be viewed in isolation 
from its likely impact on another. 

( 5) Stage II - Non-residential stage of programme 

Stage II is the non-residential stage of the programme, which requires detainees to 
report directly to a nominated work site on each of the two days of their weekly 
detention. Arguments against the use of Stage II periodic detention include the views 
that it has no legislative basis, that it is no more punitive than a community service order 
and that it offends the principle of "truth in sentencing". Arguments in favour of Stage II 
include the consideration that it provides a valuable incentive for detainees to attend, 
assists management of detainees, attendance rates improve (particularly during Stage II) 
and that it also frees up valuable bed space. On balance the authors recommend the 
retention of Stage II, and that its legitimacy be put beyond doubt by appropriate, 
unambiguous legislation. 

Xll I 
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( 6) Non-attendance 

Two main approaches have been adopted in response to the problem of non-attendance 
of detainees - assessment of the suitability of detainees to undergo the programme and 
administrative action. 

With ·regard to determining suitability a realistic approach is required. Generally, 
alcohol and other drug abusers should be regarded as being in the high risk category. 
They are often unreliable and inappropriate candidates for periodic detention orders. At 
the same time it must be recognised that many offenders have alcohol and drug 
problems, and that to exclude them entirely would be unrealistic. Accordingly, it is not 
appropriate to have a blanket exclusion of these offenders from the programme. Caution 
nevertheless needs to be exercised with such offenders when evaluating their suitability 
for periodic detention. 

With regard to administrative action, the most significant reform has been the 
amendments to legislation which now allow a maximum of six penalty weeks to be 
added to a sentence for non-attendance without leave of absence. Previously only two 
penalty weeks could be added for non-attendance. Thus a person who does not serve a 
sentence of 12 months periodic detention can be sent to prison for 131/2 months. 
However this tougher stance does not appear to have led to a reduction in ·the level of 
non-attendances. 

Ultimately, more careful scrutiny at the sentencing stage of an offender's suitability to 
undertake the periodic detention programme may be the key to reducing the incidence 
of breaches, absences without leave and the consequent problems associated with the 
administration of periodic detention. Further research into the issue of suitability should 
be undertaken and the results used to assist in the formulation of eligibility criteria, in the 
improvement of suitability reports and generally, in the provision of more reliable 
information relating to low and high risk periodic detention candidates. 

(7) Cancellation orders 

The court's power to cancel periodic detention orders pursuant to s 25 ( 1) of the Periodic 
Detention of Prisoners Act 1981 (NSW) is ambiguous. It is not clear whether the court 
may cancel an order with or without application, whenever it appears to the court that 
there is good reason for doing so. An amendment is required to the Act to ensure that 
this power is available. 

The number of cancellation orders have increased gradually over the years. In 
1993-1994 there were 675 applications including adjournments and 281 orders were 
cancelled. By 1996-1997 the respective figures were 1839 and 487. This reflects a 
tougher stance by the New South Wales Department of Corrective Services and by the 
courts. 

The Department of Corrective Services often encounters difficulties in obtaining 
cancellation orders. This is particularly so in relation to appeal rights to Local Courts 
upon refusal of an application for leave of absence. The system is subject to manipulation 
by detainees and some of these difficulties could be overcome by amending s 20 of the 

XIV 



Executive Summary 

Periodic Detention of Prisoners Act 1981 (NSW) and including a time frame for applications 
for leave of absence. 

In line with recommendations of the New South Wales Law Reform Commission, it is 
recommended that s 24(1) of the Periodic Detention of Prisoners Act 1981 (NSW) be 
amended so that cancellation orders upon subsequent offence involving a sentence of more 
than one month should not involve automatic cancellation of the periodic detention order. 

Difficulties relating to the cancellation of orders ex parte are also considered. Clearly, 
cancellation of orders ex parte presentC) problems of procedural fairness. One suggestion is 
that the detainee be brought before the court under warrant before cancellation proceedings 
take place. 1bis procedure hampers the ability of the New South Wales Department of 
Corrective Services to act swiftly and can create enormous practical difficulties. Another 
possibility is to allow the matter to be dealt with by the New South Wales Parole Board 
rather than the court. 

When re-sentencing upon cancellation the court may order the balance of the sentence to 
be made up of a minimum and an additional term. 1bis, however, may not overcome the 
problem that the term may nevertheless be longer than might have been the case if a full term 
of imprisonment had been imposed in the first place. Accordingly, the cancelling court 
ought to be empowered to impose a term of imprisonment which is less than the unexpired 
portion of the original sentence, if it considers that such a course is appropriate. There 
should be a right of appeal against a cancellation order and against the separate sentence 
imposed following cancellation. · 

(8) Use of periodic detention 

In the Local Courts during 1992-1996 the use of periodic detention remained relatively 
static, increasing by 0.65%, however, this increase represents 629 individuals. The most 
common offences in the Local Courts receiving sentences of periodic detention were traffic 
and against the person offences. 

In the higher courts during 1992-1996 the use of periodic detention increased by 2% 
relative to the use of other sentencing options. However, because of the falling case load 
during this period there was a net reduction in the actual number of offenders being 
sentenced to periodic detention. The most common offences in the higher courts receiving 
sentences of periodic detention were property, drug and against the person offences. 

The similarity of the prior record profile for offenders sentenced to community service 
orders and periodic detention orders supports the argument that net-widening is occurring 
and is indicative of the fact that periodic detention is being used as an alternative to 
community service orders rather than as a diversion from prison. 

A review of New South Wales Court of Criminal Appeal cases shows that generally (and 
there will always be exceptions) the court considers that periodic detention is not an 
appropriate sanction in cases involving serious sexual assault, aggravated dangerous driving, 
the more serious drug offences, and armed robbery. 

Ivan Potas 

Di.rector) Research and Publishing 

February 1998 
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1 Introduction 

( 1 ) Generally 

This study follows the Commission's earlier review of periodic detention which was 
published in 1992.1 Prior to that time the periodic detention programme was 
controversial and its future existence was by no means assured. It was consistently 
attacked in the media, and its use was avoided at times by some judicial officers who 
expressed little confidence in its viability as a penal sanction and who were generally 
critical of the way in which it was administered. 

Since that time a number of shortcomings in the system have been identified and 
redressed, the programme itself has expanded and periodic detention now appears to 
have secured a permanent place in the sentencing armoury of the criminal courts of New 
South Wales. Even so, from time to time, one is left with the impression that there 
continues to be a lack of confidence in periodic detention and some uncertainty' if not 
scepticism, as to its place in the hierarchy of sentencing options. 

The present study therefore, seeks to revisit this disposition with a view to 
investigating the progress it has made since last reporting. In particular, it seeks to 
identify some of the key issues that continue to haunt this sanction and hold it back from 
acquiring its full potential. It is useful to commence with a brief description of what 
periodic detention is and also what it seeks to achieve. 

Periodic detention is a sentence of the criminal courts imposed as an alternative to full 
time imprisonment. It is intended to divert the need for offenders to serve their prison 
sentences in full time custody. Those ordered to serve a term of periodic detention are 
obliged to surrender themselves to the programme for a period of approximately two 
days each week, usually from 7.00 pm on Friday evening to 4.30 pm on Sunday 
afternoon (subject to Stage II of the programme2) for the duration specified by the 
sentencing court. A midweek periodic detention scheme is also available at some centres 
so that not all sentences are served on weekends. During the detention period detainees 
work on a variety of community-based projects and in some cases participate in 
educational programmes. 3 

1 I Potas, S Cumines and R Takach, A Critical Review of Periodic Detention in New South Wales, 1992, 
Judicial Commission of New South Wales, Sydney. 

2 See Ch 5 at p 31. 

3 Educational programmes in all correctional centres in New South Wales are currently being 
reviewed (advice given to the authors by the Superintendent of the Periodic Detention Programme 
at a meeting on 12 September 1997). In the programme the emphasis is placed upon community 
work as opposed to education. However, there are computer courses available at Tomago for 
women and a growing need for .drug and alcohol education is being addressed. 



2 Periodic Detention Revisited 

The periodic detention programme provides a more humane and cost-effective 
sentencing option in comparison to full time imprisonment and may be appropriate 
where the detainee, while deserving to be sentenced to full time imprisonment, may not 
need to be held continuously in custody in order to protect the community from harm. 

The cµnbit of the periodic detention programme may be gauged by the number of 
Periodic Detention Centres (PDCs) in service throughout New South Wales. At the 
time of writing, there were 11 PDCs throughout the State. The centre at Broken Hill is 
to be opened soon and the holding capacity of the Emu Plains PDC is to be increased. 

Male detainees attend centres at Windsor, Parramatta, Silverwater, Bathurst, 
Campbelltown, Wollongong and Tamworth. The Emu Plains centre caters for women 
exclusively while Tumbarumba, Grafton and Tomago centres cater for both male and 
female detainees.4 All centres offer weekend detention while the Campbelltown, 
Silverwater and Parramatta centres offer both weekend and midweek programmes. The 
demand for midweek programmes is growing and it is envisaged that this option will be 
available at Wollongong and Tamworth in the future. 5 

The 1995-1996 Annual Report of the New South Wales Department of Corrective 
Services6 outlines an expansion programme which has been substantially achieved with 
the opening of the Tamworth and Bathurst centres and the expansion of the 
Campbelltown, Tomago and Grafton centres. This programme will conclude with the 
opening of the Broken Hill centre and the expansion of the centre at Emu Plains. 

One of the aims of the expansion programme has been the provision of greater access 
for female and Aboriginal offenders.7 While additional places for females have been 
gained already, by mid-1998 it is anticipated that there will be 100 beds available 
exclusively for women. 8 A cultural programme is to be established at Bathurst to address 
the needs of Aboriginal detainees. Further, the centre at Broken Hill will provide a bus to 
pick up Aboriginal detainees from their communities on Friday afternoons, deliver them 
to the centre and then return them to their communities on the following Sunday 
evenmgs. 

The size of the periodic detention programme can also be gleaned by reference to a 
few statistics. For the week ending 7 December 1997 there were 1559 live warrants for 
periodic detention - 1430 for males and 129 for females. In the same week a total of 

4 S D'Silva, "Changes to the Periodic Detention Programme" (1997) 2(9) Direct Link DL4--DL 5. 

5 The midweek option adds to the flexibility and value of the periodic detention programme. It enables 
detainees who have work commitments on the weekend to still have access to the periodic detention 
programme. Furthermore it gives detainees who have one-off commitments on the weekend the 
flexibility to attend their detention and meet their family and other responsibilities. It also promotes 
attendance. 

6 NSW Department of Corrective Services, Annual Report 1995-1996, Sydney. 

7 NSW Department of Corrective Services, Annual Report 1995-1996, Sydney at 4. 

8 NSW Department of Corrective Services, Annual Report 1996-1997, Sydney at 22. 
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930 detainees attended periodic detention - 852 males and 78 females.9 During this 
time there were 6343 full time prisoners in New South Wales penal institutions. 
Excluding the influence of net-widening10 this would mean that but for the availability of 
periodic detention, all offenders with live warrants would be in full time detention. 
Hypothetically, therefore, excluding any net-widening effects, the current prison 
population would swell to 7902 prisoners, a potential increase of some 1500 inmates. In 
other words, without periodic detention, the full time prison population would be 
increased by up to 25 %. 

(2) The legislative scheme 

Periodic detention was introduced in New South Wales by the Periodic Detention of 
Prisoners Act 1970 (NSW). After several amendments this Act was replaced by the 
Periodic Detention of Prisoners Act 1981 (NSW) ("the Act") which itself has been 
amended on a number of occasions. 

The court derives its power to order a sentence of imprisonment be served by way of 
periodic detention in s 5 ( 1) of the Act. This section provides -

" ( 1) Where a person is convicted of an offence and sentenced upon that conviction 
to imprisonment for a term of not less than 3 months and not more than 3 years, 
the court by which the person is sentenced may -

(a) if it is of the opinion that it is appropriate in the circumstances of the case that 
the person serve the sentence by way of periodic detention; and 

(b) if it is satisfied that -

( i) there is accommodation available at a prison for the person to serve the 
sentence by way of periodic detention; and 

(ii) travel by the person to and from that prison, for the purpose of serving 
the sentence by way of periodic detention, could not reasonably be 
expected to have the effect of imposing undue inconvenience, strain or 
hardship on the person; and 

( c) if it is satisfied that the convicted person is a suitable person to serve the term 
of imprisonment by way of periodic detention, after -

• considering a report about the convicted person from a probation and 
parole officer employed in the Department of Corrective Services or a 
person authorised in accordance with the regulations; and 

• hearing (if the court thinks necessary) evidence from a probation and 
parole officer or a person so authorised, 

order that the person's sentence be served by way of periodic detention." 

9 Weekry States, 7 December 1997, NSW Department of Correction Services, Sydney at 1. It is 
important to note that these statistics do not distinguish between non-attendance with and without 
leave of absence. 

10 See Ch 4 at p 21. 
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While the terms of this provision would suggest that the court is first to determine the 
appropriate sentence of imprisonment and only then consider whether it should be 
served by way of periodic detention, such an approach has been held to be invalid by the 
New South Wales Court of Criminal Appeal. The rationale for this interpretation and its 
possible effect on net-widening is dealt with in considerable detail below. 11 

The amendments made to periodic detention legislation up to and including those 
made pursuant to the Periodic Detention of Prisoners (Amendment) Act 1991 (NSW) 
generally focused on expanding the availability of periodic detention to the courts. 
Generally also, amendments made thereafter have focused on regulating the rather 
difficult problem of non-attendance. Thus, amendments relating to leave of absence and 
cancellation orders have been introduced in conjunction with new administrative 
measures, in an effort to reduce the number of non-attendances. 12 These amendments 
were introduced, in the main, by either the Periodic Detention of Prisoners (Amendment) 

Act 1992 (NSW) or the Periodic Detention of Prisoners Amendment Act 1996 (NSW). 
Other recent amendments have expanded the range of work available to periodic 
detainees, offences for which the disposition may be imposed, and measures available for 
dealing with any breaches which may arise. 

(a) Leave of absence 

A basic requirement of the order that a term of imprisonment be served by way of 
periodic detention is that the person who is subject to that order will report to detention 
each week until his or her term of periodic detention expires. 13 

The Periodic Detention of Prisoners Act l 970 (NSW) provided two grounds for the 
granting of leave of absence - for health reasons and on compassionate grounds .14 

These grounds were considered to be too restrictive by the legislature15 and so were 
expanded in 1992 by providing the New South Wales Commissioner of Corrective 
Services with a broad discretion to grant leave of absence for any sufficient reason. 16 The 
1992 amendments further provided that leave of absence could be granted prior to the 
relevant detention period or in retrospect. 17 Henceforth, a decision to refuse a leave of 
absence application was a matter which could be challenged by way of an appeal to the 
Local Court. 18 

11 See Ch 4 at p 22. 

12 NSW Parliamentary Debates, Hansard, Legislative Assembly, 22 November 1995 at 3754, the 
Honourable RJ Debus. 

13 Periodic Detention of Prisoners Act 1981 (NSW), s 9. 

14 Periodic Detention of Prisoners Act 1970 (N SW), s 20. 

15 NSW Parliamentary Debates, Hansard, Legislative Council, 27 November 1992 at 10,308, the 
Honourable JP Hannaford. 

16 Periodic Detention of Prisoners (Amendment) Act 1992 (NSW), Sch 1(19], which amended ss 20, 21 
of the Periodic Detention of Prisoners Act 1981 (NSW). 

17 Periodic Detention of Prisoners (Amendment) Act 1992 (NSW), Sch 1(19]. 

18 Periodic Detention of Prisoners (Amendment) Act 1992 (NSW), Sch 1[19]. 
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In 1996, the Commissioner of Corrective Services was empowered to direct a detainee to 
take leave of absence where attendance would constitute a threat to the personal safety or 
health of the detainee or any other person, or where the detainee was suffering from a 
contagious or infectious disease. 19 

TJie Periodic Detention of Prisoners Amendment Act 1996 (NSW) empowered the 
Officer in Charge to make regulations requiring detainees to undergo a medical 
examination by a Government Medical Officer where the detainee applied for leave of 
absence for health reasons. 20 Section 34( 1) ( el) was introduced in an effort to curtail the 
practice of submitting falsified medical certificates in support of leave of absence 
applications. 21 Furthermore, the Governor was empowered to make regulations 
requiring detainees to undertake breath tests and provide other specimens for analysis. 22 

To prevent detainees sending a substitute to serve their sentence, the 1996 amendments 
provided for the taking of identifying particulars, such as photographs and fingerprints, 
before an order for periodic detention was handed down. 23 

In 1992, in Nolan v Department of Corrective Services,24 the Supreme Court of New 
South Wales held that there was no statutory authority for the New South Wales 
Department of Corrective Services to extend a sentence of periodic detention on the 
basis of non-attendance. Yet a practice had developed whereby the Department would 
extend terms to make up for missed periods. 

In response to Nolan a provision was introduced into the Act allowing the 
Department of Corrective Services to extend a sentence of periodic detention for each 
period the detainee had failed to report as required under the Act. Additionally, where 
the detainee had failed to report and had not obtained leave of absence, a further penalty 
period could be added to the overall sentence (up to a maximum of two weeks) for each 
period of absence.2s 

Penalty period extensions were later increased to a maximum of six weeks in total. 
This was intended to deter offenders awaiting cancellation proceedings from ceasing to 
attend pending the outcome of those proceedings. Detainees could no longer take 
advantage of the delay occasioned from the time the Commissioner of Corrective 

19 Periodic Detention of Prisoners Amendment Act 1996 (NSW), Sch 1[10], which inserted s 20A of the 
Periodic Detention of Prisoners Act 1981 (NSW). 

20 Periodic Detention ofPrisonersAmendmentAct 1996 (NSW), Sch 1[25], which inserteds 34(l)(el) of 
the Periodic Detention of Prisoners Act 1981 (N SW). This amendment is of little practical use where the 
ailment complained of is not current thus making it difficult for the Government Medical Officer to 
make an accurate assessment. 

21 NSW Parliamentary Debates, Hansard, Legislative Council, 17 April 1996 at 102, the Honourable 
MR Egan. 

22 Periodic Detention of Prisoners Amendment Act 1996 (NSW), Sch 1[27], which inserted s 34(l)(n) 
and ( o) of the Periodic Detention of Prisoners Act 1981 (N SW). 

23 Periodic Detention of Prisoners (Amendment) Act l 996 (NSW), Sch 1 [l ], which inserted s SAA of the 
Periodic Detention of Prisoners Act 1981 (NSW). 

24 (unreported, 17 July 1992, NSW Sup Ct, CL Div), per Hunt CJ at CL. 

25 Periodic Detention of Prisoners (Amendment) Act 1992 (NSW), Sch 1[19], which amended ss 20, 21 
of the Periodic Detention of Prisoners Act 1981 (NSW). 
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Services made application to the court for breach of proceedings and the making of the 
order.26 

(b) Cancellation of orders 

When a sentence of more than one month of full time imprisonment is imposed for a 
subsequent offence on a person serving a term of periodic detention, the order for periodic 
detention must be cancelled. 27 When periodic detention was first introduced the court was 
given the discretion to cancel an order for periodic detention on application by the 
detainee or the Director General of Corrective Services28 or without application where the 
court found good reason for doing so. 29 In 1992 this general discretion was restricted, and 
the court was required to cancel an order for periodic detention in circumstances where, 
upon application of the Commissioner of Corrective Services, it was shown that the 
detainee had failed to report for three or more detention periods. 30 

An application to the court by the Commissioner of Corrective Services to cancel an 
order for periodic detention may be accompanied by a certificate prepared by the 
Department of Corrective Services outlining, amongst other things, the breaches 
committed by the detainee. Reasonable efforts must be made to serve this ce.rtificate on 
the detainee before the certificate can be admitted into evidence. 31 In the past, service by 
post at the last known address of the detainee caused difficulties resulting in the 
certificate being inadmissible. 32 This provision has been amended to require the court to 
be satisfied of service where the certificate has been delivered to the detainee personally 
or where it has been sent to the detainee's last known address. 33 

(c) Widening the scope 

Generally, when periodic detention is cancelled the unexpired portion of the sentence is 
required to be served by way of full time imprisonment. The 1996 amendments 
introduced greater flexibility in dealing with cancelled orders and henceforth enabled the 
court, on application by the Commissioner of Corrective Services, to make such other 
orders as it considers appropriate. 34 This amendment acts as a safety valve to be used for 

26 Periodic Detention of Prisoners Amendment Act 1996 (NSW), Sch 1[12], which amended s 21(3) of 
the Periodic Detention of Prisoners Act 1981 (NSW); NSW Parliamentary Debates, Hansard, 
Legislative Council, 28 May 1996 at 1553, the Honourable E Kirkby. 

27 Periodic Detention of Prisoners Act 1981(NSW),s24(1). 

28 The functions of the Director General of Corrective Services are now performed by the 
Commissioner of Corrective Services. 

29 Periodic Detention of Prisoners Act 1970 (NSW), s 25(1). 

30 Periodic Detention of Prisoners (Amendment) Act 1992 (NSW), Sch 1[20], which inserted 
s 25(3A)-(3D) of the Periodic Detention of Prisoners Act 1981 (NSW). 

31 Periodic Detention of Prisoners Act 1981 (NSW), s 25(5). 

32 NSW Parliamentary Debates, Hansard, Legislative Assembly, 22 November 1995 at 3756, the 
Honourable RJ Debus. 

33 Periodic Detention of Prisoners Amendment Act 1996 (NSW), Sch 1 [ 17], which amended s 25 ( 5) of 
the Periodic Detention of Prisoners Act 1981 (NSW). 
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humanitarian reasons. This would include the making of a community service order. 35 

The clear limitation to the exercise of this discretion is that the Commissioner of 
Corrective Services must first recommend that such an order be made. 

In 1994, amendments to the Periodic Detention of Prisoners Act 1981 (NSW) expanded 
the availability of periodic detention to include fine defaulters. 36 A judge may commit a 
fine defaulter to serve a prison term by way of periodic detention on application by the 
defaulter. 37 The maximum number of detention periods that can be served in respect of 
any one liability is 45. 38 

The Sentencing Legislation Amendment Act 1997 will widen the scope of the type of 
work available to periodic detainees. The only restriction, it seems, is that the activity 
must not involve work which could be filled by a paid employee. 39 

34 Periodic Detention of Prisoners (Amendment) Act l 992 (N SW), Sch 1 [ 21], which amended s 26 of the 
Periodic Detention of Prisoners Act 1981 (NSW). 

35 NSW Parliamentary Debates, Hansard, Legislative Assembly, 22 November 1995 at 3755, the 
Honourable RJ Debus. 

36 Justices (Fine Default) Amendment Act 1994 (NSW), Sch 2, which inserted s SC of the Periodic 
Detention of Prisoners Act 1981 (N SW). 

37 Fines Act 1996 (NSW), s 89(1). 

38 Fines Act 1996 (NSW), s 90(2). 

39 Sentencing LegislationAmendmentAct 1997 (NSW), Sch 5[1 ], which amended s 10(2) and (3) of the 
PeriodicDetentionofPrisonersAct 1981 (NSW).Schedule l[l]-[3] and [5]-[13] had not commenced 
at the time of writing. 
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(1) Aims 

2 Purpose of Periodic Detention 
as a Sentencing Option 

Periodic detention is a sentencing measure designed to balance the need for a rigorous 
sentencing option, which is not as severe as full time imprisonment, 40 and which can 
address the need to rehabilitate the offender with minimal disruption to the offender's 
family and community life. 41 

The objectives of periodic detention reflect the same general philosophy that 
underlies the gradual proliferation of other sanctions intended as alternatives to full time 
imprisonment. The New South Wales Court of Criminal Appeal in R v Morris42 summed 
up this motivating philosophy in the following terms -

"Throughout the century, Parliaments in this State and in other jurisdictions have 
progressively increased the range of options available to a court called upon to 
sentence a person for a breach of the criminal law. Where formerly the only 
punishment available for most crimes was the imposition of a term of 
imprisonment, however described, there is now available a range of sentencing 
options which (while retaining a punitive effect if properly administered) 
recognise more clearly and more explicitly the community's interest in the 
rehabilitation of an offender. Those options - including periodic detention, 
community service orders and a recognisance subject to more or less stringent 
conditions - reflect a view of the purpose of criminal justice and the punishment 
of offenders generally accepted by those in the community who have made a study 
of the problems of crime and punishment but they do not necessarily accord with 
the views of some citizens." 

The public demand for harsher penalties on the one hand and the need for more humane 
and cost-effective methods for dealing with offenders on the other, is a perennial 
problem in sentencing, and is a theme most acutely reflected in the discourse on periodic 
detention. 

40 NSW Parliamentary Debates, Hansard, Legislative Assembly, 22 November 1995 at 3753, the 
Honourable RJ Debus. 

41 NSW Department of Corrective Services, "Periodic Detention Centres: Philosophy and Purpose", 
unpublished paper, undated. 

42 (unreported, 14 July 1995, NSW CCA) at p 4. 
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(2) Costs, financial benefits and the work programme 

Periodic detention provides the courts with a viable and economic alternative to full time 
imprisonment. 43 It is not only cheaper than full time imprisonment but has the added 
advantage of incorporating work programmes designed to benefit the community. For 
the financial year 1991-1992 the costs per day per prisoner/detainee were as follows44 -

TABLE 1 
Costs per day per prisoner/detainee (1991-1992 financial year) 

Level of security Maximum security Medium security Minimum security Periodic detention 

Costs per day per prisoner $120.47 $112.23 $95.90 $31.50 

In so far as these figures may be used as a guide, periodic detention appears to cost 
between one-quarter and one-third of that of full time imprisonment. The New South 
Wales Department of Corrective Services advises that it costs approximately $4 million 
per annum to run the programme. It is regrettable that more up-to-date and 
comprehensive figures on the cost of periodic detention cannot be provided as it is 
included in the overall budget of the Department of Corrective Services and no longer 
funded separately. & a result it is difficult for policy-makers to make rational decisions 
about resource priorities and evaluate its cost-effectiveness alongside other sentencing 
dispositions. Nevertheless it is safe to conclude that periodic detention continues to be 
many times cheaper than full time imprisonment. 

In assessing the value of periodic detention consideration should be given to the 
substantial contribution detainees provide to the community. All detainees do not, as 
sometimes rumoured, spend their time unproductively, or, as sometimes suggested, sit 
around playing cards. A few may do just that, but the vast majority occupy themselves by 
undertaking work projects of various kinds which benefit the community .. 

Generally, the practice is that the Officer in Charge will select for community work 
those detainees who are willing and fit to work and leave behind those who are sick or 
otherwise unsuitable for the task at hand. In particular anyone considered likely to 
disrupt the group from performing their tasks will not be included in a work group. In 
this way, during the 1995-1996 fiscal year, for example, community work to the value 
of at least $2 million was completed. 45 The formula used to determine this figure is46 -

12 hrs per detainee per detention period (inclusive of midweek programmes) 

X $10.00 per hour 

X number of detainees on outside community work sites per detention period 

= community value. 

43 S D'Silva, "Periodic Detention in New South Wales" (1993) 5(5)]udicial Officers Bulletin 35. 

44 NSW Department of Corrective Services,Annual Report 1995-1996, Sydney, Appendix 23. 

45 According to a NSW Department of Corrective Services spokesperson, the official figure of 
$2 million grossly underestimates the true contribution of the programme, a more accurate estimate 
being about twice this amount. 

46 Information provided by NSW Department of Corrective Services. The value of$10 is based on the 
lowest award rate for a garden hand. 
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In October 1996 there were approximately 850 registered and approved community 
work sites and approximately 500 detainees carrying out work on those sites each 
week. 47 In September 1997 there were approximately 1120 registered and approved 
work sites and this number continues to grow. 

In. the provisions of sentencing remarks it would appear that judicial officers make 
infrequent reference to the various projects commonly undertaken by periodic detainees. 
More frequent references might assist in promoting a better image for the programme. 
Work projects include lawn mowing, gardening, ground maintenance, bush clearing, 
minor construction works, general cleaning, road clean ups, animal care, feeding and 
cleaning for the Royal Society for the Prevention of Cruelty to Animals (RSPCA), 
waterway restoration, river cleaning, and ground maintenance for numerous schools.48 

Often these tasks are undertaken as part of a number of community projects, such as the 
Clean Up Australiaff owards 2000 Programme49 or are often associated with the work 
of a number of charities, such as the Salvation Army and St Vincent De Paul Society. 
Periodic detainees also perform basic maintenance work for police (at police stations) 
and for the New South Wales Roads and Traffic Authority. 

A major restriction upon the type of work performed by periodic detainees is that the 
work must not be capable of being performed by a regular employee.50 However, the 
work that is undertaken is so valued by some organisations that they pay the expense of 
providing the Department of Corrective Services' trained supervisor - the person 
required to supervise the detainees at each work site. Furthermore it has been suggested 
that without the support of the periodic detention programme some of these charitable 
organisations would not be able to continue to provide some of their services. 

Work performed by detainees cannot be measured purely in financial terms. The 
programme has both restitutional and rehabilitative advantages which benefit the 
community in substantial ways. 51 Many detainees respond positively to the opportunity 
to work, improving their social skills and work ethic. This is particularly true for those 
detainees who emanate from the ranks of the long-term unemployed and those who may 
never have experienced employment at all. After the completion of their sentence some 
detainees continue to work for organisations they have become associated with through 
the work programme, further adding to the value of the programme. 

Those who work closely with the programme have no shortage of success stories to 
recount and provided the authors with many examples. For example, the Officer in 
Charge at the Grafton PDC explained that some detainees are permitted to complete 
Stage II of their sentences at the RSPCA at Coffs Harbour. In 1996 a detainee was 

47 S D'Silva, "Changes to the Periodic Detention Programme" (1997) 2(9) Direct Link DL 4-DL 5. 

48 NSW Department of Corrective Services, "Periodic Detention - An Alternative to Full Time 
Imprisonment", brochure, undated. 

49 NSW Department of Corrective Services, Annual Report 1995-1996, Sydney at 22 and NSW 
Department of Corrective Services, Annual Report 1996-1997, Sydney at 32. 

50 Sentencing LegislationAmendmentAct 1997 (NSW), Sch 5[1 ], which amended s 10(2) and (3) of the 
Periodic Detention of Prisoners Act 1981 (N SW). 

51 S D'Silva, "Changes to the Periodic Detention Programme" (1997) 2(9) Direct Link DL 4-DL 5. 

1 1 



1 2 Periodic Detention Revisited 

placed at the RSPCA for 12 months and at the end of his sentence was offered full time 
employment at the RSPCA. The Lismore Soup Kitchen also provides work for Stage II 
detainees, as does the Potsville Old Aged Pensioners Village. At both these work sites it 
has been reported that detainees have continued to work as volunteers after the 
completion of their sentences. 

The Habitat for Humanity builds low-cost housing for lower income families and 
co-ordinators of the Oakhurst work site have reported that a number of detainees have 
attended the site outside their detention periods and have even donated building 
materials to the project. Some detainees also volunteered their labour after the 
completion of their sentences. 52 The Officer in Charge at Silverwater PDC53 also advised 
of a case where the detainee was not handling periodic detention well and his prospects 
for successfully completing his term looked grim. However, when he eventually 
graduated to Stage II and participated in the work of the coastal patrol, he began 
attending on a regular basis. After completing his term he joined the volunteer patrol 
and spends much of his free time repairing diesel motors for them. Similarly, another 
detainee, since completing his sentence, has spent much of his free time repairing 
damaged boats on a voluntary basis. There are many other examples of ex-detainees who 
have secured full time employment after completing Stage II of their sentences. 

Overall, therefore, the benefits of the periodic detention programme lie in its 
cost-effectiveness and in its humanitarian and rehabilitative attributes. It may be 
evaluated by reference to both the work performed by detainees and by the impact of the 
work upon detainees. Full time imprisonment simply cannot offer such potential 
benefits and it is important that greater emphasis be given to successful cases. 

Ultimately, the community's interest in rehabilitating offenders needs to be 
recognised not just by the courts but by the government and by the community at large. 
The media also, from time to time, ought to promote some of the benefits of periodic 
detention, rather than, as will be seen, focus excessively on the sensational and often 
negative aspects of periodic detention. Periodic detention may then be seen for what it is 
intended to be, a constructive, even restorative disposition with advantages for the 
community and offender alike. 

52 Information provided by S D'Silva and A Jones, Directors of Periodic Detention Programme, 
NSW Department of Corrective Services. 

53 Letter provided to the Judicial Commission of NSW from the Director of Periodic Detention 
Administration, NSW Department of Corrective Services, dated 20 December 1997. 
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(1) Media 

Sentencing policies seem to be driven by two diametrically opposed propositions. On the one 
hand, the legislative ann of government strives to introduce more humane and cost-effective 

sentencing options, such as community service orders, periodic detention and home detention 
in an attempt to reduce reliance on full time incarceration. On the other hand, politicians often 

respond to ubiquitous law and order campaigns, by increasing the role played by victims in the 
sentencing process and by promising a tougher stance on crime and the offender. 54 These 

policies have been reflected by the abolition of remission systems, truth in sentencing 
legislation, victim impact statements and new penalties for particular offences, such as 

dangerous driving occasioning death and home invasion offences. 55 It has been claimed that 
governments can only introduce reforms with rehabilitative potential when the public concern 
about crime rates is relatively low. 56 

In the previous study by the Judicial Commission of New South Wales, consideration was 
given to the media hype surrounding periodic detention. 57 Although the sensationalism seems 
to have subsided somewhat, it has not totally dissipated, nor is it likely to do so. It is useful to 

review some of the attention given by the media to periodic detention in recent times. 

54 D Biles," Prisons and Their Problems", in D Chappell and P Wilson (eds), The Australian Criminal 
Justice System - The Mid 1980s, 1986, Butterworths, Sydney at 252. For example, on 18 November 
1997 at The Alexander Maconochie Lecture, "Punishment, Parliament and the People", the 
Honourable JF Nagle AO QC criticised politicians for trying to outdo each. other in order to 
demonstrate to the electorate that they were tougher on crime and criminals. This phenomenon, he 
explained, has swept the USA, Britain, Canada and Australia and is founded on simplistic and 
rarely-examined policies of"lock 'em up and throw away the key". Yet any politician who questioned 
that policy would in most instances carry a very heavy burden. See also R Morris, "Fixed Jail Terms 
Trouble Judges", Daily Telegraph, 19 November 1997 at 15. 

55 Crimes (Dangerous Driving Offences) Amendment Act 1994 (NSW), Traffic (Negligent Driving 
Offences) Amendment Act 1994 (NSW) and Crimes (Home Invasion) Amendment Act 1994 (NSW). 

56 D Biles, "Prisons and Their Problems" in D Chappell and P Wilson (eds), The Australian Criminal 
Justice System - The Mid 1980s, 1986, Butterworths, Sydney at 252. 

57 One of the most well-publicised cases was that of R v Dodd (1991) 57 A Crim R 349. Dodd walked 
into a police station and surrendered after 10 years of being at large following the killing 
(manslaughter) of a woman who refused to have sexual intercourse with him. On 29 October 1993, 
theAustralian reported that the offender had become a born-again Christian who wanted to clear his 
conscience. A public outcry followed the imposition of a periodic detention order. When the Crown 
appealed, the sentence was converted into one of full time imprisonment. Even so, the media 
reported that members of the victim's family remained outraged at the sentence, expressing the view 
that life imprisonment would have been a fairer sentence in the circumstances. Balance was provided 
by the author of this particular article (J Fife-Yeomans) when she reported that the Solicitor General, 
Mr Keith Mason QC, (as he then was) agreed that a sentence of full time imprisonment was 
appropriate in the circumstances of this particular case, but also made the observation that there 
should always be a phce for mercy. Mr Mason was reported as being critical of judges who described 
offenders as thugs and animals r_ather than treating them as human beings. 
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Headlines such as "Rapist May Paint Girl Guides Hall",58 "Time Off Jail To Go 
Yachting",59 "Criminals Hit Hard For 'Wagging' "60 and "Doors Close on Part-time Jail 
Cheats"61 have been published in the daily press. In one sense the media does the 
community a service in performing a watchdog role and providing policy-makers with 
information that can alert them to problems requiring legislative attention. On the other 
hand, while the media is good at identifying weaknesses, it fails to provide the 
community with the more positive aspects of the sanction. The media does not present 
periodic detention as an onerous, punitive sanction, even when long terms are 
imposed. 62 Perhaps the courts themselves may share some of the blame as they too have 
tended to describe the imposition of periodic detention as an exercise in leniency - an 
image that has made it difficult to reconcile with the view that it is nevertheless a form of 
condign punishment involving loss of liberty. 

Since last reporting, media criticisms on periodic detention appear to have 
moderated, being more informative in content and tone than inflammatory63 and often 
focusing on a description of amendments to the Periodic Detention of Prisoners Act 1981 
(NSW). 64 Some reports have not been accurate. For example, The Sydney Morning 
Herald and the Daily Telegraph in September 1996 each reported that if detainees failed 
to attend periodic detention on one occasion without leave of absence .they would 
receive an automatic penalty of six weeks under the 1996 amendments. 65 The 
amendments actually provide for a one-week penalty period for each period where there 
has been a failure to report without leave, with a maximum accumulation of six penalty 
weeks.66 

Media attention has tended to focus on absenteeism and the appropriateness of 
granting periodic detention as a punishment for certain offences. At the time of writing 
periodic detention continued to be in the headlines. 67 This revived interest arose after it 
was revealed that a man accused of murdering two school girls from Bega was a periodic 
detainee who had in fact failed to attend on three occasions, the last occasion being a few 
days before the alleged offences were committed. The significance of this is that once a 

5 8 E Tom, "Rapist May Paint Girl Guides Hall", The Sydney Morning Herald, 25 September 1992 at 2. 

59 N Vincent, "Time Off To Go Yachting", Daily Telegraph, 23 September 1996 at 4. 

60 S Barham, "Criminals Hit Hard For 'Wagging'", The Sydney Morning Herald, 3 April 1993 at 2. 

61 K Bissett, "Doors Close On Part-time Jail Cheats", Daily Telegraph, 18 September 1996 at 9. 

62 D Weatherburn, ''Non-custodial Sanctions Prison Costs and Prison Overcrowding" in S McKillop 
(ed), Keeping People Out of Prison, 1990, Australian Institute of Criminology, Canberra at 75. 

63 For example, see D Cook, "Chance For Fine Defaulter'', The Sydney Morning Herald, 8 March 1994 at 5. 

64 K Bissett, "Doors Close On Part-time Jail Cheats", Daily Telegraph, 18 September 1996 at 9. 

65 D Lewis, "Penalties For Breaching Periodic Jail Toughened", The Sydney Morning Herald, 
19 September 1996 at 6 and K Bissett, "Doors Close On Part-time Jail Cheats", Daily Telegraph, 
18 September 1996 at 9. 

66 Periodic Detention of Prisoners Amendment Act 1996 (NSW), Sch 1[12], which amended s 21(3) of 
the Periodic Detention of Prisoners Act 1981 (NSW). 

67 On 4 January 1998 an article in the Sun-Herald by D Goodsir, "Tough Rules On Jail Cheats" at 3 
referred to this very study by the Judicial Commission of NSWas if it were instigated as a 
consequence of the Bega schoolgirl case, whereas in fact it was commenced some six months 
beforehand. 
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detainee fails to attend on three occasions the New South Wales Department of 
Corrective Services commences proceedings to cancel the detainee's periodic detention 
order. These proceedings take a number of weeks to complete and generally such a 
person will not be taken into full time custody immediately after the third absence. Yet 
this appears to be the expectation of commentators as well as at least one member of 
parliament. 68 

The fact that this offender was subject to a periodic detention order when he allegedly 
committed these serious crimes is somewhat obtuse. There is always some degree of risk 
that an offender who is subject to some form of court order (whether this be a bond or 
some other non-custodial or semi-custodial order) may fail to comply with its terms. 
Equally, it is quite unrealistic to suppose that there will never be serious incidents 
emanating from the activities of this group of people. 

It is no answer to suggest that the criminal justice system should pre-emptively 
imprison all offenders because a small proportion of them (an unidentifiable few) may 
breach the terms of their obligations by committing serious offences in the future. While 
it is easy to be wise after the event, judicial officers are not soothsayers and ultimately can 
only base their sentencing decisions on the prior conduct and background of the 
offender. 

Immediately after the Bega murder case one article reported that 700 detainees, about 
half the number of the detainees with live warrants, were sent notices requiring them to 
explain their failure to attend on a previous weekend. 69 When questioned by the authors 
to explain why such a large number of notices were sent out that week, a senior officer of 
the New South Wales Department of Corrective Services explained the circumstances of 
this unusually large number of notices as follows. 

In November 1997, an audit was conducted of absences and 900 notices were issued 
to detainees over a three-day period. This number of notices was unusually high because 
the rate of absences without leave generally ranges from 7.5%-10% (or about 150 
offenders) per week. 70 It is unusual for more than one out of ten offenders to fail to turn 
up to periodic detention on any particular detention period. 71 The article omitted to 
report that many of the offenders who were sent notices would have legitimate reasons 
for non-attendance and that in fact the total number of notices related to the failure of 
detainees to turn up at least once over a five-week period. It was explained that the 
administration unit which sends out the notices normally operates within a three-week 

68 NSW Parliamentary Debates, Hansard, Legislative Council, 18 November 1997 at 1950, the 
Honourable IM Armstrong. 

69 B English, K Bissett, "700 Skip Weekend Jail Terms", Daily Telegraph, 19 November 1997. 

70 Notices under s 21 ( 5) of the Periodic Detention of Prisoners Act 1981 (N SW) notify the detainee of his 
or her failure to report on a particular date, advise that the sentence has been extended by one week 
and that he or she may apply to the Commissioner of Corrective Services for leave of absence under 
s 20. Detainees are also advised that if leave is refused, they may also apply to a Local Court under 
s 20(3) for a direction that leave may be granted for the period notified. 

71 There is always a small group of offenders who receive their periodic detention orders but never 
report to the PDC. These offenders are generally arrested at a later date after committing other 
offences and are sentenced to full time imprisonment. 
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cycle to allow paperwork to be assessed and decisions made as to whether leave should be 
approved or not. At the time of the audit, the three-week leeway period was abandoned 
and notices were issued to all absentees without regard for those who may have phoned 
in sick or otherwise had a legitimate excuse for not attending. Further, the issue of 
notices was approximately five weeks in arrears owing to some unforeseen staffing 
problerris. 72 Finally, notices were reissued to 288 detainees who were currently before 
the courts for cancellation proceedings. 

Prior to the Bega case, a spate of press reports followed the arrest of a periodic 
detainee who had been discovered on vacation with his family on the Gold Coast in 
Queensland. This offender had apparently been granted leave of absence which the 
Minister for Corrective Services stepped in to cancel. 73 Soon afterwards another case was 
reported concerning a detainee who was granted leave of absence to sail in the Sydney to 
Hobart yacht race. The detainee involved was a sailing instructor and claimed that leave 
was granted because the race was part of his employment. An editorial in the Daily 
Telegraph responded by saying that there was now "a justifiable perception in the 
community that periodic detention is a system of punishment that is being abused and 
poorly administered. "74 

In most of these reports the media seldom refer to the fact that each detention period 
not attended, regardless of whether leave of absence has been granted or not, must be 
served by the detainee at the conclusion of the sentence, and that penalty periods may 
also be added to the term to be served. Failure to attend simply extends the overall 
duration of the sentence. In the most serious cases, the order is cancelled and the 
offender will be required to serve the balance of his or her sentence in prison. 

Media reports have included highly emotive comments by opposition members of 
parliament. For example, in response to a sentence of two years periodic detention for 
the offence of sexual intercourse without consent, the then Shadow Attorney General, 
Mr Paul Whelan said, "It's bloody outrageous. It's an outrageously lenient sentence. 
This poor girl gets raped and this bastard gets off without a [full time] custodial 
sentence. "75 On appeal this sentence was increased to a total term of four years 
(minimum two years, additional two years). 76 Meanwhile, the then opposition 
Corrective Services spokesperson, Ms K Chikarovski, was reported as calling for a 
tougher stance on absenteeism, proposing that periodic detention orders be cancelled 

72 These problems included the resignation of the Warrant Manager and sudden illness of the Director 
of the Periodic Detention Programme. 

73 Editorial, "Part-time Jail System Under Attack", The Sydney Morning Herald, 13 September 1996 
at 4 and D Lewis, "Penalties For Breaching Periodic Jail Toughened", The Sydney Morning Herald, 
19 September 1996 at 6. 

74 Editorial, "Part-time Prison Too Flexible", Daify Telegraph, 23 September 1996 at 10. 

75 E Tom, "Rapist May Paint Girl Guides Hall", The Sydney Morning Herald, 25 September 1992 at 2. 

76 R v Wotherspoon (unreported, 4 December 1992, NSW CCA). 
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where the detainee fails to report on any one occasion. Ms Chikarovski also proposed 
that periodic detention be restricted to offenders with no prior convictions. 77 

Politicians themselves know how to attract media attention, and the media know 
which stories attract public interest. For periodic detention to work the detainee must be 
trust<?d and must have the requisite degree of self-discipline to comply with the order. 
Offenders often lack these very attributes and therefore many of them will fail to 
complete the terms of their obligation. This often makes periodic detention vulnerable 
to attack, a "sitting duck" for criticism. All that needs to trigger a scandal is a single 
instance of a periodic detainee committing a controversial offence while subject to the 
programme. Yet failure, an inevitable consequence of the use of any sanction, must 
surely be measured along with its successes. Where are the published reports of the many 
cases in which offenders manage to serve their sentences without incident? Where are the 
reports listing the work performed by periodic detainees and their positive contribution 
to the community? Where are the figures indicating how much money is saved because 
periodic detainees are not required to serve their sentences in full time custody? 

It is unfortunate that a valuable disposition, such as periodic detention, seems 
destined from time to time, to be the subject of harsh media treatment. In some cases this 
treatment is little more than a direct consequence of opposition members. of parliament 
seeking to embarrass the government of the day - an opportunity for political point 
scoring. In other cases the concerns of the media and of politicians are legitimate and 
provide the catalyst for focusing attention on the weaknesses of periodic detention, and 
an opportunity to further fine-tune and reform the system. 

It may be helpful if the courts were to take the opportunity to spell out, with increased 
vigour in their sentencing decisions, why they have selected periodic detention as a 
sentencing option, and what benefits this sanction offers to both the prisoner and the 
community at large. Perhaps in this way the media could be minded to report more 
favourably on periodic detention and thus provide the community with a better 
understanding of the sanction and what it seeks to achieve. 

(2) Judiciary 

Since the decision in R v Hallocoglu78 there appears to be a general consensus amongst 
the judiciary that periodic detention involves a measure of leniency. Wood J (as he then 
was) sums up this position in R v Randall79 -

77 K Bisset, "Doors Close on Part-time Jail Cheats'', Daily Telegraph, 18 September 1996 at 9 and 
D Lewis, "Penalties For Breaching Periodic Jail Toughened", The Sydney Morning Herald, 18 
September 1996 at 6. While the suggestion that a single failure to attend on any one occasion should 
result in automatic cancellation may have some appeal, it is submitted that such a restriction would 
significantly undermine the objective of diverting offenders from the prison system. It would impose 
an extra burden on the prison system and on the taxpayer and also reduce the prospects for 

rehabilitating offenders. 

78 (1992) 29 NSWLR 67. 

79 (unreported, 19 April 1994, NSW CCA) at p 4. 
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"A sentence of periodic detention has a very strong element ofleniency built into it, 
particularly as a result of the administrative arrangements which were referred to 
by this court in Regina v Hallocoglu (1992) 29 NSWLR 67 at 74 and 75. By virtue 
of the administrative arrangements which were in place at the time, and which 
continue today, a prisoner ordered by a court to serve a sentence by way of periodic 
detention in fact serves only one third of the sentence in that way. The remainder of 
the sentence is no more punitive than a community service order." 

Further, the courts have stated on a number of occasions that periodic detention is not 
considered to be equivalent to full time custody even though it can only be imposed 
where a person has been convicted and sentenced to a period of imprisonment. 8° For 
example, in R v Huttenberger81 it was held that "[t]he sentence by way of periodic 
detention and full custodial sentence cannot be compared with each other. They are 
quite distinct from each other." In R v Falzon82 Loveday J said "I do not agree that a 
sentence to be served by way of periodic detention should be regarded as equivalent to a 
full time custodial sentence for the same duration. "83 

Occasionally sentencing judges have erred by disregarding periodic detention as a 
sentencing option. In R v Leonard84 the sentencing judge is quoted in the New South 
Wales Court of Criminal Appeal judgment as saying "I never give periodic detention" 
and "periodic detention is a joke" or words to similar effect. The sentencing judge in 
R v Tidswell, 85 a case involving the offence of knowingly take part in the cultivation of a 
prohibited plant, is reported by the Court of Criminal Appeal as saying, "I am not myself 
a supporter of the periodic detention scheme and I would not consider it in respect of 
such an offence, nor indeed many others". 

In a submission to the New South Wales Law Reform Commission, Dunford J 
suggested that the reason judges are reluctant to use periodic detention as a sentencing 
option is because after serving either three months or one-third of their sentence 
(whichever is greater) offenders may be placed on Stage II of the programme and their 
obligations are reduced to attending a designated work site from the hours of 
8 am - 4 pm. 86 The decision to place a detainee on Stage II of the programme is 
administrative and thus out of the judiciary's control. 

These sentiments are confirmed by a number of statements made in judgments 
concerning the administration of periodic detention. In selecting the appropriate 
sentencing option the sentencing judge may also consider the administration of each 
particular option. In R v Chung87 Studdert J said -

80 Periodic Detention of Prisoners Act 1981 (N SW), s 5 ( 1). 

81 (unreported, 3 March 1993, NSW CCA) at p 12. 

82 (unreported, 20 February 1992, NSW CCA) at p 6. 

83 See also R v Pangallo (unreported, 13 August 1991, NSW CCA). 

84 (unreported, 9 May 1997, NSW CCA) at p ll. 

85 (unreported, 3 April 1997, NSW CCA) at p 8. 

86 NSW Law Reform Commission, Discussion Paper No 33, Sentencing, 1996, Sydney at 318-319. 
See also Ch 5 at 31. 

87 (unreported, 15 December 1995, NSW CCA) at p 14. 
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"As was pointed out in HaOocoglu (supra) a prisoner serving a sentence by way of periodic 
detention usually serves but one-third of it actually in periodic detention and the rest of the 
sentence is not more punitive than a community service order. In Roberts ( 1994) 7 4 A Crim 
R 301 [ ( 1994) 73 A Crim R 306] the submission that it was wrong for this court to have 
regard to the administrative arrangements in the operation of the system of periodic 

, detention was rejected." 

Gleeson CJ in R v Curtis88 made a similar comment -

"I am not intending by those remarks to suggest that periodic detention is an 
insignificant form of penalty. It is, however, necessary in appreciating its practical 
significance to be realistic about the way in which it is, in fact, administered." 

It has been recognised by a number of judges that although periodic detention has lenience 
built into it, it is still a quite onerous sentence. In R v Burnett,89 Sheller JA said-

"Accepting that a sentence of periodic detention has a strong element of leniency 
built into it, nevertheless, the continuous obligation of complying with a periodic 
detention order week in and week out, over a very lengthy period of time (in the 
instant case for the maximum period of three years) is in itself a salutary punishment." 

These sentiments were also expressed in R v Niga90 by Kirby P (as he then was) -

"Although periodic detention is unquestionably and inescapably more lenient 
when compared to full time custodial sentences it is nonetheless an inconvenient 
sentence from the point of view of the person required to serve it. Clearly, it 
disturbs the ordinary affairs of life of that person. It gives that person an exposure, 
albeit a briefer one than a full time custodial sentence, to loss of liberty and to the 
place and circumstances in which that loss of liberty takes place." 

The judiciary has also recognised the value of periodic detention as a sentencing option. 
Smart J in Wilson v Department of Corrective Services91 said -

"Periodic detention is a valuable part of the sentencing alternatives available to a 
court. It has an important role to play when dealing with first offenders, those who 
have had only minor prior offences and those cases where a bond would be 
inadequate but a full time custodial sentence may not be necessary. It is also useful 
where there are pressing family and health considerations." 

To sum up, the cases suggest that periodic detention is regarded by the courts as a lenient 
sentence. The administration of Stage II adds to this perception. An extreme view is that 
once a detainee has reached Stage II the sentence is no more punitive than a community 
service order. However, while Stage II contributes to the perception of leniency the 
practical advantages of this part of the programme should not be overlooked. This is 
because Stage II92 provides a real incentive for detainees to attend every detention 

88 (unreported, 22 April 1993, NSW CCA) at p 4. 

89 (1996) 85 A Crim R 76 at 82. See alsoR vMusumeci (unreported, 30October1997, NSW CCA). 

90 (unreported, 13 April 1994, NSW CCA) at pp 8-9. 

91 (1997) 93 A Crim R 301 at 312. 

92 Discussed in Ch 5 at p 31. 
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period. The threat of cancelling the order or adding penalty detention periods to the 
sentence is simply not enough to ensure adequate motivation for compliance. 93 

(3) Legislature 

According to Hansard the legislature considers the periodic detention programme 
successful. The programme has allowed offenders to continue in paid employment or, 
where offenders are unemployed, to obtain work experience which may assist them to 
find employment in the future. 94 The periodic detention programme causes minimal 
disruption to the family and increases the offender's prospects of rehabilitation by 
reducing the exposure of detainees to the effects of full time incarceration. 95 

The programme further requires the offender to make a practical contribution to the 
community and thus serves the object of returning something of value to the 
community. Each financial year hundreds of community projects are completed by 
periodic detention detainees.96 

While there is general support for a periodic detention programme in some form, 
some members of parliament advocate measures designed to make it tougher. 97 

(4) New South Wales Law Reform Commission 

The New South Wales Law Reform Commission's report on sentencing stated that 
submissions on periodic detention unanimously supported maintaining periodic 
detention as a sentencing option. 98 The submissions supported the programme on the 
basis that it provides judicial officers with a flexible custodial sentencing option which 
allows offenders to maintain ties to the community, continue employment, maintain 
family responsibilities and contribute to the community through- the work 
programme. 99 The Law Reform Commission has also outlined a number of areas of 
difficulty including non-attendance, cancellation of orders and Stage II. 100 These 
criticisms are discussed further below. 101 

93 B Thompson, Research Publication No 28, Attendance Patterns of Periodic Detainees, 1994, NSW 
Department of Corrective Services, Sydney at 28. 

94 NSW Parliamentary Debates, Hansard, Legislative Assembly, 22 November 1995 at 3753-3754, the 
Honourable RJ Debus. 

95 NSWParliamentary Debates, Hansard, Legislative Council, 28May1996at1552, the Honourable 

E Kirkby. 

96 NSW Parliamentary Debates, Hansard, Legislative Assembly, 22 November 1995 at 375-3754, the 
Honourable RJ Debus. 

97 NSW Parliamentary Debates, Hansard, Legislative Council, 28 May 1996 at 1535-1536, the 
Honourable JP Hannaford. 

98 NSW Law Reform Commission, Report No 79, Sentencing, 1996, Sydney at 110. 

99 NSW Law Reform Commission, Report No 79, Sentencing, 1996, Sydney at 111. 

100 NSW Law Reform Commission, Report No 79, Sentencing, 1996, Sydney at 111. 

101 See Ch 6 at p 37, Ch 7 p 47 and Ch 5 p 32. 



4 Net-widening 

( 1 ) Generally 

The legislative aim of periodic detention is to divert offenders from full time 
imprisonment. Before a sentencing judge can order a sentence be served by way of 
periodic detention he or she must have come to the conclusion that a sentence of 
imprisonment is appropriate. 102 Net-widening occurs where periodic detention is 
imposed as an alternative to a less severe sanction, such as a community service order or a 
recognisance with supervision. 103 In other words, if periodic detention operates so as to 
reduce the number of persons who would otherwise have gone to prison, it is 
functioning as intended. If it reduces the number of persons who otherwise would have 
received a non-custodial sanction, it "net-widens" and to that extent fails to operate as an 
alternative to imprisonment. 

Additionally, a type of net-widening may also occur in circumstances where offenders 
sentenced to serve their term of imprisonment by way of periodic detention receive 
longer terms than they would otherwise receive if sentenced to full time imprisonment. 
In the event of cancellation of such an order, the prisoner may find himself or herself 
serving longer terms of full time imprisonment than contemplated or warranted by 
reference to the seriousness of the original offence. 

Currently s 5 ( 1) of the Periodic Detention of Prisoners Act 1981 (N SW) provides that 
periodic detention is not available to offenders sentenced to a term of imprisonment for 
less than three months. This serves to further separate community service orders from 
periodic detention. Implementation of the recommendation of the New South Wales 
Law Reform Commission, that s 5 ( 1) be amended to allow periodic detention for 
sentences of under three months (already available in domestic violence cases), would 
surely lead to greater overlap between these two options and hence increase the danger 
of net-widening. 104 If there is a need for some kind of short term custodial sentence 
which is not imprisonment, perhaps home detention might be utilised. 

102 Periodic Detention of Prisoners Act 1981 (N SW), s 5 ( 1). 

103 I Potas, S Cumines and R Takach, A Critical Review of Periodic Detention in New South Wales, Judicial 
Commission of New South Wales, 1992, Sydney at 1. 

104 NSW Law Reform Commission, Report No 79, Sentencing, 1996, Sydney at 113. It was argued that 
the current restriction should be removed to allow for greater flexibility where offenders are 
sentenced to three months or less and where periodic detention in the circumstances of the case is 
deemed appropriate. The only concern raised in regard to this proposal was that it may lead to 
net-widening, with offenders who currently receive CSOs being sentenced instead to periodic 
detention. 
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The Law Reform Commission was of the opinion that net-widening could be 
prevented with the appropriate safeguards.105 Whether or not effective safeguards could 
be introduced, it seems desirable, particularly in the light of the growing number of 
alternatives to imprisonment, that the courts be given clear guidelines as to when one 
rather than another sentencing option ought to be used. Unless this is done, there are 
two dangers - first, net-widening may occur and second, it will be more difficult for the 
courts to attaiii consistency of approach in sentencing. Home detention has added some 
complexity to the issue of net-widening. 

In R v Smith 106 the Court of Criminal Appeal, by majority, rejected the Crown's 
submission that in assessing whether home detention is an adequate sentence it should 
regard home detention as a more lenient sentence than full time incarceration. 107 

The court stated that some "expressions" used in s 4( 1) of the Home Detention Act 

1996 (N SW), which sets out the objects of the Act, did not enable it to accept the 
Crown's submissions. Section 4(1) states - "The objects of this Act are to provide for 
home detention as a means of serving a sentence of full time imprisonment . .. " (Emphasis 
added.) The court did not, however, offer any further analysis of the significance of 
s 4(1). 

This decision appears to reflect the legislative intention underlying the introduction 
of home detention, which is to provide an economically viable alternative to full time 
incarceration. However, the court seems to have taken a different view of the legislative 
intent underlying the Periodic Detention of Prisoners Act 1981 (NSW). Thus, in 
R v Bang108 Badgery-Parker J said -

"A literal interpretation of the provisions of the Periodic Detention of Prisoners Act 

1981, might be thought to require a sentencing judge to engage upon a two-stage 
process: first, to determine the appropriate sentence of imprisonment, and then, 
having reached a conclusion about that, to undertake examination of the question 
whether in the circumstances of the particular case that sentence ought be served 
by way of periodic detention. Indeed, I think it is correct to say that that approach 
was regularly adopted by judges of the District Court and of the Supreme Court 
over a period of years without criticism from the Court of Criminal Appeal. 

However, the two stage approach has now been held by this court to be invalid: 
Duroux (unreported, 11 April 1991, NSW CCA), Pangallo (unreported, 13 
August 1991, NSW CCA)." 

Based on the terms of the legislation, it is not easy to reconcile these differing 
interpretations. It is difficult to understand why a two stage process is not permissible in 
the case of periodic detention (a sentence of imprisonment served by way of periodic 

105 NSW Law Reform Commission, Report No 79, Sentencing, 1996, Sydney at 114. 

106 (unreported, 27 August 1997, NSW CCA). 

107 This submission was based on an analogy with the court's stance on periodic detention in 
R v Hallocoglu (1992) 29 NSWLR 67. 

108 (unreported, 1September1992, NSW CCA) at pp 17-18. 



Net-widening 

detention) but is in the case of home detention. A clue is provided by the different 
procedures that are adopted at the time of sentencing. 

Periodic detention is an option exercised at the time that sentence is imposed, whereas 
in the case of home detention, it is "a matter for decision after the sentence is imposed 
whether it w~ be permitted to be served by way of home detention". For home 
detention the sentence of imprisonment imposed is stayed (the execution of the sentence 
is suspended) whilst an assessment of suitability for home detention is made. This 
approach is intended to avoid the possible net-widening effects of home detention. One 
wonders whether a similar approach should also be adopted by the legislature for 
periodic detention. 

In R v Smith109 Grove J summed up as follows -

"My conclusion therefore is that an order for home detention is a collateral order to 
a sentence of imprisonment and accordingly is not a matter to be taken into 
account by this court in assessing the adequacy of a term of imprisonment imposed 
in the court from which appeal is brought. That conclusion is, I consider, 
compatible with the ordinary separation of responsibility (subject to 
Administrative Law jurisdiction) that it is for the executive to determine how, 
where and under what conditions a sentence of imprisonment imposed by a court 
is to be served." 

On the other hand, a right to consider the administration of the periodic detention 
programme in deciding whether to order a sentence be served by way of periodic 
detention was established in R v Chung110 Studdert J said -

"As was pointed out inHallocoglu (supra) a prisoner serving a sentence by way of 
periodic detention usually serves but one-third of it actually in periodic detention 
and the rest of the sentence is not more punitive than a community service order. 
In Roberts ( 1994) 7 4 A Crim R 301 [ ( 1994) 73 A Crim R 306] the submission 
that it was wrong for this court to have regard to the administrative arrangements 
in the operation of the system of periodic detention was rejected." 

It would seem that the decision in R v Smith cannot be easily reconciled with the court's 
decision in R v Bang. Perhaps it is merely a matter of waiting for more decisions to 
emerge from the Court of Criminal Appeal on home detention to clarify these issues. 
Meanwhile, the distinct approaches taken in relation to these two sentencing options 
may lead to some confusion and uncertainty and are inimical to the goal of attaining 
consistency of approach in sentencing. 

109 (unreported, 27 August 1997, NSW CCA) at pp 11-12. 

110 (unreported, 15 December 1995, NSW CCA) at p 14. 
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(2) Introduction of home detention in New South Wales 
As discussed, home detention has many similarities to periodic detention and was 
introduced as an alternative to full time incarceration. It commenced operation in 
February 1997 and by the end of May, there were 35 offenders who had received a home 
detentioJ.?. order. Home detention restricts the liberty of offenders by subjecting them to 
detention in their own homes, to intensive supervision and electronic surveillance. They 
may be permitted to leave home for specific purposes, such as employment, but 
surveillance is very strict. Like periodic detention, it is a more cost-effective sanction than 
full time imprisonment.111 

The sentencing court may make a home detention order only after it has decided to 
impose a term of imprisonment of 18 months or less. 112 The Home Detention Act 1996 
(NSW) provides that an offender should not be diverted to home detention if he or she is 
suitable for a non-custodial order or periodic detention. 113 On a scale of seriousness, this 
effectively places home detention between full time incarceration and periodic detention 
in the hierarchy of sentencing options available to the court. 

When home detention was being considered as a sentencing option thought was 
given to the problem of net-widening. The Legislative Council said114 -

"Notwithstanding the benefits of home detention, the bill raises a number of concerns, 
in particular the potential for net-widening as a result of the availability of alternative 
sentencing. It is imperative that the overall number of detainees in New South Wales 
does not increase as a result of this legislation. I understand that the government has 
tried to address this by structuring the sentencing conversion process in a way which 
should preclude such an abuse of the option. However, this must be accompanied by 
an information program to ensure that both the judiciary and the public view home 
detention as a serious punishment and not a form of soft-option sentencing." 

Home detention is ranked above periodic detention in seriousness but there are some 
complicating factors which may cause some confusion or uncertainty. An offender may 
be eligible to serve his or her sentence by way of periodic detention where he or she has 
been sentenced to a term of imprisonment between three months and three years, i 1s 
whereas an offender may be eligible to serve home detention only if the term of 
imprisonment does not exceed 18 months. 116 It seems incongruous to rank home 
detention above periodic detention in a severity scale when home detention has a 
statutory ma,ximum term which is half that of periodic detention. 

111 NSW Parliamentary Debates, Hansard, Legislative Council, 15 October 1996 at 4732, the 
Honourable JW Shaw. 

112 Home Detention Act 1996 (NSW), s 5. 

113 Home Detention Act 1996 (NSW), s 4(2). 

114 NSW Parliamentary Debates, Hansard, Legislative Council, 15 October 1996 at 4760, the 
Honourable RSL Jones. See also NSW Parliamentary Debates, Hansard, Legislative Council, 
15 October 1996 at 4738, the Honourable A Symonds and NSW Parliamentary Debates, Hansard, 
Legislative Council, 15 October 1996 at 4743, the Honourable I Cohen. 

115 Periodic Detention of Prisoners Act 1981 (N SW), s 5 ( 1). 

116 Home Detention Act l 996 (N SW), s 5 ( 1). 
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Nevertheless, it seems that in selecting a sentence, the judicial officer might consider 
the following -

1. Is a sentence of imprisonment warranted in the particular circumstances of 
the offence, having due regard also to factors pertaining to the offender? 
(This is a critical or fundamental question for both periodic and home 
detention options.) 

If the answer is no, then neither periodic detention nor home detention is a 
viable sanction. If the answer is yes, then consideration should be given to 
whether it is appropriate to order the sentence be served by way of periodic 
detention or home detention. (Home detention will not be an option if the 
appropriate term exceeds 18 months and periodic detention will not be an 
option if the term exceeds three years.) 

2. If the offender qualifies as a potential candidate for both periodic detention 
and home detention, then, by application of the principle of parsimony, and 
all other things being equal, periodic detention should be given in preference 
to home detention. 

Members of the Court of Criminal Appeal may not always agree with the latter 
proposition. In Tsokos, Hulme J has suggested that no court which is "unable to impose a 
sentence it regards as theoretically the most appropriate, is obliged to impose a sentence 
that is more lenient. The correct approach is to choose from the available options the 
sentence which is most appropriate" .117 

In R v Milsom, 118 the Court of Criminal Appeal held that where periodic detention is 
being considered as an alternative to full time custody, itself being a form of custody, but 
being for some reason unavailable, the proper course is for the court to consider again 
full time custody. 

Section 6 of the Home Detention Act 1996 (NSW) provides that a home detention 
order cannot be made in respect of the following serious offences - murder, attempted 
murder or manslaughter, sexual assault of adults and sexual assault involving children, 
armed robbery, offences involving firearms, assault occasioning actual bodily harm or a 
more serious assault and stalking. Section 7 of the same Act further restricts eligibility for 
home detention to offenders who have not been convicted in the past of murder, 
manslaughter, stalking and domestic violence offences. No such legislative restrictions 
apply to periodic detention. Paradoxically, it is possible to sentence offenders· who have 
worse records or who have committed more serious types of offences to periodic 
detention (the less severe penalty) than to home detention (closer to full time 
incarceration). 

Yet by ranking home detention as a more severe sanction than periodic detention, the 
latter is pushed further from imprisonment and closer towards community service 
orders. In a sense, periodic detention now falls between community service orders and 
home detention. If there is intended to be a hierarchy of penalties, it is a confusing one, 

117 R v Tsokos (unreported, 19 June 1995, NSW CCA) per Hulme J. 
118 (unreported, 10 December 1997, NSW CCA) per Abadee J. 
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and one which makes the task of attaining consistency of approach in sentencing so 
much more difficult. 

In introducing community-based alternative sentencing measures, the legislature 
must permit sentencers to appreciate the object of such measures so that they may 
determine why one sentencing option rather than another is to be preferred. 
Accordingly, there would be considerable benefit if the legislature were to indicate just 
how these alternatives to imprisonment relate to each other, provide guidelines for their 
use and articulate the priorities to be given to them. At the same time it is important that 
guidelines remain sufficiently flexible, as it is important to retain the degree of discretion 
necessary to ensure that the courts, in any particular case, are able to meet the ends of 
justice. 

(3) Use of periodic detention as a sentencing option 

It has been observed that periodic detention119 -

"has an important role to play when dealing with first offenders, those who have 
had only minor prior offences and those cases where a bond would be inadequate 
but a full time custodial sentence may not be necessary." 

Placed as it is between full time custody and non-custodial dispositions, there is a 
constant concern that the availability of periodic detention may draw many offenders 
into a harsher penalty type. 

Periodic detention does not appear to be treated as equivalent to a term of full time 
imprisonment for a variety of reasons including the administration, or application of 
Stage II of the programme. 120 The result is that prison sentences are often increased 
when they are to be served by way of periodic detention, which is itself a form of 
net-widening. This effect is particularly evident when orders for periodic detention are 
cancelled and the sentence is converted to full time imprisonment. The result is that 
instead of moderating the severity of sentences in many cases they may be having the 
opposite effect. 

In R v Mikas121 Hunt CJ at CL commented -

"It is well accepted now that, where it is intended to make an order that a sentence 
be se-rved by way of periodic detention, the length of the sentence imposed will 
often be longer than one which would have been appropriate if the sentence were 
to be served by way of full time custody. This is because of the recognition that 
periodic detention has a strong degree of leniency built into it and that it is 
outwardly less severe in its denunciation of the crime." 

119 Wilson v Department of Corrective SenJices (1997) 93 A Crim R 301at312. 

120 R v Falwn (unreported, 20 February 1992, NSW CCA); R v Pangallo (unreported, 13 August 1991, 
NSW'CCA). 

121 (1996) 85 A Crim R 34 at 47-48. 
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Similarly, in R v Sommerville122 Simpson J said -

"A fair reading of his Honour's remarks on sentence suggests that [the sentencing 
judge] did in fact take that course and increased the sentence by reason of the 
periodic detention order. His Honour did not envisage a full time sentence of 
!WO years. There was no error in what his Honour did at the time he sentenced the 
applicant. But subsequent events have wrought a change in the sentence then 
imposed such, in my opinion, as to make it excessive in the circumstances." 

It might even be argued that by increasing the term of the sentence the leniency built into 
periodic detention is abrogatedl23 -

''Nevertheless it [periodic detention] is a severe punishment. Insofar as the severity 
of the hardship caused by it during the time it is being served is less than it is in the 
case of a full time custodial sentence, that disparity can be dealt with by increasing 
the length of the periodic sentence. It is not as if one cannot, by adjusting the 
length of the term to be served by way of periodic detention, end up with a 
sentence every bit as onerous for the recipient of it than if he had received a 
substantially shorter full time custody." 

One might question whether this practice of increasing sentences where they are served 
by way of periodic detention detracts from the original legislative · intention of 
parliament and is in fact contrary to s 5 ( 1) of the Periodic Detention of Prisoners Act 1981 
(NSW) which, on the literal approach discussed above, requires the sentencing judge to 
sentence the offender to a specified term of imprisonment and then consider whether it is 
appropriate for that sentence to be served by way of periodic detention. 

In Wilson v Deparnient of Corrective Services, 124 the court suggested that the problem 
could be overcome by giving the judge power to indicate at the time periodic detention 
is imposed what full time custodial sentence would be appropriate if there were rio 
periodic detention, with credits to be given for any periodic detention served. 

( 4) Political climate 

In today's political environment there is an obvious tension between "get tough on 
crime" or "enough is enough" policies and the movement away from the use of full time 
imprisonment to community-based options which are more humane and cost-effective. 
This tension appears to be one of the factors contributing to net-widening, as well as 
drawing some offenders who might otherwise go to gaol into periodic detention and 
home detention programmes. 

122 (1995) 36 NSWLR 184 at 198. 

123 R v Sadebath (1992) 16 MVR 138 at 141-142 per Allen J. 
124 (1997) 93 A Crim R 301. 
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That the public is demanding harsher penalties is reflected in the statements of some 
members of parliament. For example, the Honourable CJ Lynn stated in the 
parliamentary debates on home detention that125 -

"The Government appears to have forgotten that society demands that criminals 
b~ punished for criminal behaviour, rather than be rewarded for it with a range of 
soft rehabilitation options." 

Reverend the Honourable FJ Nile in the same debate made similar observations126 -

"The perception in the community is that governments are soft on crime. Some 
members of this House seem only to focus on the criminal. They advocate, first, 
rehabilitating the criminal rather than seeking to deter people from committing 
crimes. The issue must be balanced by remaining focused on the victim, who must 
always be our prime concern, rather than the criminal." 

Periodic detention and home detention appear to be considered soft options by some 
despite the fact that they are designed to divert offenders who are sentenced to full time 
imprisonment and are in themselves quite punitive sanctions. The result of this conflict 
of opinion is that community-based options have been used for less serious offences 
when in fact, if the aim of reducing the prison population is to be achieved, .they should 
be used for more serious offences. 127 

The New South Wales Law Reform Commission has argued in relation to home 
detention that the restrictions placed on eligibility in ss 6 and 7 of the Home Detention 

Act 1996 (N SW) reduce the flexibility and discretion of the sentencing court. The 
offence of manslaughter demonstrates the point that there are varying degrees of 
culpability in offences and no offence should be automatically disqualified. 128 

( 5) Conclusion 

A root cause of net-widening appears to lie in the perception of the courts that periodic 
detention is a lenient disposition and is not "equivalent" to full time imprisonment. This 
is an inherent problem in practically all sentencing alternatives and needs to be 
addressed. 

The legislature clearly envisages a link between full time custody and the imposition 
of a term of periodic detention. Periodic detention is not, nor is it intended to be a 
sentence in its own right. Unless courts are prepared to sentence offenders to periodic 
detention on the basis that the sentence would otherwise warrant the imposition of a 
custodial sentence of the same length, and no more, there is a risk that any leniency that is 

125 NSW Parliamentary Debates, Hansard, Legislative Council, 15 October 1996 at 4734, 
the Honourable CJS Lynn. 

126 NSWParliamentaryDebates,Hansard, Legislative Council, 15October1996 at4758, Reverend the 
Honourable FJ Nile. 

127 Probation and Parole Officers' Association of New South Wales, Policy Statement No 5, 
Periodic Detention, 1990, Sydney at 3. 

128 NSW Law Reform Commission, Report No 79, Sentencing, 1996, Sydney at 149-150. 
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built into periodic detention will not materialise. Accordingly the authors are of the view 
that the current law which prohibits the application of a two stage process in 
determining the length of an order for periodic detention contributes to net-widening 
and therefore ought to be reversed. 

Th~re may be a number of informal procedures which courts could adopt for 
reducing the risks associated with net-widening. These involve the application of some 
simple tests to the sentence about to be imposed. Thus, having determined that a 
sentence should be served by way of periodic detention the judicial officer could ask 
himself or herself the following -

1. But for the availability of periodic detention as a sentencing option, would a 
sentence of imprisonment be warranted in this case? If the answer to this 
question is no, then periodic detention should not be considered as a viable 
option. 
If the answer is yes, then the next question must relate to the length of the 
term to be imposed. Here the following hypothetical question could be asked-

2. If the length of the term of periodic detention I propose to impose were to be 
cancelled shortly after imposition as a consequence of a breach, would the 
balance of that term to be served in full time custody be regarqed as fair and 
reasonable, having regard to all the circumstances of the case. 

By ranking home detention as more severe than periodic detention in the hierarchy of 
penalties while at the same time restricting eligibility for home detention to those who 
have committed certain offences, the legislature has created several anomalies. These 
need to be reviewed in order to assist the courts in making rational sentencing decisions 
when choosing between these two alternative sanctions. 

Generally there appears to be considerable overlapping of purpose in both periodic 
detention and home detention and yet there does not always appear to be a rational basis 
for justifying some of the differences in the eligibility criteria, and other restrictions and 
procedures required for the imposition these sanctions. Certainly, consideration could 
be given to the provision of some broad legislative guidelines indicating when one 
option rather than another ought to be imposed. This would assist sentencers to achieve 
a consistent approach in the use of these measures. 

Indeed, more radical than this, some thought might be given by policy-makers to a 
rationalisation or merger of the two programmes into one. Perhaps the method of 
determining whether an offender is suitable for home detention should be adopted for 
periodic detention. This would require the sentencer to first impose a sentence of 
imprisonment, then stay the execution of it while a suitability report is prepared and 
considered by the court. In this way the incidence of net-widening could be minimised. 
In any event, any reform proposal affecting one sentencing option should not be viewed 
in isolation but should be considered in relation to how it may impact on others. 
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5 Stage II - Non-residential Stage of Programme 

The issue of whether Stage II of the periodic detention programme should be retained or 
abolished is an integral part of the net-widening debate. On the one hand judges appear 
to perceive Stage II as diminishing the viability of periodic detention orders whilst on 
the other hand there are substantial practical arguments in favour of retaining it. 

Stage II of the periodic detention programme is non-residential. Detainees on 
Stage II are required to report directly to a nominated work site on each of the two days 
of their weekly detention. Detainees are eligible for Stage II when they have completed 
either three months or one-third of their sentence, whichever is greater. 

Previously, one of the most prevalent criticisms of Stage II was that it lacked 
legislative backing. In his second reading speech, The Honourable WH Haigh, the then 
Minister for Corrective Services said129 -

"Stage II is a programme available to periodic detainees who have served a 
reasonable proportion of their sentence and whose behaviour and attitude are 
considered reliable and satisfactory for release to work outside the prison, and be 
exempt from attendance at the prison on Friday and Saturday evenings. Under this 
arrangement, the offenders merely report to nominated work sites on Saturday and 
Sunday, between the hours of 8.00 am and 4.30 pm and are permitted to remain at 
their home on Friday and Saturday evenings. Clause lO(l)(b) and clause 11 now 
place these Stage II programmes on a firm legislative base." 

Thus s 11 of the Act firmly gives Stage II legislative backing. Wood J confirms the 
legislative backing in R v Randall130 stating - "The lack of legislative authority for that 
administrative approach had been cured as a result of the 1983 amendment." 

Before progressing to Stage II of the programme the detainee's application is assessed 
by a committee. The committee examines, inter alia, the detainee's attitude to work, 
offences and eligibility. Thus, the progression to Stage II does not occur automatically as 
soon as the detainee has completed the required portion of his or her sentence. 
Furthermore there is no right to remain on Stage II once it has been granted. Detainees 
are put back to Stage I if they fail to attend a work site without prior approval or if they 
receive an adverse report from the work site supervisor. 131 In 1996 the Stage II 
committee dealt with 1124 applications for Stage II of which 768 were successful. 132 

129 NSW Parliamentary Debates, Hansard, Legislative Council, 27 November 1980 at 3901-3902, the 
Honourable WH Haigh. The references to ell 10 and 11 should actually be read as a reference to 

ss 10 and 11 of the Periodic Detention of Prisoners Act 1981 (N SW). 

130 (unreported, 19 April 1994, NSW CCA). 

131 S D'Silva, "Changes to the Periodic Detention Programme" ( 1997) 2(9) Direct Link D L 4-D L 5. 

132 Information provided by NSW Department of Corrective Services, December 1997. 
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The New South Wales Law Reform Commission addressed the issue of Stage II in its 
report on sentencing and recommended that it be discontinued. 133 Arguments 
supporting this recommendation are political rather than practical. It was submitted to 
the Law Reform Commission that Stage II is inconsistent with "truth in sentencing" as a 
detainee~s progression to Stage II is an administrative, as opposed to a judicial, decision. 
Secondly, as a result of Stage II, periodic detention is viewed as overly lenient by both 
the public and the judiciary. Thirdly, it was argued if Stage II was discontinued it may 
encourage a greater use of periodic detention as a sentencing option. 134 

Alternatively, there are a number of practical arguments for retaining Stage II. It 
provides detainees with an incentive to comply with their order especially where the 
sentence is at the upper end of the scale. 135 Experience has also shown that once detainees 
progress to Stage II the attendance rate increases. The attendance rate for Stage II 
is 95%.136 Additionally Stage II is a management tool which helps protect detainees who 
may be at risk while residing at the centre and it frees up accommodation that may be 
used for new arrivals. Stage II is cheaper to administer than Stage I as detainees must 
provide their own transport to and from the work site and their own lunch. 

Critics have argued that Stage II of the programme is equivalent to a CSO. This is not 
a valid criticism because periodic detention involves a greater number of hours of 
community service work (two concurrent days per week), is more regimented and does 
include the risk of falling back to Stage I for unsatisfactory performance. Further, it does 
not does not include the flexibility built into a CSO. 137 

The administrators of the periodic detention programme fully support Stage II and 
claim that it provides a vital management tool and a necessary incentive for detainees to 
attend and be of good behaviour. 138 They argue that abolition of Stage II would make 
the administration of the programme a much more burdensome task and would result in 
failure rates increasing. In turn, this would harm both the public's and the courts' 
perception of the programme as a whole and therefore is a central consideration in any 
debate on the abolition of Stage II. 

The Law Reform Commission also explored a number of alternatives to Stage II. The 
first proposal would allow the sentencing court to set a minimum term at the time of 
making the periodic detention order. After the expiration of the minimum term the 
offender would be eligible to apply for Stage II. 139 Another option would be to give the 
sentencing court the discretion to exclude Stage II for a particular offender. The final 

133 NSW Law Reform Commission, Report No 79, Sentencing, 1996, Sydney at 135. This was also 
recommended by the Probation and Parole Officers' Association ofNSW in Policy Statement No 5, 
Periodic Detention, 1990, Sydney at 2. 

134 NSW Law Reform Commission, Report No 79, Sentencing, 1996, Sydney at 139. 

135 NSW Law Reform Commission, Report No 79, Sentencing, 1996, Sydney at 137-138. 

136 S D'Silva, "Changes to the Periodic Detention Programme (1997) 2(9) Direct LinkDL 4-DL 5. 

137 NSW Law Reform Commission, Report No 79, Sentencing, 1996, Sydney at 137-138. 

138 Information provided by the NSW Department of Corrective Services, 12 September 1997. 

139 For a further discussion of this proposal see Attorney General's Department of NSW, Sentencing 
Review 1994, Sydney at 25-27. 
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proposal would be to legislatively provide for Stage II. 140 This last proposal is redundant 
if one accepts that Stage II is already authorised by s 11 of the Act. 

Upon analysis of the above material the Law Reform Commission came to the 
conclusion that Stage II of the programme should be discontinued on the basis that it 
interf~res with the concept of "truth in sentencing'' as it amounts to administrative 
interference with the original sentence imposed by the court. Secondly, Stage II 
incorporates too much leniency into an already lenient sentencing option which 
undermines both public and judicial confidence in the scheme. Finally, the Law Reform 
Commission does not believe that there is a legislative base for the Stage II 
programme. 141 

In response to this criticism from the Law Reform Commission and the concerns of 
the judiciary in relation to Stage II, the administration of the periodic detention 
programme have proposed legislative changes to Stage II. The proposed legislation 
would require detainees to complete 50% or six months of their sentence (whichever is 
greater) prior to being eligible for Stage II. If this legislation is successful it will have the 
secondary effect of giving Stage II undeniable legislative backing. Further, it is being 
considered whether the committee in charge of determining Stage II applications should 
be formalised as an independent statutory committee headed by a former judge or 
magistrate. If implemented these reforms should have the effect of increasing the 
judiciary's confidence in Stage II of the programme and generally in the administration 
of the programme. 

The only criticism of the proposed changes is that it removes the Stage II incentive for 
those detainees who are sentenced to a term of between three and six months. If upon 
implementation it is shown that absenteeism increases in this group of detainees it may 
be necessary to develop another incentive for detainees with sentences of under six 
months. One such proposal would be to grant detainees a detention period off for every 
12 weeks of consecutive attendance. 

The view advocated by the authors of this monograph is that the courts should be 
empowered to specify a minimum term in conjunction with an order for periodic 
detention but that the failure to do so would mean that offenders would automatically be 
considered for Stage II in accordance with the administrative arrangements now in 
place. Further, to avoid any doubt concerning the legitimacy of Stage II it would be 
desirable to enact legislation expressly authorising the programme. 

140 NSW Law Reform Commission, Report No 79, Sentencing, 1996, Sydney at 140. 

141 NSW Law Reform Commission, Report No 79, Sentencing, 1996, Sydney at 141-142. 
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6 Non-attendance 

( 1 ) Generally 

The most common criticism of the periodic detention programme from the press and 
politicians142 is the high rate of non-attendance by detainees. In the week ending 
16 November 1997, 1549 offenders were required to attend a PDC, whereas 
917 actually attended. 143 These weekly statistics issued by the New South Wales 
Department of Corrective Services must be used with caution as at that time special 
circumstances prevailed and they do not accurately illustrate the number of detainees 
who fail to attend periodic detention each week. 144 Generally, on a weekly basis 
somewhere up to one in ten detainees will fail to attend, and a proportion of these 
non-attendees will have a legitimate excuse for their absence. 

Leave of absence may be granted retrospectively. 145 For example, a de~ainee may call 
in sick on Friday night but it will not be until the following week that a medical 
certificate and formal application for leave of absence are presented. This detainee's 
absence will be recorded in the weekly statistics whether or not leave of absence has been 
granted at a later date. 

Leave of absence may be granted on four grounds146 -

• for health reasons; 

• on compassionate grounds; 

• on the ground that the detainee is in custody; or 

• for any other reason the Commissioner believes to be sufficient. 

The Commissioner or the Commissioner's delegate may also direct a detainee to take 
leave of absence where147 -

• the presence of the detainee would constitute a threat to the personal safety or 
health of the detainee or any other person; or 

• the detainee or some other detainee is suffering from a contagious or infectious 
disease. 

142 Editorial, "Part-time Jail System Under Attack", The Sydney Morning Herald, 13 September 1996 at 
4 and D Lewis, "Penalties For Breaching Periodic Jail Toughened", The Sydney Morning Herald, 
19 September 1996 at 6. 

143 Weekfy States, 16 November 1997, NSW Department of Corrective Services, Sydney at 1. 

144 See Ch 3 at p 15. 

145 Periodic Detention of Prisoners Act 1981 (NSW), s 20(2). 

146 Periodic Detention of Prisoners Act 1981 (N SW), s 20 ( 1). 

14 7 Periodic Detention of Prisoners Act 1981 (N SW), s 20A(l) and ( 2). 
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It has been argued that regulating leave of absence in combination with acting swiftly 
where the cancellation of an order is warranted are the keys to the success of the periodic 
detention programme and gaining public support for the programme. 

( 2) The two approaches to non-attendance 

In response to the non-attendance of detainees two strategies have been implemented. 
Offenders are assessed for suitability for periodic detention before they are sentenced to 
serve their term of imprisonment by way of periodic detention and secondly, the Periodic 

Detention of Prisoners Act 1981 (NSW) contains a number of provisions designed to 
deter and respond to non-attendance in an effective manner. 

(a) Suitability of offenders 

The question of suitability of offenders for the periodic detention programme is 
intricately connected to reducing rates of non-attendance. The very nature of the 
programme requires the detainee to report to serve his or her sentence of his or her own 
volition and for some offenders this duty is simply beyond their capabilities .. 

Section 5(1) ofthePeriodicDetentionofPrisonersAct 1981 (NSW) makes suitability of 
offenders for the periodic detention programme a factor to be considered before making 
an order that a sentence be served by way of periodic detention. In deciding whether the 
offender is suitable for periodic detention the court must consider a report prepared by 
the New South Wales Probation and Parole Service. Concerns have been expressed that 
these reports are in some cases inadequate as the probation and parole officers are 
regularly asked to give an immediate oral assessment in court without proper 
consultation with the offender. The value of these assessment reports is . diminished 
significantly in those cases. The court must also be satisfied that there is accommodation 
available in a PDC for the offender and that travel to and from the centre will not impose 
undue inconvenience, strain or hardship on the offender .148 

A number of factors need to be considered in determining whether an offender is 
suitable for periodic detention and perhaps it should be legislatively provided that 
pre-sentence reports must address these factors. Any medical condition from which an 
offender may be suffering, of a physical or psychological nature, will need to be 
considered, as will the offender's need for ongoing medical treatment. 

Offenders with serious alcohol and drug abuse problems may not be suitable for 
periodic detention as past experience has shown that this group of offenders have higher 
failure rates. 149 Concerns have been expressed by New South Wales Department of 
Corrective Services personnel that such offenders are becoming more prevalent in the 

148 It is curious that hardship to the offender should be a ground for denying periodic detention as the 
alternative is full time imprisonment. It seems unfair also that an offender be penalised simply 
because there is no accommodation available at the time of sentencing. 

149 S D'Silva, "Periodic Detention - For Which Type of Offender is it Suitable?" (1996) 8(8)]udicial 
Officers) Bulletin 5 9. 
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programme and are often disruptive and unfit for work. It has been suggested in order to 
overcome these difficulties it should be a condition of the periodic detention order that 
offenders with chronic drug and alcohol problems first attend a rehabilitation centre for 
a certain period before commencing their sentence. 

T~e offender's work and family commitments will be an important consideration. 
Shift workers may need to work on weekends and single parents will need to have 
suitable child care available during each detention period. If an offender is awaiting the 
outcome of outstanding charges and is likely to receive a sentence of full time custody he 
or she may not be appropriate for periodic detention. 150 

Without being informed of all these factors it would difficult for a judge to adequately 
assess whether a particular offender is capable of complying with a periodic detention 
order and all that this entails. 

According to the New South Wales Law Reform Commission, the Probation and 
Parole Service assesses suitability on a case-by-case basis as there are few legislative 
guidelines to assist in assessment. 151 Unlike the Home Detention Act 1996 (N SW) the 
Periodic Detention of Prisoners Act 1981 (NSW) does not restrict the availability of the 
sanction based on the offence committed or the offender's antecedents. It has been 
argued that a similar legislative framework should be set up for the periodic detention 
programme in an attempt to reduce non-attendance. 152 However, the value of restricting 
the discretion to order periodic detention according to the offence committed in order to 
promote attendance is questionable. 

It would be much more useful to conduct detailed research into the types of offenders 
who fail to complete their orders due to non-attendance and then apply this knowledge 
to the process of assessing suitability. One study has been conducted after the 
introduction of the requirement for suitability reports in 1991 and showed a slight 
improvement in attendance rates. 153 It is now timely to undertake further research into 
the issue of suitability and examine the quality of these reports. The results of the 
research should assist in the formulation of some eligibility criteria for periodic detention 
as well as contribute to more accurate reports. It would be a basis for informing the 
probation service and the courts as to which groups or characteristics of offenders 
constitute the low and high risk categories. 

To make the process of assessing suitability more efficient and effective it has been 
suggested that the onus should be placed on offenders to demonstrate their suitability 
for periodic detention through reports from medical practitioners, drug rehabilitation 
centres, references from employers and family members. 154 Certainly the offender's 

150 S D'Silva, "Periodic Detention - For Which Type of Offender is it Suitable?" (1996) 8(8)]udicial 
Officers) Bulletin 59. 

151 NSW Law Reform Commission, Report No 79, Sentencing, 1996, Sydney at ll8. 

152 NSW Law Reform Commission, Report No 79, Sentencing, 1996, Sydney at ll8. 

153 B Thompson, Research Publication No 28, Attendance Patterns of Periodic Detainees, 1994, NSW 
Department of Corrective Services, Sydney at 3. 

154 S D'Silva, "Periodic Detention - For Which Type of Offender is it Suitable?" (1996) 8(8)]udicial 
Officers) Bulletin 59. 
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advocate should play a significant part in convincing the court that his or her client has 
the willingness and capacity to comply with the terms of any periodic detention order 
that the court may be minded to impose. In the Australian Capital Territory, courts are 
required to explain the operation, conditions and breach consequences of a periodic 
detention order and obtain the consent of the offender prior to making an order155 in an 
attempt to filter out unwilling participants. 

(b) Administrative action 

The legislation addresses the issue of non-attendance by a number of methods. 
Section 21 of the Periodic Detention of Prisoners Act 1981 (N SW) allows the sentence of a 
detainee to be extended one detention period for each detention period the detainee has 
failed to report with or without leave of absence. Where the detainee has failed to report 
without leave of absence the detainee's sentence may be increased by a further penalty 
detention period (up to a maximum of six weeks). 

The maximum period was increased from two to six weeks in the 1996 amendments 
due to the delay between commencing proceedings to cancel an order for periodic 
detention and the hearing date. In this period it was observed that detainees continued to 
fail to report without having their sentence increased by further penalty· detention 
periods. The increase of the maximum number of weeks which can be added to a 
sentence is designed to act as one of several deterrents for non-attendance. 

In accordance with s 25(3A) of the Act the court must cancel an order for periodic 
detention upon application by the Commissioner of Corrective Services where the 
detainee has failed to report without leave of absence on three occasions. Currently the 
average delay between commencement of a cancellation application and the matter 
being heard is approximately four months. This period is extended where the matter is 
adjourned. 156 While promoting swift action on non-attendance is desirable, the threat of 
cancelling periodic detention orders may not necessarily lead to improved attendance 
rates. 157 

The 1996 amendments introduced bys SAA require the court upon making an order 
for periodic detention, to also make an order requiring the periodic detainee to submit to 
the taking of identifying particulars, that is, photographs and fingerprints. This 
provision was introduced to ensure that the person appearing on the order for periodic 
detention was actually the person who attended. There were cases where another person 
was sent in place of the person appearing on the order. 158 

155 Periodic DetentionAct 1995 (ACT), s 6(l)(c) and (l)(e). 

156 Information provided by the NSW Department of Corrective Services, 12 September 1997. 

157 B Thompson, Research Publication No 28, Attendance Patterns of Periodic Detainees, 1994, NSW 
Department of Q)rrective Seivices, Sydney at 28. 

158 New South Wales Parliamentary Debates, Hansard, Legislative Council, 17 April 1996 at 100, the 
Honourable MR Egan. 
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(3) Conclusion 

Despite views to the contrary, periodic detention is an onerous sentence. It entails the 
disruption of the detainee's life every Friday evening until Sunday in the case of weekend 
detention and for a corresponding period in the case of midweek detention. The detainee 
must constantly adjust between the prison environment and their day-to-day social life 
and occupation. These features of the periodic detention programme, which may run for 
years, demand a substantial amount of self-discipline from each detainee. It is this 
requirement of self-discipline combined with the constant disruption to the detainee's 
life and the community service work that substitutes for what would otherwise be 
recreation time, which ensures that periodic detention is an onerous sentence. As a result 
of the very nature of the periodic detention programme it is inevitable that there will be a 
certain degree of non-attendance and that non-attendance at some level must be 
managed and tolerated. 

An important issue that needs to be tackled in regard to non-attendance is public 
awareness of actual non-attendance rates. Exaggerated claims of non-attendance should 
not be used by the media or politicians to bring the periodic detention programme into 
disrepute. The issue of non-attendance highlights the need to change the community's 
attitude to periodic detention and acknowledge the value of the progra.mple not only to 
the detainees but also to the community itself. At the same time care should be taken that 
only those offenders who have reasonable prospects for conforming to the requirement 
of the periodic detention regime should receive this sentence. 

39 



7 Cancellation Orders 

( 1 ) Generally 

Issues relating to the cancellation of periodic detention orders have been the subject of 
much judicial consideration in recent case law. It is in this area that a number of 
legislative changes need to be seriously considered in order to remedy a number of 
failings of the current legislative scheme. 

(2) Ambiguity in the legislation 

It has been argued that the court's power to cancel orders for periodic detention in 
s 25(1) of the Periodic Detention of Prisoners Act 1981 (NSW) is ambiguous. 
Section 25 ( 1) states -

"(l) If an order for periodic detention is in force in respect of a person, the court 
that made the order may cancel the order -

(a) on application by the person or the Commissioner; or 

(b) without application, if it appears to the court that there is good reason for 
doing so." 

Hunt CJ at CL in R v Roome159 stated in relation to s 25(1) -

"That subsection does not make it clear whether the court is permitted to make 
such an order - whether on application or without application - whenever 'it 
appears to the court that there is good reason for doing so'. The manner in which it 
is set out suggests that the phrase quoted governs the power of the court to cancel 
the order where no application for such an order has been made, and that it was not 
intended to be descriptive of the circumstances in which the order may be made 
once the court comes to consider whether the periodic detention order should be 
cancelled whether on application or without application. In other words, it 
suggests that an application by the Commissioner of Corrective Services cannot be 
granted simply because 'it appears to the court that there is good reason for doing 
so'. Subsection (3), however, provides that-

'(3) Without limiting the generality of subsection (1), the court may, on the 
application of the Commissioner, cancel the order if the court is satisfied that 
the person is not serving his or her sentence in accordance with the order.' 

That subsection seems to suggest that there is some generality in subsection ( 1), 
which assumes that the words which I earlier quoted were intended to be 

159 (1995) 84 A Crim R 1at4. 
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descriptive of the circumstances in which the periodic detention order may be 
cancelled." 

The New South Wales Law Reform Commission recommends that s 25 (I~ should be 
amended to make it clear that the court may cancel an order for periodic d, .tention, with 
or withqut application, if it appears to the court that there is good reason for doing so. 160 

For the purpose of clarity of the legislation it is believed that such a change is necessary. 

( 3) Modes of cancellation 

Each year hundreds of applications for the cancellation of periodic detention orders are 
commenced. The table below sets out the number of applications for the financial years 
1993-1994 to 1996-1997 and their outcomes. 161 

TABLE 2 
Applications for the cancellation of periodic detention orders 1993-1994 to 1996-1997 (financial years) 

Year 
Periodic Detention I Listed applications 

Applications 
(Financial) 

Centre Administration including Orders cancelled 
withdrawn 

requests adjournments 

1993-1994 420 675 281 159 

1994-1995 747 1277 399 295 

1995-1996 989 1523 435 352 

1996-1997 1217 1839 487 374 

(a) Cancellation upon subsequent offence 

Currently s 24( 1) of the Periodic Detention of Prisoners Act 1981 (N SW) provides -

"24. ( 1) If a periodic detainee is convicted of an offence and sentenced on that 
conviction to a term of imprisonment of more than one month, the court must 
cancel the order for periodic detention unless the court makes a further order for 
periodic detention contemplated by section SB." (Emphasis added) 

It has been argued that cancelling a periodic detention order upon subsequent 
imprisonment for more than one month is too harsh. 162 For example, an offender is 
convicted of a relatively minor offence under the Summary Offences Act 1988 (NSW) 
within the first month of serving a three-year periodic detention sentence (the offence 
may have actually been committed prior to the offence for which the offender is serving 

160 NSW Law Reform Commission, Report No 79, Sentencing, 1996, Sydney at 122. 

161 Information provided by NSW Department of Corrective Services, 12 September 1997. 

162 NSW Law Reform Commission, Report No 79, Sentencing, 1996, Sydney at 124-125 and 
NSW Attorney General's Department, Sentencing Review 1994, Sydney at 28. 
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periodic detention but is dealt with at a later date). In such a case the offender would be 
required to serve the remaining 35 months in full time incarceration. 

Two approaches have been suggested to overcome this problem. The New South 
Wales Law Reform Commission recommends that s 24( 1) should be amended to give 
the coµrt discretion not to cancel the order upon conviction for another offence where 
the court considers this to be appropriate. 163 Alternatively the period of one month of 
imprisonment might be increased to six months imprisonment so that only convictions 
for more serious offences will result in cancellation of an order. 164 

(b) Cancellation of orders ex parte 

Clause 46 of the Periodic Detention of Prisoners Regulation 1995 (NSW) requires that 
written notice of a proposed hearing date relating to the cancellation of a periodic 
detention order be sent to the detainee concerned at the detainee's last known address. 
However, the legislation does not require the detainee to be present when the order is 
cancelled. 

It has been argued that cancelling an order in the absence of the detainee results in 
procedural unfairness and injustice as the detainee is not given the opportunity to 
dispute the accuracy of the evidence provided by the New South Wales Department of 
Corrective Services nor does the detainee have the opportunity to make submissions in 
regard to the setting of a minimum term for the new sentence imposed. The detainee 
may also lose his or her right to appeal if there is a delay of more than three months in 
arresting the offender after the order has been cancelled. 165 

The practice of cancelling periodic detention orders ex parte has been discussed 
judicially on a number of occasions. In R v Lloyd166 Mr Justice Studdert discussed a 
number of judgments relating to this issue -

"In Wilson v Department of Corrective Services (unreported, 12 February 1997, 
NSW CCA) [(1997) 93 A Crim R 301] the practical undesirability of making a 
cancellation order in the absence of the detainee was emphasised. The decision in 
Biddle (unreported, 6 March 1997, N SW CCA) is to the like effect. In Wilson 
(supra) it stated that the better course for a District Court judge entertaining an 
application for a cancellation order where the detainee does not appear is to have 
the detainee brought before the court under warrant. This procedure affords the 
detainee an opportunity of being heard, not only on the issue as to whether a 
cancellation order should be made but if so with what consequence as to sentence." 

There have been a number of proposals designed to overcome this problem. The New 
South Wales Law Reform Commission recommends that the court should be satisfied 

163 NSW Law Reform Commission, Report No 79, Sentencing, 1996, Sydney at 124. 

164 NSW Attorney General's Department, Sentencing Review 1994, Sydney at 28. 

165 NSW Law Reform Commission, Report No 79, Sentencing, 1996, Sydney at 126-127. See also 
NSW Attorney General's Department, Sentencing Review 1994, Sydney at 27 and Justices Act 1902 
(NSW), s 122(1A). 

166 (unreported, 17 June 1997, NSW CCA) at pp ~5. 
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that the detainee has been served with proper notice of the proceedings before cancelling 
an order for periodic detention. Furthermore, time to appeal should not start to run until 
the detainee has been properly served. Another recommendation is that the court should 
not be able to re-sentence the detainee in his or her absence. 167 

The Law Reform Commission rejected the suggestion that a warrant should be issued 
to bring the detainee before the court where the New South Wales Department of 
Corrective Services has satisfied the court of a prima facie case, as there may be instances 
where the Department needs to act swiftly to prevent the detainee from leaving the 
jurisdiction. Requiring the detainee in all cases to be before the court for proceedings to 
cancel an order for periodic detention would hamper the Department in this respect. 168 

It has been suggested by staff of the Department of Corrective Services that a 
requirement to have the detainee before court in all cancellation hearings would create 
enormous practical difficulties. It is not uncommon for detainees not to notify the 
periodic detention administration of a change of address as required by cl 9 ( 2) of the 
Penodic Detention of Prisoners Regulation 1995 (NSW). It has also been claimed that 
some detainees reside at two or three addresses and are thus difficult to contact by post. 
In some instances the periodic detention administration has sent letters to detainees at 
numerous addresses in the hope that at least one letter would reach the detainee. 

(c) Other concerns and possible reforms 

Delay between the time an application for cancellation of a periodic detention order is 
commenced and the finalisation of the application is a matter of concern. It is not 
unusual for a period of over two months to lapse prior to finalisation. It has been 
suggested that this delay fuels public discontent with the programme as justice is not 
seen to be done. 

Staff members of the New South Wales Department of Corrective Services have 
stated that it has become common for detainees upon receiving notice of the 
commencement of proceedings to cancel their order, to recommence attending and 
produce back-dated medical certificates and apply for leave of absence. Whilst these 
applications are often rejected by the periodic detention administration for lack of merit, 
the detainees appeal successfully to the Local Court against the decision to deny absence 
of leave. 

Proceedings to cancel the order must be withdrawn upon a magistrate's decision to 
grant leave of absence. The detainee then again fails to attend until the next notice of 
commencement of cancellation proceedings is received. The whole cycle is then 
repeated. This blatant manipulation of the system is the source of much frustration for 
those who administer the programme. Their concerns regarding falsified medical 
certificates have not been improved greatly by the 1996 amendments to s 34 of the Act 

167 NSW Law Reform Commission, Report No 79, Sentencing, 1996, Sydney at 126. 

168 NSW Law Reform Commission, Report No 79, Sentencing, 1996, Sydney at 127-128. 



Cancellation Orders 

allowing detainees to be examined by a Government Medical Officer as it is often only 
possible to examine the detainee for current ailments accurately. 

Furthermore, s 20 ( 6) of the Act which provides - "An application is not to be 
considered by the Local Court unless it is satisfied that the application is not an abuse of 
proces.s", does not appear to be successfully filtering out abuse of process. Section 20 
should be amended to include a time frame within which applications for leave of 
absence must be made to hinder the production of backdated medical certificates. 

In its 1994 review of sentencing, the New South Wales Attorney General's 
Department discussed the option of including periodic detention sentences under the 
provisions of the Sentencing Act 1989 (NSW) relating to full time imprisonment. 169 If 
this suggestion were adopted, non-compliance with orders of periodic detention would 
be dealt with by the Parole Board under Pt 3, Div 4 of the Sentencing Act. The advantage 
of this proposal is to simplify cancellation procedures and deal with the question of 
delay, however, the disadvantage is that the procedure may not be able to address the 
special issues arising out of periodic detention orders. 170 To overcome this problem it 
may be necessary to set up a special division of the Parole Board to deal specifically with 
cancellation of periodic detention orders. This option is becoming increasingly attractive 
to the New South Wales Department of Corrective Services. The Home petention Act 
1996 (NSW) adopted this approach making the Parole Board primarily responsible for 
revoking home detention orders. 171 

( 4) Re-sentencing upon cancellation 

Section 2 7 ( 1) ( c) of the Act provides -

"2 7. ( 1) Where an order for periodic detention is cancelled under section 24 or 25 -

( c) any unexpired portion of the sentence of imprisonment to which the order 
applied shall be deemed to be a separate term of imprisonment imposed at the time 
of the cancellation ... " 

As discussed above it is often the case that where a sentence is to be served by way of 
periodic detention the term of the sentence is increased to counter the perceived lenient 
nature of the periodic detention programme. This practice often leads to injustices where 
an order for periodic detention is cancelled as the offender will be required to serve a 
much longer term of full time imprisonment than was intended by the sentencing court. 

169 NSW Attorney General's Department, Sentencing Review 1994, Sydney at 26. 

170 NSW Attorney General's Department, Sentencing Review 1994, Sydney at 26. 

171 Home Detention Act 1996 (NSW), s 16. 
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The legislation provides the cancelling court with some flexibility upon cancellation of 
an order for periodic detention. Section 2 7 ( 4) provides -

"( 4) If an order for periodic detention is cancelled under this Part, the court, in its 
discretion, may -

(a) direct that any unexpired portion of the sentence to which the order relates is 
to be taken to consist of a minimum term and an additional term set under 
Part 2 of the Sentencing Act 1989; and 

(b) make a parole order in accordance with section 24 of that Act, or on 
application by the Commissioner, may make such other orders as the court 
considers appropriate." 

However, it is argued that the discretion to set a minimum and additional term does not 
suffice to overcome injustices where a sentence has been inflated. The New South Wales 
Law Reform Commission recommends that the cancelling court should have the 
discretion to impose a term of imprisonment which is less than the unexpired portion of 
the original order where the court considers it appropriate. 172 The Law Reform 
Commission further recommends that the court should have the discretion to set a 
minimum term when imposing sentences of imprisonment of six months or less. 173 

In this context the importance of the offender being before the court at re-sentencing 
is clear. It is essential that the detainee have the opportunity to participate in the 
cancellation and particularly re-sentencing proceedings whenever possible and address 
issues· such as the original intentions of the sentencing court. In R v Dargan 174 Smart J 
suggests that it is an error on the part of the cancelling court to re-sentence where 
inadequate information is available to the court. This is most likely to occur where the 
detainee is not before the court and has not had the opportunity to make submissions. 

( 5) The appeal process 

The Periodic Detention of PrisunersAct 1981 (N SW) does not contain a right of appeal against 
a cancellation order. Despite this there may be a number reasons that a detainee may wish to 
challenge the cancellation order. Gleeson CJ outlines these reasons in R v Sornrnerville175 -

"There are various circumstances in which a person adversely affected by the 
cancellation of a periodic detention order might wish to challenge the cancellation. 
For example, if an order is cancelled under s 24( 1) the periodic detainee might 
wish to contend that the conviction in respect of what might, for convenience, be 
called the second offence, was a wrongful conviction. Parliament must have 
intended that a successful appeal against such a conviction would result in the 
discharge of the cancellation order. Similar considerations would apply to 
discretionary cancellations under s 24( 2) or ( 3). Again, when a periodic detention 

172 NSW Law Reform Commission, Report No 79, Sentencing, 1996, Sydney at 129. 

173 NSW Law Reform Commission, Report No 79, Sentencing, 1996, Sydney at 129. 

174 (unreported, 2 April 1997, NSW CCA). 

175 (1995) 36 NSWLR 184 at 186. 
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order is cancelled on discretionary grounds under either s 24(2) or (3), ors 25, the 
offender might wish to contend that the discretion was improperly exercised. 
Further, there might, in a given case, be room for argument as to whether the 
factual or legal basis for the making of a cancellation order under s 25 exists, and a 
person might desire to raise such an argument on appeal." 

It is argued that the right to appeal lies in s 2 7 ( 1) ( c) of the Periodic Detention of Prisoners Act 
1981 (NSW) and s 5(l)(c) of the CriminaJAppeaJAct 1912 (NSW). 

The separate term of imprisonment referred to ins 2 7 ( 1) ( c) falls within the definition 
of "sentence" in s 2 of the Criminal Appeal Act and thus a right of appeal exists under s 
5 ( 1) ( c) of the same Act. Where an order is cancelled by the Local Court the detainee can 
appeal to the District Court and where the order was cancelled by the District Court or 
the Supreme Court an appeal lies to the Court of Criminal Appeal. 176 

However, where an order for periodic detention is cancelled on the basis of a 
subsequent conviction under s 24 of the Act, a jurisdictional problem may arise if the 
cancelling court is not the original sentencing court. The problem arises as the new 
sentence imposed does not satisfy the definition of sentence as an "order made by the 
court of trial on conviction" as required by s 2 of the Criminal Appeal Act. 177 

This limited avenue of appeal is not always sufficient as pointed out by Smart J in 
Wilson v Department of Corrective Services17s -

"A troubling situation arises where a District Court judge wrongly cancels a 
periodic detention order made by himself or another judge. The error may be one 
of fact or law. In some cases the error may be able to be corrected by orders in the 
nature of prohibition or certiorari and possibly mandamus. In other cases the error 
may not be able to be so corrected. An appeal against the separate sentence is of 
limited use because that only enables a minimum and an additional term to be fixed." 

In addition to being insufficient for the needs of justice the current indirect process for 
appealing a cancellation order is unnecessarily complicated. The New South Wales Law 
Reform Commission recommends that the Justices Act 1902 (NSW) and the Criminal 
AppealAct 1912 (NSW) be amended to include a right of appeal against the cancellation 
of a periodic detention order and against the separate sentence imposed following 
cancellation. 179 

176 RvSommerville (1995) 36NSWLR 184at 187per Gleeson CJ;RvMikas (1996) 85 A Crim R 34at 
36-3 7 per Hunt CJ at CL. 

177 See disrussion in NSW Law Reform Commission, Report No 79, Sentencing, 1996, Sydney at 131-132. 

178 (1997) 93 A Crim R 301at310-311. 

179 NSW Law Reform Commission, Report No 79, Sentencing, 1996, Sydney at 131. 
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( 1 ) Generally 

The Periodic Detention of Prisoners Act 1981 (NSW), unlike the Home Detention Act 1996 
(N SW) does not exclude offenders convicted of certain offences. The Act does, however, 
exclude sentences of three months or less and more than three years, 180 with a number of 
exceptions. Section SA of the Act sets out the offences for which periodic detention 
orders can be imposed for less than three months, including an exception for domestic 
violence offences. 

The New South Wales Law Reform Commission recommends thats SA(l)(c) of the 
Periodic Detention of Prisoners Act 1981 (NSW) should be repealed to remove the 
exception for domestic violence offences for orders of periodic detention of three 
months or less. 181 In submissions to the Law Reform Commission, it was argued that 
this section amounts to legislative endorsement of the appropriateness of periodic 
detention for domestic violence offences. This was considered to be inappropriate 
considering the special nature of the relationship between the offender and victim in 
these offences and the possibility that victims may not report offences if they believe the 
offender will be at liberty.182 

(2) Statistical analysis 

The use of periodic detention as a sentencing option has experienced slow but steady 
growth during the past several years. The New South Wales Bureau of Crime Statistics 
and Research in Key Trends in Crime and justice) New South Wales 1996183 indicates that 
the number of persons with periodic detention orders has increased from approximately 
1250 in July 1991 to more than 1500 in June 1996. Most of this growth has been in the 
male population of periodic detainees with male detainees outnumbering female 
detainees by a factor of over ten to one. 

These figures provide an overview of the growth of periodic detention and 
consequently they do not discriminate between detainees on important factors such as, 
for example, the jurisdiction in which the sentence was imposed. Nor can the figures be 
used to indicate whether the use of periodic detention has increased by diverting 
offenders from prison, as it was intended, or because of net-widening, that is, offenders 

180 Periodic Detention of Prisoners Act 1981(NSW),s5(1). 

181 NSW Law Reform Commission, Report No 79, Sentencing, 1996, Sydney at 115. 

182 NSW Law Reform Commission, Report No 79, Sentencing, 1996, Sydney, at 116. 

183 NSW Bureau of Crime Statistics and Research, Statisical Report Series, Key Trends in Crime and 
Justice, 1996, Sydney. 
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have been sentenced to periodic detention who would normally have received a CSO or 
other lesser sanction. 

Statistics prepared by the Judicial .Commission of New South Wales for use on the 
Judicial Information Research System (JIRS) were analysed to shed light on these issues. 
The stati~tics are based on "principal offence", that is, the offence that attracts the most 
serious penalty in the group of offences for which an offender has been sentenced. In this 
method of analysis an offender only appears once in the statistics rather than many times 
as is the case if the statistics were to be "court appearance" based. 

Sentences imposed in the higher courts have been presented separately from 
sentences imposed in the Local Courts and the sentencing outcomes differentiated into 
one of four groups - imprisonment, periodic detention order, community service order 
and other. This form of analysis provides a different perspective to that gained from the 
overview presented above. 

(a) Frequency 

Figure 1 is a graph of sentencing outcomes for the higher courts for the period 
1992-1996. In absolute terms the number of offenders sentenced in the higher courts 
has decreased (4150offendersin1992 down to 2549offendersin1996). However, the 
proportion of offenders receiving a periodic detention order as opposed to some other 
sentence has increased by almost 2% with an even more marked increase of over 10% in 
the proportion of offenders being imprisoned. In other words, the higher courts have 
come to rely on the imposition of full time incarceration and periodic detention in 1996 
to a greater degree than they did in 1992. 

FIGURE 1 
Sentences imposed in the higher courts 1992-1996 
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A similar analysis of the outcomes from the Local Courts for the same period provides a 
totally different picture. Figure 2 shows that the relative proportions of the different 
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sentencing options has not varied very much during the five-year period. However, 
because of the large volume of cases determined in this jurisdiction, small percentage 
changes represent very large numbers of offenders. For example, the relatively small 
percentage increase in the use of periodic detention ( 0. 65 % ) during the period 
represents an increase of 629 individual offenders. This increase is almost two-and-a-half 
times. the number of offenders sentenced to periodic detention in the higher courts in 
1996. 

It can be seen that the overall growth in periodic detention is due almost exclusively to 
an increase in the use of this sentencing option by magistrates in the Local Courts. 
Consequently, the increased number of offenders during the five-ye~ period would be 
made up of people sentenced for summary offences or indictable offences that can be 
determined summarily, that is, less serious crimes than those heard in the higher courts. 

FIGURE 2 
Sentences imposed in the Local Courts 1992-1996 
(Note: The line representing the other sentencing options (over 80%) has not been included for clarity) 
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There appears to be a general trend toward more severe sentencing in both jurisdictions, 
the use of imprisonment and periodic detention has increased with commensurate 
decreases in the imposition of community service orders and other lesser sanctions. 
Given that nearly all of the growth in periodic detention comes from the courts of 
summary jurisdiction it would appear that offenders are being sentenced to periodic 
detention for less serious crimes. 

These factors taken together support the notion of periodic detention having a 
net-widening effect but the evidence is not conclusive. There may be confounding 
influences which have not been taken into account, for example, during the period under 
discussion there were amendments to the Crimes Act 1900 (N SW) which increased the 
number and seriousness of offences that could be heard summarily. 

5 1 
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(b) Prior record 

Figure 3 provides an analysis of the prior record of offenders sentenced in the higher courts 
during the period 1992-1996. It appears that the prior record profile of offenders receiving a 
periodic detention order is very similar to those receiving a community service order and much 
less like those sentenced to imprisonment. Those offenders sentenced to imprisonment when 
compared to those sentenced to periodic detention are much more likely to have been to 
prison before for similar offences (25.7% compared to 6.22%, respectively) and much less 
likely to be first offenders (29.46% compared to 44%, respectively). 

FIGURE 3 
Prior record and sentences imposed in the higher courts 1992-1996 
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These figures further support the notion of net-widening in that the similarity of the 
prior record profile of periodic detainees and those sentenced to CSOs indicates that 
they are being drawn from the same pool. If in fact periodic detainees were being 
diverted from prison then one might expect that their prior record profile would be 
more similar to those sentenced to imprisonment. It is, however, not definitive evidence 
of net-widening because this analysis does not take into account many other possible 
confounding factors such as the seriousness of the offence committed. 

A similarly detailed analysis of Local Court offenders was not possible because the 
information collected in this jurisdiction only indicates the presence or absence of prior 
offending with a high frequency of missing data. 

(c) Age of offender 

Table 3 contains the relative frequencies of outcomes in the higher courts and Local 
Courts by the age of the offender. The off enders have been categorised into one of four 
age groups - under 21 years, 21-30 years, 31-40 years and over 40 years. There does 
not appear to be any marked similarity of age group profiles in either jurisdiction. 
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TABLE 3 
Age of offender and sentences imposed in the higher courts and Local Courts 1992-1996 
(Note: PD = Periodic Detention, CSO = Community Service Order) 

Higher Courts Local Courts 

Prison PD cso Other Prison PD cso Other 
(%) (%) (%) (%) (%) (%) (%) (%) 

Under 21 17.23 18.81 21.79 20.24 15.59 16.44 18.51 18.16 

21-30 43.88 36.90 38.31 38.42 52.83 50.77 47.52 41.70 

31-40 23.70 22.57 23.91 23.29 23.88 22.65 23.44 22.83 

Over40 15.19 21.73 16.00 18.05 7.70 10.14 10.54 17.32 

Total 100.00 100.00 100.00 100.00 100.00 100.00 100.00 100.00 

( d) Types of offences 

During the period 1992-1996 a total of 1559 periodic detention orders were issued in 
the higher courts. The 40 most frequently occurring offences were selected for further 
analysis. Of these 40 offences, there were 1238 periodic detention orders issued which 
represents 79. 4% of the total. 

The offences were sorted into one of the following categories, which appear in 
descending order of frequency -

Property offences (includes - break, enter and steal, false representations, 
receiving, obtain benefit by deception, taking a conveyance, fraud, larceny, maliciously 
destroying property, conspiracy to cheat and defraud and embezzlement); 

Drug offences (includes - supply prohibited drug and cultivate prohibited plants); 

Against the person offences (includes - assault occasioning actual bodily harm, 
robbery being armed or in company, malicious wounding, robbery, common 
assault, demand money with menaces and kidnapping); 

Sexual offences (includes - indecent assault, aggravated indecent assault, sexual 
intercourse (child between 10-16) and sexual assault); 

Driving offences (includes - culpable driving causing death or grievous bodily harm). 

As Table 4 shows, overall periodic detention orders from the higher courts were most 
likely to be imposed for property, drug and against the person offences, and least likely to 
be used for sexual and driving offences. 
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TABLE 4 
Periodic detention orders by offence type (higher courts 1992-1996) 

Offence type Frequency % 

Property 369 29.81 

Drug 363 29.32 

Against the person 291 23.51 

Sexual 120 9.69 

Driving 95 7.67 

Totals 1238 100.00 

The offence types were then analysed for trends over the five-year period and Figure 4, 
below, illustrates this analysis. Note that the percentage figures represent the proportion 
of periodic detention orders imposed for that offence type within each year, that is, the 
sum of the percentages for each offence type in a given year will total 100%. 

FIGURE 4 
Periodic detention orders by offence type (higher courts 1992-1996) 
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The use of periodic detention orders from the higher courts for property offences 
decreased during the five-year period from 31.56% in 1992 to 26.63% in 1996. There 
was a similar decrease for driving offences from 8.87% to 4.35%. Conversely, the use of 
periodic detention for the other three offence types increased, with the most significant 
rise in offences against the person (23.05% to 29 .35% ), then drug offences (28.01 % to 
30.43%) and to a lesser extent sexual offences (8.51 % to 9.24% ). 

The vast majority of periodic detention orders imposed by the higher courts in 1996 
were for property, drug and against the person offences (86.41 % ) which has not 
changed much from 1992 (82.62% ), one difference being that increases in drug and 
against the person offences is partially compensated for by a decrease in property offences. 
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A similar analysis was conducted on the Local Courts statistics for the same period. 
There was a total of 5598 periodic detention orders issued in the Local O:>urts. The 40 most 
frequently occurring offences were selected for further analysis. There were 5050 
periodic detention orders imposed for these 40 offences which represents 90.21 % of the 
total. 

The offences were sorted into one of the following categories, which appear in 
descending order of frequency -

Traffic offences (includes - prescribed concentration of alcohol, drive whilst 
disqualified/cancelled and negligent, furious or reckless driving); 

Property offences (includes -break, enter and steal, steal motor vehicle, larceny, 
receiving, obtaining money by deception, fraudulent appropriation, maliciously 
destroying property, making or using false instrument and taking a conveyance); 

Against the person offences (includes - common assault, assault occasioning 
actual bodily harm, contravene apprehended violence order, robbery, malicious 
wounding, assault with intent and being armed with intent); 

Drug offences (includes - supply prohibited drug, possess prohibited drug and 
cultivate/supply prohibited plants); 

Against good order offences (includes - breach community. service order, 
breach recognisance, fail to appear, periodic detention offences and resist arrest); 

Sexual offences (includes - indecent assault and aggravated indecent assault). 

As Table 5 shows, overall the periodic detention orders from the Local Courts were most 
likely to be imposed for traffic, property and against the person offences and less likely to 
be used for drug, against good order and sexual offences. 

TABLE 5 
Periodic detention orders by offence type (Local Courts 1992-1996) 

Offence type Frequency % 
--·--+------- -- - ____________ , 

Traffic 1670 33.07 
--+--

Property 1492 29.54 
- ----- ------- -·---------< 

Against the person 905 17.92 

Drug 
I 

473 
--~---

9.37 
--- + -----~--- ----

Against good order 472 9.35 
------

Sexual 38 0.75 
J 

. Totals 5050 100.00 

The offence types were then analysed for trends over the five-year period and Figure 5, 
below, illustrates this analysis. Note that the percentage figures represent the proportion 
of periodic detention orders imposed for that offence type within each year, that is, the. 
sum of the percentages for each offence type in a given year will total 100%. 
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FIGURE 5 
Periodic detention orders by offence type (Local Courts 1992-1996) 
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The use_ of periodic detention orders from the Local Courts for traffic offences decreased 
during the five-year period from 38.89% in 1992 to 30.79% in 1996. There was a 
similar decrease for drug offences from 11.38% to 8.15%. Conversely, there was an 
increase in the use of periodic detention for property offences (25.53% to 30.87% ), 
offences against good order (5.82% to 11.32%) and sexual offences (0.40% to 0.91 % ) 
with little or no change for offences against the person. 

The vast majority of periodic detention orders imposed in 1996 were for traffic, 
property and against the person offences (79.62%) which has not changed much from 
1992 (82.41 % ), one difference being that the decrease in traffic offences is partially 
compensated for by an increase in property offences. 

(3) Case law 

The very nature of periodic detention will frequently invite the court to distinguish 
between eligibility for periodic detention and suitability of periodic detention as a 
punishment for a particular offence. The selection of New South Wales Court of 
Criminal Appeal judgments that follow all deal with this issue. From the cases it is 
apparent that the Crown often regards periodic detention as an unacceptable 
punishment for certain types of offences. 

(a) Sexual offences 

In the case of R v King184 the Crown appealed against the sentence imposed against the 
respondent in respect of 11 offences of sexual misconduct with the respondent's 
granddaughters. The sentencing judge imposed a sentence of two years imprisonment to 

184 (unreported, 2 April 1997, NSW CCA). 
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be served by way of periodic detention in respect of the most serious of the 11 offences. 
In respect of two of the other offences the sentencing judge deferred sentence and for the 
remaining offences he imposed one-year terms of imprisonment also to be served by way 
of periodic detention. 

Th~ court agreed with the Crown that a sentence of periodic detention was not 
appropriate in the circumstances of the case. It was argued and accepted by the court that 
the sentencing judge had placed too much emphasis on the fact that the respondent was 
76 years old at the time of sentencing. Sully J stated185 -

''To suggest that offences of the kind here in question, having about them objective 
circumstances to which I have earlier referred, can be regarded as being properly 
punished by the imposition even of the maximum available term of imprisonment 
to be served by way of periodic detention is in my opinion, wrong in principle and 
inconsistent with relevant authority." 

On the issue of suitability Mcinerney J distinguished in R v Ki,ng the cases of sexual 
harassment and sexual assault in respect of the question of suitability186 -

"Whilst it is true that in R v Allpass (in which I was part of the court) it was said 
sentences of periodic detention might be appropriate in cases of sexual harassment, 
the facts of that case were far removed from the facts of this case. Ill Allpass there 
was only one offence - a momentary breach and the man was an old man suffering 
from the early stages of dementia, his wife was ill, and he had suffered considerable 
distress at the actions of individuals who had defaced his house et cetera. It was 
certainly not a case which could be compared in any way with the facts of this case." 

The respondent was re-sentenced to full time imprisonment consisting of a minimum 
term of 12 months with an additional term of 12 months. 

In a case of aggravated sexual intercourse without consent and detaining with intent 
to carnally know187 the Court of Criminal Appeal held that the sentence for the first 
matter of three years periodic detention and a recognisance for the second matter was 
inadequate. It re-sentenced the offender to a minimum term of three years with an 
additional term of two years 9f full time imprisonment. The facts of the case can be 
briefly summarised. After the victim terminated their relationship the respondent forced 
the victim to have sexual intercourse with him at knifepoint in her home. 

Sully J stated in O)Grady1ss_ 

"The sentences imposed are, in my opinion, wholly inadequate to deter both the 
respondent and other young men in positions similar to this from being tempted 
to embark upon behaviour of the kind which we are now considering, let alone 
from embarking upon it in fact. Very importantly, in my own view, the sentences 
are hopelessly inadequate to ensure that there is maintained, in a proper sense and 

185 (unreported, 2 April 1997, NSW CCA) at p 9. 

186 (unreported, 2 April 1997, NSW CCA) at pp 13-14. 

187 R v O'Grady (unreported, 13 May 1997, NSW CCA). 

188 (unreported, 13 May 1997, NSW CCA) at p 10. 
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at a proper level, public respect for, and confidence in, current standards of 
criminal justice. I do not see, for my own part, that this court can responsibly 
refrain from intervening."189 

The Crown also appealed in an indecent assault case involving the respondent's 
brother""in-law who was aged between 12-15 years at the time of the offences. 190 An 
overall sentence of 18 months imprisonment to be served by way of periodic detention 
was imposed at first instance. The Court of Criminal Appeal increased the sentence to 
three years periodic detention. 

The statistics appear to be in accord with the Court of Criminal Appeal which has 
stated in several cases that periodic detention is not a suitable sentencing option for 
certain sexual offences with grave objective circumstances. In the higher courts sexual 
offences accounted for only 9 .24% of periodic detention orders imposed during 1996 
and in the Local Courts the proportion was almost non-existent at 0.91 % (or 38 
individuals). The very small percentage in the Local Courts is probably due to the fact 
that very few of the sexual offences can be dealt with summarily. 

(b) Dangerous driving occasioning death 

In R v Sadebath 191 the Crown appealed against a sentence of two years imprisonment to 
be served by way of periodic detention for four counts of culpable driving (two resulting 
in death). The sentence was increased to three years periodic detention. Allen J stated192 -

"It does not follow from what I have said that in the case of any crime it would be 
appropriate to sentence by way of periodic detention. The limitation is obvious. It 
must be possible to impose a sentence of such length as to achieve the punishment 
which the crime and community require. The limitation there imposed by the 
statute is that the maximum term to be served by way of periodic detention is three 
years." 

In R v Duroux193 the Crown appealed against a sentence of 500 hours of community 
service for an offence of culpable driving occasioning death. The aggravating features 
were failure to stop after collision and the presence of alcohol. The sentence was 
increased to a fixed term of six months. 

Lee CJ at CL stated inDuroux194 -

"It would be quite inappropriate to order service of any sentence to be imposed by 
way of periodic detention as was proposed by counsel for the respondent, for it has 
to be borne in mind that a sentence of periodic detention has, from its very nature, 

189 See also R v Wotherspoon (unreported, 4 December 1992, NSW CCA). 

190 R v Johnson (unreported, 16 May 1997, NSW CCA). 

191 (1992) 16 MVR 138. 

192 (1992) 16 MVR 138 at 142. 

193 (unreported, 11April1991, NSW CCA). 

194 (unreported, 11April1991, NSW CCA) at pp 6-7. See also the case of R v Bang (unreported, 
1September1992, NSW CCA). 
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a very strong element of leniency built into it which must always be taken into 
account in determining whether it is an appropriate sentence to impose - and the 
facts of the present case deny that such leniency is merited." 

Since the introduction of the Crimes (Dangerous Driving Offences) Amendment Act 1994 
(NSW) and the cognate Traffic (Negligent Driving Offences) Amendment Act 1994 
(N SW) which sharply increased the maximum penalties for driving offences causing 
death or serious injury195 the probability of being sentenced to periodic detention may be 
even more limited. 

In 1996 the higher courts 95 offenders were sentenced to periodic detention for 
culpable driving causing death or grievous bodily harm. Culpable driving offences 
represented only 4. 35 % of the total number of offences receiving a periodic detention 
order in 1996, a sharp decline from the previous year when they made up 10. 92 % of 
offences. As was stated above, during this period the use of imprisonment had increased 
by 10% and the use of CSO and other lesser sanctions had decreased. It appears that 
those convicted of culpable driving were more likely to be sentenced to full time 
imprisonment rather than periodic detention or some lesser sentencing option. 

(c) Drug offences 

Periodic detention has been held not to be appropriate for more serious drug offences. 
When convicted of dealing in prohibited drugs the offender must expect a sentence of 
full time imprisonment except in exceptional circumstances .196 

R v Niga197 involved the supply of a quantity of heroin not less than a commercial 
amount. The sentencing court imposed a sentence of three years imprisonment to be 
served by way of periodic detention. In the Crown's appeal against sentence the Court of 
Criminal Appeal used its discretion not to interfere with the sentence despite finding that 
a sentence of periodic detention was inadequate. 

Kirby P (as he then was) stated198 -

"Periodic detention is not normally considered to be an appropriate sentence in 
such cases. Undoubtedly, therefore, the periodic detention provided for by his 
Honour's sentence involved a high degree of leniency to the respondent." 

A sentence of three years imprisonment to be served by way of periodic detention was 
held to be inadequate where the offender had supplied 338 grams of cocaine. The Court 
of Criminal Appeal found that this was a case where full time custody should have been 
imposed. The sentence was increased to a fixed term of 12 months. 199 

195 D Ash and I Potas, "Driving Causing Death: Section 52A of the Crimes Act 1900" (1997) 
15 Sentencing Trends 1-6, Judicial Commission ofNew South Wales, Sydney. 

196 R v Burnett (1996) 85 A Crim R 76. 

197 (unreported, 13 April 1994, NSW CCA). 

198 (unreported, 13 April 1994, NSW CCA) at p 6. 

199 R v Curtis (unreported, 22 April 1993, NSW CCA). 
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In a case for having knowingly taken part in the supply of a commercial quantity of 
cocaine (402.6 grams) the Court of Criminal Appeal dismissed a Crown appeal against 
the sentence of 18 months periodic detention. The court held that although the sentence 
was unduly lenient considering the amount of the drug involved and other subjective 
circumstances of the case, the sentence was not inadequate in light of all the facts found 
by the judge. The court, however, emphasised that this could not be used as a precedent 
in similar matters.200 

In R v Burnett201 the Court of Criminal Appeal found that a sentence of three years 
imprisonment to be served by way of periodic detention was not manifestly inadequate 
for the offence of cultivating a commercial quantity of cannabis. The sentencing judge 
found that the offenders were not hardened dealers involved in the drug scene, instead 
the offence was a one-off opportunity to make some money. 

The Court of Criminal Appeal also used its discretion on a Crown appeal not to 
interfere with a sentence of two years six months imprisonment to be served by way of 
periodic detention in a matter involving cultivating not less than a commercial quantity 
of cannabis plants although it found that "a short period of full time custody was called 
for".202 

Almost one-third (30.43%) of periodic detention orders imposed in 1996 in the 
higher courts were for drug offences. This proportion has varied greatly during the 
period 1992-1996 reaching a peak in 1993 of 35.56% and a minimum in 1995 of 
21.4%.203 The offences committed were supplying prohibited drug, cultivating 
prohibited plant and supplying prohibited plant. 

Drug offences appear to have been treated much more consistently in the Local 
Courts during this period. During 1992 a small proportion (11.38%) of periodic 
detention orders were for drug offences, which declined to 8.15% of orders imposed 
during 1996. 204 The offences committed were possessing prohibited drug, supplying 
prohibited drug, cultivating prohibited plant and supplying prohibited plant. 

It appears that despite the urgings of the Court of Criminal Appeal large numbers of 
offenders convicted of supplying and cultivating have been sentenced to periodic 
detention. Perhaps this reflects the reality that many people convicted of dealing in drugs 
are in fact not commercial suppliers but dealing simply to finance their own addiction. 
The statutes specify supply but the courts recognise that not all offenders were 
"hardened dealers". It is, however, difficult to draw any conclusions without looking at 
the circumstances of each case. 

200 R v Ozer (unreported, 9 November 1993, NSW CCA). 

201 (1996) 85 A Crim R 76. 

202 R v Barbara (unreported, 25 February 1997, NSW CCA). 

203 See Figure 4 at p 54. 

204 See Figure 5 at p 56. 
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( d) Armed robbery 

It is a well-known principle that "armed robbery is to be regarded as an offence of the 
utmost gravity which, except in the most exceptional circumstances, must carry a full 
time custodial sentence". 205 This indicates that periodic detention is not considered to be 
a suitable sentence save in exceptional circumstances. 

In the case of R v Lattouf06 the Crown unsuccessfully appealed a sentence of three 
years imprisonment to be served by way of periodic detention for armed robbery. The 
offender was 19 at the time of the offence. The robbery involved a car radio store and a 
co-offender was in possession of a firearm which was discharged. 

The Court of Criminal Appeal dismissed the Crown's appeal taking into 
consideration the youth of the offender, the support of his family, contrition on his 
behalf and steady employment. In Lattouf, Mahoney ACJ stated207 -

"It is a case in which, notwithstanding the gravity of the offence, it is proper for a 
sentencing judge, with appropriate safeguards, to seek rehabilitation." 

In R v Sharpe208 the Crown unsuccessfully appealed against a sentence of three years 
imprisonment to be served by way of periodic detention for armed robbery. The 
respondent, armed with a revolver, stole a large quantity of anabolic steroids from a 
veterinary supply company. During the robbery an employee was tied up and 
threatened. The court concluded that the sentencing judge had failed to give proper 
emphasis and weight to the objective gravity of the offence and the need for general 
deterrence. However, the court decided to exercise its residual discretion not to interfere 
with the sentence. The court in deciding to exercise this discretion took into account a 
number of matters that had arisen since sentencing in relation to the respondent's 
rehabilitation. These considerations were that the respondent's employer was willing to 
re-employ him, that there had been a reconciliation with the respondent's father who 
was supportive and the respondent had been faithfully attending his PDC. 

The statistics support the view that periodic detention is not a suitable sentence for 
armed robbery. From 1992-1996 a total number of only 98 periodic detention orders 
(or 6.29%) were imposed in the higher courts for s 97 of the Crimes Act 1900 (NSW) 
offences (robbery being armed or in company). 

205 R v Roberts (1994) 73 A Crim R 306 at 308; R v Readman (1990) 47 A Crim R 181at184--185. 

206 (unreported, 12 December 1996, NSW CCA). 

207 (unreported, 12 December 1996, NSW CCA) at p 8. 

208 (unreported, 27 September 1994, NSW CCA). 
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9 Conclusion 

A number of recurring themes emerge from the debate surrounding the periodic 
detention programme and the related topic of alternative sentencing dispositions. The 
diversification of sentencing options combined with the constant conflicts arising from 
publicly-driven law and order campaigns and the call for retributive punishments on the 
one hand, and the goal of rehabilitation and the search for more humane and 
cost-efficient alternatives on the other, are at the forefront of discussion. The role of the 
media in disseminating accurate and balanced information and the development of 
public opinion on periodic detention are also important considerations. Arising from 
this also is a recognition that public confidence in the sanctions used by the courts must 
be maintained. 

The armoury of sentencing dispositions available to the courts is becoming 
increasingly complex and diversified. With this diversification also comes the need to 
keep judicial officers and the public properly informed upon the purposes and efficacy of 
these sanctions. The development of alternatives to full time imprisonment have arisen, 
in the main, from a belief that the community as a whole can benefit from more humane 
and cost-effective methods of dealing with offenders. The extent of the benefits, 
unfortunately, has not been adequately researched, communicated and understood. 

Thus the difficult task of educating the media and the public alike remains against a 
backdrop of law and order campaigns and increasingly organised opposition to 
enlightened sentencing reform programmes. The debate surrounding periodic detention 
is a good example of the complex and emotive nature of sentencing reform, especially 
when the sanction is presented as a soft option that compromises justice. It is not realistic 
to assume that these tensions can be eased by focusing on periodic detention in isolation, 
as similar problems confront other sentencing options which appear to be overly 
concerned with the offender rather than the offence. 

The media plays a pivotal role in educating the public. Reporting should be balanced 
and constructive and include articles on the successful completions and the benefits of 
the periodic detention programme as well as its problems and shortcomings. To date the 
value of the community work performed by the detainees has not been adequately 
communicated, nor has the rehabilitative impact of community work on many offenders 
filtered through to the public. Additionally, there is insufficient appreciation of the costs 
and negative effects of the prison system209 or the overall value of diverting offenders out 
of the system wherever possible. 

209 J Hassett, ''Sentencing and Public Perception of the Courts" ( 1997) 9( 8) Judicial Officers) Bulletin 
57-58. 
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It has been also argued that some judicial officers are reluctant to use periodic 
detention claiming that it is "lenient'' and that it should not be equated with full time 
imprisonment as seems to be prescribed by the legislation. The source of this concern is 
sometimes attributed to Stage II of the periodic detention programme. 

In its report on sentencing, 210 the New South Wales Law Reform Commission 
recommended that Stage II periodic detention be abolished. However, there are some 
good reasons for retaining Stage II. It is less punitive than Stage I and so provides 
detainees with a much-needed incentive to attend each detention period. It boasts 
attendance rates of approximately 95% and therefore is a very successful part of the 
programme. Conversely, if Stage II were to be abolished, it is feared that attendance 
rates would drop dramatically, and bring the periodic detention programme into 
disrepute and further damage the public image of the programme. 

It should not be forgotten or ignored that periodic detention is a severe sanction as it 
requires detainees not only to surrender their freedom, but to demonstrate a 
considerable degree of self-discipline and responsibility on a weekly basis for the 
duration of the term set by the court. 

Net-widening is a problem faced by all alternative sentencing measures, including 
periodic detention. It remains to be seen whether net-widening will also occur as a result 
of the introduction of home detention in New South Wales. Given that there are some 
similarities between periodic and home detention, it would be desirable for legislation or 
the courts to set out some broad guidelines to indicate the circumstances in which one 
sentencing option rather than another should ordinarily be selected. There may be good 
grounds for seeking to merge the two dispositions into one, and adopt the procedure 
contained in the Home DetentionAct 1996 (NSW) of considering the suitability of these 
options only after a term of imprisonment has been imposed. This may assist in 
minimising any net-widening that may occur and also promote consistency of approach 
in sentencing. A global approach to sentencing reform, not a piecemeal approach, 
should be adopted. 

The Periodic Detention of Prisoners Act 1981 (N SW) provides that the sentencing judge 
must first decide whether or not to sentence an offender to a term of imprisonment 
before deciding whether the sentence be served by way of periodic detention. This 
provision should prevent net-widening. However, the courts have rejected the two stage 
method of determining the length of an order (decide on the length of imprisonment 
first, then decide that it should be served by way of periodic detention) and often inflate 
the term of imprisonment in order to compensate for the perceived lenient nature of the 
order for periodic detention. In effect the courts are treating periodic detention as a 
sentence in its own right. The dangers of an inflated sentence are highlighted and 
net-widening occurs when periodic detention is cancelled and the detainee is required to 
spend the balance of the term in full time custody. The result is often a much harsher 
sentence than may have been warranted by the original offence. 

210 NSW Law Reform Commission, Report No 79, Sentencing, 1996, Sydney. 



Conclusion 

The successful regulation for non-attendance and the cancellation of orders in 
appropriate circumstances are central to the success of the periodic detention 
programme. There needs to be both legislative and practical reforms in this area. 
Considerations relating to the suitability of offenders to undertake periodic detention is 
of fundamental importance. Offenders with alcohol and drug abuse problems are often 
unsuitable because they tend to be disruptive, unreliable and in the main difficult to 
manage. Generally, it is unrealistic to expect these offenders to complete their sentence 
within the minimum time and they often fall into the high failure risk category. 
However, it is a fact that a large proportion of all offenders are alcohol and drug abusers 
and so it is unrealistic to exclude them entirely from the programme. The introduction of 
the drug and alcohol programme currently being considered by the New South Wales 
Department of Corrective Services seems to be a most desirable and worthwhile 
addition to the periodic detention programme. 

Members of the periodic detention administration have expressed their frustration at 
the cancellation process and the use of falsified medical certificates by some detainees. It 
appears that once the administration commences cancellation proceedings for leave of 
absences some detainees abuse their appeal rights to magistrates. There is no easy 
solution to this abuse but the starting point would seem to be to redefine what 
constitutes a reasonable time to produce medical certificates and to consult with the 
medical profession to reduce the number of falsified certificates. Practical difficulties 
arise in connection with the service of notices on detainees relating to proposed hearings 
for cancellation proceedings and the certificate outlining, amongst other things, alleged 
breaches by detainees. Detainees often do not inform the periodic detention 
administration of a change of address as required by the regulations, or drift between 
two to three addresses making service difficult and cumbersome. 

As the New South Wales Law Reform Commission has pointed out, the appeals 
process in relation to the cancellation of periodic detention orders presents some 
problems. A direct appeal right against a decision to cancel a periodic detention order 
should be included in the legislation to eliminate the complexity and confusion in this 
area. Such an addition would boost confidence in the legislation and prevent anomalies 
which occur as a result of the absence of an appeal right. However this drafting is done, it 
should be ensured that this right is required to be exercised quickly and not simply 
provide a further opportunity for the offender to delay proceedings. 

Periodic detention is a valuable and permanent sentencing disposition in New South 
Wales. In order to fully utilise its attributes, reform in a number of areas needs to be 
considered. The issue of reform must be approached with a realistic, well-rounded 
appreciation of the interests of all stakeholders. There must be a proper balance struck 
between theoretical, legal concerns and practical, administrative concerns. Legislative 
change to promote clarity and reduce anomalies in both periodic detention and other 
alternative sentencing options does appear to be warranted. With the implementation of 
the proposed reforms the periodic detention programme would provide the community 
with greater benefits and consolidate the economic and humanitarian objectives of 
reducing the number of offenders in full time custody. 
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Finally, balanced and constructive reporting on the part of the media, can guarantee 
the long term survival of periodic detention as an integral part of the sentencing armoury 
of the courts. On the other hand, adverse criticism, sometimes justified, but more often 
selective, distorted and misinformed can lead to a breakdown in confidence, not only in 
the use of the sanction itself, but in the administration of criminal justice generally. 

For this reason it is important that judicial officers, in the course of imposing 
sentence, give careful consideration to both the positive and negative attributes of this 
sanction before selecting it. The suitability of an offender to undertake the demanding 
requirements of the periodic detention programme must be carefully assessed and may 
in fact provide the key to lowering absenteeism and the associated administrative 
problems that flow from enforcing compliance. When periodic detention is imposed it 
would be useful if in their judgments, the courts were to refer, from time to time, to 
some of the positive aspects of the sanction. In this way the offender, the victim, the 
media and the community at large may be better informed about the purpose, the risks, 
the self-discipline required, and ultimately, the potential benefits that periodic detention 
can offer to society. 
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