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Thirty years on from the Royal Commission, 
what can judicial officers do?
His Honour Judge Stephen Norrish QC*

The work, findings and many of the recommendations of the Royal Commission 
into Aboriginal Deaths in Custody (RCIADIC) remain relevant and symbolic for 
First Nations people and their view of their involvement in the criminal justice 
system. Unfortunately, the 30th anniversary this month arrives with the reality 
that many of the matters of concern that necessitated the conduct of the Royal 
Commission still remain either unresolved or not addressed.

It is 30 years since the release of the Final Report of the 
RCIADIC in April 1991.1 First Nations people are still 
disproportionally overrepresented in gaol custody, among 
those charged with criminal offences, who are bail refused, 
and in the numbers of people dying in custody, particularly 
gaol custody. The number and proportion of First Nations 
people in gaol custody across Australia has risen significantly 
in the last 30 years.2

The RCIADIC’s recommendations addressed a number of 
areas relating to the treatment of First Nations people in 
the criminal justice system including police and corrective 
services’ relationships with First Nations individuals and 
communities, the treatment of arrested and sentenced 
persons by police and corrective services authorities, coronial 
and police investigations of deaths in custody, alternatives 
to police detention particularly for intoxicated persons 
and judicial approaches to First Nations offenders among 
other matters.3 The response to those recommendations, 
concerned as they were across jurisdictions, has been 
uneven. It is clear that such actions taken upon the 
recommendations have not, in reality, had an impact either 
upon offending rates or incarceration rates although there 
have been significant reductions, particularly in NSW, of 
numbers of persons in police custody.4

When the Royal Commission was conducting its work, at 
least in NSW, Victoria and Tasmania, the majority of the 
deaths investigated were of people who had died in police 
custody.5 It is correct that in NSW and in other jurisdictions, 
Indigenous deaths in police custody by number and 
proportionally have substantially decreased since 1991.6 
In part, however, this is not because the numbers of First 
Nations people entering police custody have diminished 
but because extended detention in police custody and 

the detention of intoxicated people for short periods have 
greatly diminished. 

Public attention to deaths of First Nations people in custody 
has recently increased with the emergence in recent years 
of the “Black Lives Matter” movement, firstly overseas, and 
now in Australia. That is not to say that First Nations people 
and their organisations have been silent on the issue of 
deaths in custody since the Final Report of the RCIADIC. 
Both individuals and organisations have been pressing since 
1991 for full implementation of all 339 recommendations 
in all jurisdictions where particular recommendations 
have relevance. For example, the Royal Commission 
recommended that all governments ensure people are not 
gaoled for fine default.7 While this ceased to be a practice 
in NSW in 2000,8 it continued in other jurisdictions for many 
years, most notably Western Australia, with tragic outcomes. 

What can judicial officers do?
Awareness of the impact of intergenerational 
trauma
The continuing disproportionate number of deaths of First 
Nations people in custody reflects, in my mind, the failure 
of both federal and State governments to properly address 
the “underlying issues” that the Royal Commission identified 
as contributing to the overrepresentation of First Nations 
people in custody and commensurate deaths in custody.9 

Importantly the RCIADIC identified the link between a history 
of dispossession and discrimination and the circumstances 
of individuals committing offences or finding themselves 
involved in the criminal justice system, thus leading to their 
incarceration.10 It also made the link between government 
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policies that had damaged individuals and communities 
leading to incarceration such as what became known 
as “The Stolen Generations”, prompting the subsequent 
Human Rights Commission Inquiry.11

Central to its findings, the RCIADIC recognised the relevance 
of historic and systemic deprivation of rights and opportunities 
to the consideration of the circumstances of individual First 
Nations people along with disproportionate representation 
in police and corrective services custody. The Chief 
Commissioner, the Honourable Elliot Johnson QC observed:12

“It is important that we understand the legacy of Australia’s 
history, as it helps to explain the deep sense of injustice 
felt by Aboriginal people, their disadvantaged status today 
and their current attitudes towards non-Aboriginal people 
in society. In this way, it is one of the most important 
underlying issues that assist us to understand the 
disproportionate detention rates of Aboriginal people.”

This link may be characterised as the impact of 
intergenerational trauma. The Judicial Commission provides 
resources for judicial officers on the Judicial Information 
Research System13 about intergenerational trauma and in the 
Equality before the Law Bench Book.14 Further, the Bugmy 
Bar Book is an evidence-based resource which includes 
relevant information for judicial officers to inform themselves 
about the meaning and potential impact of an offender’s 
disadvantage.15 

However recognition of the link between offending and 
culpability does not address the circumstances of individuals to 
deflect them from interaction with the criminal justice system.

Participate in cultural awareness programs
The most pertinent recommendation of the RCIADIC in 
relation to judicial education was Recommendation 96:16

“Judicial officers and persons who work in the court 
service and in the probation and parole services and 
whose duties bring them into contact with Aboriginal 
people be encouraged to participate in an appropriate 
training and development program, designed to 
explain contemporary Aboriginal society, customs 
and traditions. Such programs should emphasise 
these historical and social factors which contribute 
to the disadvantaged position of many Aboriginal 
people today and to the nature of relations between 
Aboriginal and non-Aboriginal communities today. The 
Commission further recommends that such persons 
should wherever possible participate in discussion with 
members of the Aboriginal community in an informal 
way in order to improve cross-cultural understanding”.

This recommendation has been acted upon in a range of 
jurisdictions within Australia, with both national and State 

Aboriginal Cultural Awareness Committees or Indigenous 
Justice Committees. The National Judicial College of Australia 
and the Australasian Institute of Judicial Administration have 
long had such committees. In NSW, the Ngara Yura Committee 
of the Judicial Commission (formerly the Aboriginal Cultural 
Awareness Committee) has been active for almost 30 years, 
having been created directly in response to the Final Report 
of the RCIADIC, organising conferences, community visits, 
seminars and preparing education and resource materials for 
judicial officers in the wider community. 

The Judicial Officers’ Bulletin has produced many reports 
of the Committee’s activities and issues relevant to First 
Nations people and the judicial system. The Equality Before 
the Law Bench Book, first published in June 2006 by the 
Commission, has important resource material for judicial 
officers and jurisdictions in this State to assist judicial officers 
to provide “equality before the law” for all Australians, to the 
extent that is possible.17 

Given the importance of judicial education, every jurisdiction 
that has dealings with First Nations Australians should have 
a component of both orientation programs and annual 
conferences dedicated to subject-matter directly concerned 
with contemporaneous First Nations’ community life, 
cultural awareness and/or historical issues impacting upon 
First Nations people and their communities.  

Sentencing considerations
The RCIADIC recommended, inter alia, that: “imprisonment 
(be) a sanction of last resort” (Rec 92), there be an appropriate 
range “of non-custodial sentencing options” (Rec 109) and 
that Aboriginal communities and organisations be consulted 
in the sentencing of Aboriginal offenders to a greater extent 
(Recs 104 and 110). These were made 30 years ago this 
month yet there has been little progress in addressing the 
spirit of these recommendations. 

In response to the RCIADIC’s findings, there have been judicial 
pronouncements intended to explain or recognise the role of 
“Aboriginality” or the relevance of social circumstances of 
Aboriginal people in the criminal justice system, particularly 
in sentencing. Justice Wood, then a Supreme Court judge, 
in the 1992 Fernando decision reflected upon issues 
relevant to the sentencing of Aboriginal offenders in remote 
communities.18 President Fitzgerald of the Queensland Court 
of Appeal in 1998, described the “criminal justice system” 
as:19 

a hopelessly blunt instrument of social policy, and its 
implementation by the courts is a totally inadequate 
substitute for improved education, health, housing and 
employment for Aboriginal communities. 
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The High Court judgments of Bugmy v The Queen20 and 
Munda v The Queen21 in 2013 have led, at least in NSW, 
to the development of sentencing principles that emphasise 
the responsibility of judicial officers to take into account the 
disadvantage of an individual offender by reason of his or her 
upbringing, or the social context of the relevant offending, 
as relevant to the assessment of “moral culpability” for 
offending as well as the need to assess the particular needs 
of the offender. The latter can be accommodated by matters 
such as identifying alternatives to imprisonment, “special 
circumstances” in the context of fixing non-parole periods 
and opportunities outside the prison system to pursue 
rehabilitation programs.22 Further, the implications of these 
matters do not “diminish over time”.23 

In NSW there has been recognition of the role of “social 
exclusion” as a contributing factor to offending and a 
matter relevant to the fixing of an appropriate sentence for 
First Nations offenders.24 The capacity of judicial officers to 
address the “underlying issues” that the RCIADIC identified 
are limited by many factors beyond their control in the 
context of their requirement to apply the law evenly. For 
example, it is quite clear that there is a continuing failure at 
various government levels to “close the gap” in key areas of 
disadvantage for First Nations people, such as availability 
of health services, educational and training outcomes, 
economic and employment opportunity, housing and, of 
course, incarceration rates.25 Many of these matters are 
contributing factors to offending and were in existence at the 
time of the RCIADIC’s work, being intimately connected with 
the “underlying issues”.

Putting aside social forces and pressures beyond the 
control of courts, limitations on sentencing options to full-
time imprisonment and inadequate or uneven access to 
rehabilitation programs as a diversion to full-time custody 
are significant contributors to current judicial outcomes. 
While community-based sentencing options such as Circle 
Sentencing are available in some Local Court areas, that 
mechanism for sentencing offenders is not available across the 
State. This State continues not to have a version of the Victorian 
Koori Courts operating in the District Court of NSW.26 Drug 
Courts, which are not confined to First Nations offenders, are 
only available in limited areas of the State. Another significant 
change since the Final Report has been the greater impact of 
prohibited drugs upon individuals and communities since 1991, 
particularly with the use of amphetamine-type substances.

Suggested reforms
While the courts have limited impact to address the life 
circumstances of offenders, they do have an important role 

20  (2013) 249 CLR 571.
21  (2013) 249 CLR 600.
22   Bugmy v The Queen, above n 20, at [40]–[43]; summarised in Dungay v R [2020] NSWCCA 209 at [136]–[152] per N Adams J.
23 Bugmy v The Queen, above n 20, at [43]–[44].
24 Kentwell v R [No 2] [2015] NSWCCA 96 at [90]–[93] per Rothman J.
25 Australian Government, Closing the Gap in Partnership, at https://www.closingthegap.gov.au/data, accessed 29/3/2021. 
26 The Walama Court has been proposed to operate as a sentencing court within the auspices of the NSW District Court but has not been 

approved or funded.
27 Criminal Code, (Canada) RSC 1985, c C-46, s 718.2(e).
28 R v Gladue [1999] 1 SCR (Canada) 688.
29 R v Ipeelee [2012] 1 SCR (Canada) 433 at [37].
30 See JIRS, “Diversionary programs” for information about these, at https://jirs.judcom.nsw.gov.au/menus/services_index.php, accessed 

29/3/2021. Community-based sentencing options which commenced 24/9/2018 are directed to non-custodial options so offenders can 
received supervision: Crimes (Sentencing Procedure) Act 1999, Pt 2, Div 3.

to play in individual cases, as well as drawing attention to 
the relationship of offending to the wider socio-economic 
context in the appropriate case. Delivering the elusive ideal 
of “justice” is of paramount importance. The operation of the 
criminal law and its sanctions has contributed substantially 
on occasions to catastrophic consequences for offenders, 
victims and the community following failure to rehabilitate 
offenders such to enable them to adjust to community living. 
The figures for incarceration rates and offending frequencies 
tell us this more clearly and eloquently than words. 

In the spirit of recommendations of the RCIADIC, I suggest 
the following reforms apply to the sentencing of First Nations 
offenders in respect of most matters for which they appear 
in court.

1. Identify “equal justice” as an “objective” or “purpose” 
of sentencing. 

2. Enact a similar mandate as exists in Canada for courts: 
“all available sanctions, other than imprisonment, that 
are reasonable in the circumstances … should be 
considered for all offenders, with particular attention to the 
circumstances of Aboriginal offenders”.27 The Supreme 
Court of Canada has held that this legislation is “[n]ot 
reverse discrimination … [but necessary] to achieve real 
equality”28 and is “relevant to the moral blameworthiness 
of the offender” as an aspect of proportionality in 
sentencing.29

3. Provisions in all jurisdictions of the character of s 22 of 
the Sentencing Act 2017 (SA), permitting a sentencing 
conference for First Nations offenders with a court-
employed First Nations justice officer marshalling the 
participation of all parties.  

4. No offender sentenced to a term of six months or less be 
committed to gaol custody unless presence in his or her 
community presents as an unacceptable risk to another 
person or the community and no other viable option can 
protect those persons. The sentence to be served by way 
of community-based orders with conditions requiring 
community work and attendance upon rehabilitation 
programs.  

5. Greater “variety” in the forms of imprisonment to be 
served — with training facilities and cultural focus given 
emphasis (such as Balund-a).30

6. Neuropsychological, psychological and/or psychiatric 
reports for all First Nations offenders, whether in 
custody or not, if potentially facing imprisonment, in the 
same way that courts cannot sentence a child offender 
for particular offences without a Juvenile Justice Report.
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7. In appropriate cases for unlicensed driving offences, 
waiving licence disqualification subject to the offender 
obtaining his or her drivers’ licence and completing 
specific driver education programs.

8. Further to the 2018 sentencing reforms,31 greater flexibility 
for making sentencing orders and more alternatives to full-
time imprisonment for First Nations offenders — such as: 

15. Greater consultation with and involvement of Elders and 
communities in “conventional” sentencing exercises, 
particularly with consultation by government service 
providers and legal representatives of the parties.  

16. Production of “evidence” of community profiles similar 
to the Canadian Gladue35 reports in every sentencing 
exercise where a term of imprisonment is available. To 
this end, the Aboriginal Legal Service is developing the 
Bugmy Evidence Project to create documentation of 
community disadvantage.36 

17. Reliance on evidence-based research such as the 
Bugmy Bar Book in the sentencing exercise to inform 
the court about the meaning and potential impact of an 
offender’s disadvantage.37

18. As recommended by the Australian Law Reform 
Commission in the Pathways to justice report,38 further 
implementation of Justice Reinvestment strategies to 
divert resources to particular targeted communities 
from custodial correctional programs to locally-based 
programs to provide support for individuals and 
communities, thereby providing more and better options 
for sentencing, rehabilitation programs and community 
renewal.39  

Conclusion: 
The most significant development since the RCIADIC Final 
Report is the “Uluru Statement from the Heart”, released in 
May 2017, representing aspirations for self-determination, 
including a “First Nations Voice” in the Australian Constitution 
and Makarrata (“truth telling” and “agreement making”) 
Commission.40 These proposals have the potential to provide 
empowerment for individuals and communities which can 
impact in practical ways upon the relationship between First 
Nations people and the criminal justice system.

The current public discussion concerning constitutional 
recognition of First Nations people and the Black Lives 
Matter movement demonstrates that the spirit of the work 
and findings of the RCIADIC continues as does its capacity to 
influence change to achieve true equality before the law, even 
in circumstances where some specific recommendations 
may no longer have relevance.

31 One of the aims of the Crimes (Sentencing Procedure) Amendment (Sentencing Options) Act 2017 was to introduce more flexibility in 
community-based sentencing options to hold offenders accountable and tackle the causes of offending: NSW, Legislative Assembly, 
Parliamentary Debates, 11 October 2017, p 1.

32 As allowed by s 89(2)(c) Crimes (Sentencing Procedure) Act 1999 in relation to community correction orders.
33 See https://tribalwarrior.org/, accessed 29/3/2021.
34 See n 26.
35 R v Gladue [1999] 1 SCR (Canada) 688; see “Addressing Indigenous over-representation in Canada: legislation, litigation and mobilisation”, 

11/2/2020 at https://jirs.judcom.nsw.gov.au/menus/videos.php?video=indigenous_over_representation_in_canada&category=All, accessed 
29/3/2021. 

36 See The Bugmy Evidence Project, at www.alsnswact.org.au/the_bugmy_evidence_project, accessed 29/3/2021.
37 Above n 15.
38 ALRC, Pathways to justice – Inquiry into the incarceration rate of Aboriginal and Torres Strait Islander peoples, Report 133, 2018, Rec 4.
39 In NSW, this program has been trialled in Bourke since 2013 and is trialling in Moree and Mt Druitt: see https://www.justreinvest.org.au/

about-us/, acessed 29/3/2021.
40 See www.referendumcouncil.org.au/sites/default/files/2017-05/Uluru_Statement_From_The_Heart_0.PDF, accessed 29/3/2021.

a)  where terms of imprisonment are imposed, 
diversion of offenders from remote and semi remote 
communities from “gaol” custody to “custodial 
settings” within or near communities, such as group 
residences under Corrective Services supervision, ie 
gaols without bars for suitable inmates.

b)  periods of residential rehabilitation in lieu of periods 
of imprisonment.32  

 

9. Release to rehabilitation centres, “half-way” houses or 
work and training in the community before sentence or 
non-parole period expiration.

10. Expansion of specialist and therapeutic courts, with 
sufficient support services across Australia for domestic 
and other violent offences, as well as drug- and alcohol-
related crime.

11. Judicial education bodies and/or courts provide judicial 
officers with specialist sentencing checklists.

12. Establish properly resourced bail and/or “safe” houses 
or hostels to accommodate people either pending 
the completion of proceedings, or as a condition of 
community-based orders. A substantial reduction 
of the remand population would result if defendants 
had appropriate accommodation pending court 
appearances and victims had adequate places of 
refuge.

13. Engage First Nations organisations in bail and probation/
parole supervision — such as occurs sometimes in 
NSW with the Tribal Warrior Organisation’s “Clean Slate 
without prejudice” program in Redfern.33

14. Expand the operation of “First Nations Courts” (Circle 
Sentencing/ Murri/ Koori/ Nunga Courts) within Local 
Courts and other intermediate sentencing courts and 
greater resources to support courts to conduct these 
proceedings.34 

© Anna Petyarre/Aboriginal Artists Agency Ltd.


