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Research on sexual assault to inform
the courts and legal professionals
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This article provides an overview of research included in the
Judicial Commission’s recently updated Sexual Assault Trials
Handbook. The Handbook aims to inform the courts, legal
professionals and others about a range of issues that influence
how sexual abuse and sexual assault are perceived and dealt
with in the prosecution process, based on recent peer-reviewed
research that can provide valuable insights or guidance.

Introduction
It is a truism that sexual assault matters, involving child or adult complainants,
are some of the most difficult crimes to investigate and prosecute. These cases
involve offences that are often committed in secrecy and without witnesses.
The main evidence, and in many cases the only evidence, is the complainant’s
account of events. Most victims of sexual offences know the perpetrator, many
will not disclose their assault or seek assistance or support, and if they do, this
will often take months, years or even longer.1 Most sexual assault victims do
not officially report their victimisation to police,2 and only a low proportion of
such reports result in prosecution and conviction.3 Victims of sexual assault often
experience complex trauma and a myriad of short- and long-term effects and
sequelae that may influence how they respond to such victimisation and their
needs as participants in legal processes.4

Understanding and perceptions of adult and child sexual assault have changed
markedly over the last few decades. To some extent this is based on increasing
knowledge and research about the nature, dynamics and characteristics of
sexual assault offending and the lived experience of victims, and the way in which
the criminal justice system deals with victims and the experiences and difficulties
for complainants reporting and testifying in these matters.5

While some attitudes persist that are not well aligned with the empirical
evidence, there have been significant strides in assumptions about children’s
evidence, for example, among legal professionals over the last few decades.
In 1990, Cambridge legal scholar John Spencer and psychologist Rhona Flin
cited Heydon’s “neat summary of the specific reasons which were [then] often
adduced to justify legal suspicion of children’s testimony”: 6

First, a child’s powers of observation and memory are less reliable than an
adult’s. Secondly, children are prone to live in a make-believe world, so that
they magnify incidents which happen to them or invent them completely.
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Thirdly, they are also very egocentric, so that
details seemingly unrelated to their own world are
quickly forgotten by them. Fourthly, because of
their immaturity they are very suggestible and can
easily be influenced by adults and other children.
One lying child may influence others to lie; anxious
parents may take a child through a story again and
again so that it becomes drilled in untruths. Most
dangerously, a policeman taking a statement from
a child may without ill will use leading questions
so that the child tends to confuse what actually
happened with the answer suggested implicitly by
the question. A fifth danger is that children often
have little notion of the duty to speak the truth,
and they may fail to realise how important their
evidence is in a case and how important it is for it
to be accurate. Finally, children sometimes behave
in a way evil beyond their years. They may consent
to sexual offences against themselves and then
deny consent. They may completely invent sexual
offences. Some children know that the adult world
regards such matters in a serious and peculiar
way, and they enjoy investigating this mystery or
revenging themselves by making false accusations.

A number of these statements and assumptions are
inconsistent with the findings of empirical research
and also with more recent legislative developments,
particularly in relation to children’s consent to sexual
offences against them.7 The tide has also turned
against other misconceptions, and the view that children
“behave in a way evil beyond their years” is unlikely to
be accepted or even expressed now. Spencer and Flin
systematically challenged and articulated the arguments
and evidence against each of these statements in their
book, several decades ago.8

However, in other ways, attitudes and understandings
of sexual assault have not changed as much as might
be expected, particularly in relation to attitudes about
sexual assault of women and a lack of recognition of
sexual assaults counter to gender stereotypes, such
as child sexual abuse perpetrated by women, and
the sexual assault of men and boys.9 There is also
inadequate understanding of sexual assault of LGBQTIA+
individuals.10 The National Community Attitudes towards
Violence against Women Survey (NCAS) in 2017, for
example, explored the knowledge and attitudes of a large
representative sample of Australians aged 16 and over
towards different forms of sexual assault.11 While there
were some positive changes in attitudes, more in relation
to domestic violence, “some negative attitudes around
sexual assault against women persist” in the general
population, likely reflecting the views of some potential
and actual jurors, such as:12

• 2 in 5 (43%) agreed that “it was common for sexual
assault accusations to be used as a way of getting
back at men” (p 86)

• 1 in 3 (31%) agreed that “a lot of times, women who
say they were raped had led the man on and then
had regrets” — 38% in 2013 (p 7)

• 1 in 3 (33%) believed that “rape resulted from men
not being able to control their need for sex” — 35%
in 2009 and 43% in 2013 (p 7)

• 1 in 9 (11%) believed that “women who wait weeks
or months to report sexual assault are probably
lying” (p 84)

• 1 in 6 (16%) believe that many allegations of sexual
assault made by women are false (contrary to
research showing that such claims are rare) (p 8).

As Royal Commissioner Justice Peter McClellan noted
in 2016, the suspicious treatment of the evidence of
children and various assumptions about the way that
victims of sexual offences report the incidents have
“turned out, with the benefit of empirical research, to be
erroneous”.13 For example, it is clear from a substantial
body of research that it is common, contrary to the
assumptions in various judgments, for a child or adult
complainant of sexual assault to delay telling anyone
about the incident/s or to delay reporting it to police
for weeks, months, years or even decades. As Spigelman
CJ commented14 in relation to the observations of High
Court judges, Deane J and McHugh J in Longman v The
Queen:15

Their Honour’s observations are based on
assumptions about child psychology which are
widely held but which are not necessarily well
founded. Many judges share a conventional wisdom
about human behaviour, which may represent the
limitations of their background. This has been shown
to be so in sexual assault cases (See R v Johnston
(1998) 45 NSWLR 362 at 367–368).

Legislative intervention was required to overcome
the tendency of male judges to treat sexual
assault complainants as prone to be unreliable. The
observations of Deane J and McHugh J in Longman
reflect a similar legal tradition that treated children
as unreliable witnesses. In the past both categories
of witnesses required corroboration.

Despite this and similar more progressive judgments16

and some positive changes to the Evidence Act
1995 to limit assumptions about the unreliability of
children’s evidence17 and the credibility of sexual assault
complainants, changing attitudes and legal approaches
takes time and needs to be based on legal scholarship
and solid research evidence. This is where judicial and
legal professional education is so important, taking up
the point that what is regarded as within “common
knowledge” may in fact not be so common and perhaps
not well understood both within the legal profession
and broader society.18 An accurate understanding of
the nature of sexual assault, its potential impacts and
victim-complainant responses, is important to ground
and inform relevant legislative reform, legal processes
and decision-making at every stage in sexual assault
matters. This includes managing trial processes and
the questioning of complainants, in line with s 41
of the Evidence Act 1995. Understanding the trauma
experienced by victims of sexual assault is key to
providing appropriate support to complainants in the
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legal process so that they are able to provide the
best quality evidence possible without undue stress,
re-traumatisation or re-victimisation.19

To this end, the Child Sexual Offence Evidence
Program in NSW has introduced two key initiatives
— pre-recording the whole of children’s evidence and
witness intermediaries to assess and assist child and
vulnerable witnesses’ accurate communication with the
police and the courts.20

The updated Sexual Assault Trials
Handbook
The Judicial Commission’s updated Sexual Assault Trials
Handbook (Handbook) provides a substantial resource
for judicial officers, legal professionals and others
involved in the criminal prosecution of sexual offences
against children and adults. The Handbook aims to
inform about a range of issues that influence how sexual
abuse and sexual assault are perceived and dealt with in
the prosecution process, based on recent peer-reviewed
research and other articles that continue to provide
valuable insights or guidance.

In recent years, significant case law and legislative
developments have had an impact on the investigation
and trial process in sexual assault matters. The Royal
Commission into Institutional Responses to Child Sexual
Abuse (Royal Commission) provided a rich trove of
research, case studies and a review of the criminal justice
response to child sexual abuse. A number of the issues
of concern and the recommendations also apply more
generally to adult sexual assaults.

The resources included in the updated Handbook were
selected following an assessment of the relevance and
rigour of recent research.21 These include peer-reviewed
journal articles reporting research on the key legal and
non-legal issues as well as reports and other research
from the Royal Commission’s work. The extracts were
compiled under the supervision of legal academics and
Judicial Commission staff.

The resources are contained in two broad categories:
Legal and Non-legal, and within each, under
sub-headings. The abstracts provide a quick outline of
the content, and links to the full text are provided where
available.

Legal articles
The legal materials included in the Handbook focus on
three key aspects of sexual assault trials — evidentiary
matters, the judicial role and procedural considerations.

Since there is commonly little or no corroborative
evidence to support sexual assault allegations, the
prosecution of such offences often gives rise to
complex evidentiary considerations and arguments at
trial particularly regarding the complainant’s credibility
and character. The veracity of the complainant and
the accused and their account of events are usually
pitted against each other. The section dealing with
evidence in the Handbook at [7-000]–[7-495] focuses

heavily on recent scholarship addressing the use and
admissibility of tendency and coincidence evidence,
particularly in child sexual assault matters. Tendency
and coincidence evidence are well recognised as “among
the more complicated and controversial areas of
evidence law in criminal cases”22 and have evolved
significantly in recent times.23 Some articles on the use
of expert psychological evidence and expert evidence to
counteract jury misconceptions in child sexual assault
trials are also included in this section.24

The use and admissibility of expert psychological
and counterintuitive evidence in sexual assault cases
continues to be highly contested in NSW and other
jurisdictions. This section of the Handbook also includes
key articles to assist in understanding the role of
witness intermediaries in sexual assault matters. Witness
intermediaries play a key role in assisting the police,
lawyers and the court to communicate in the best
ways possible with child complainants and vulnerable
witnesses. The use of witness intermediaries in child
sexual assault matters has overwhelmingly been viewed
as a positive development in NSW.25

The role of judicial officers in sexual assault trials is
explored at [7-160]–[7-220] of the Handbook. The articles
in this section include an article by his Honour Judge
Ellis on judicial activism in child sexual assault cases,
which argues “that appropriate judicial activism is a
positive thing. Trial judges should be more hands-on
in their approach to child sexual assault cases in
pre-trial management and trial process”.26 This connects
with some of the other articles in this section on
judicial directions and intervention in sexual assault trials
including the duty of the court in relation to improper
questions.27 Although judicial directions in sexual assault
trials have been streamlined, this continues to be a
complex and challenging area for judges. The articles
highlight the fundamental responsibility of judges in
sexual assault trials to ensure “that all witnesses
are treated equally and to create a movement away
from the tacit acceptance of improper behaviours
[and arguably improper assumptions] that cut across
fundamental fair-trial principles”.28 This goes to the
heart of judicial impartiality and the role of judges
in ensuring that through directions, interventions and
judicial decision-making “the specific requirements of
justice” are met in every case.29

The Handbook also includes a section on
procedural considerations in sexual assault matters
at [7-240]–[7-320], with a focus on current legislative
requirements, practical problems and recent reforms
related to the use of technology and special measures
for the giving of evidence by complainants in sexual
assault trials including, the use of CCTV, pre-recorded
evidence and witness intermediaries. The articles
included consider the benefits and challenges of recent
procedural reforms in sexual assault trials highlighting
the delicate balance that needs to be struck between
complainant needs, court imperatives and the right of
the accused so as to ensure that justice is done and seen
to be done in such matters.

17 Judicial Commission of NSW
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Some suggestions for further general reading at [7-495]
are also included that discuss the role of evidence more
generally in criminal trials including some epistemic
considerations.

Many of the legal articles included in the Handbook
highlight the many changes introduced over the last
decade in the conduct and management of sexual
assault trials, and the importance of maintaining ongoing
high quality academic and empirically informed judicial
and legal professional development in order to ensure
efficiency and just outcomes in such matters.

Non-legal articles

The focus in the non-legal section of the Handbook
is currently more on child sexual abuse and related
criminal proceedings than on sexual offending against
adults, but many of the same considerations —
about delayed reporting, the nature of memory, the
impacts of trauma and the challenges of providing
evidence and testifying in proceedings, jury reasoning
and common assumptions about complainants —
pertain. It is important to acknowledge that the nature,
circumstances of, impacts and responses by adults and
children to different types of sexual offences may vary.
In particular, it is important to be aware of cultural
differences; several articles specifically address violence
against Aboriginal and Torres Strait Islander women and
children.30

The non-legal resources include research and
peer-reviewed articles that highlight the short-term
and longer-term impacts of child sexual abuse, the
ways in which children may disclose sexual abuse, the
factors that “prevent, prompt and delay disclosures”31

and the ways in which children are interviewed by
police and in cross-examination. A collection of articles
focuses on various evidentiary issues including medical
examinations and how to cross-examine forensic
scientists.

Understanding the ways in which victim-complainants
may react to child sexual abuse and sexual assaults is
key to a fair process which is respectful to complainants,
and able to elicit reliable evidence while providing due
process to those accused of these offences. So, also, is
an understanding of how memory works and how police,
legal professionals and jurors think memory works.

Memory research
Important new research by Jane Goodman-Delahunty
and colleagues, Mark Nolan and Evianne Van
Gijn-Grosvenor for the Royal Commission is “particularly
relevant for police officers, legal practitioners, judges
and juries who must assess child sexual abuse
victims’ memory capabilities and the reliability of their
memories”.32 This research draws on the findings of
more than 650 recent empirical studies, reviewed
by 23 Australian and New Zealand academics and
clinical practitioners with expertise in this area. It
addresses 10 issues raised by the Royal Commission

“where legal expectations seemed at odds with
victims’ memory capabilities”,33 including: common
misconceptions about memory; victims’ ability to provide
details and core memories of events; the reliability of
child victims’ memory; suggestibility and false memories;
the impact of delay on memory recall; memory for
traumatic events and persistent sexual abuse offences;
and children’s memory during cross-examination. The
research “summarises what victims can be expected
to remember about experiences of child sexual abuse,
how they can be assisted to optimally remember
those experiences, and how these experiences affect
their reporting to police and their evidence in legal
proceedings”.34

Several new articles in the Handbook also discuss
child sexual abuse perpetrators whose offending has
been under-recognised: juvenile offenders (at [7-3000]ff)
female offenders, including the intersection between
them, and juvenile female offenders.

Peer-to-peer offending
The Royal Commission found that juvenile sexual
offending by children over the age of criminal
responsibility and sexually harmful behaviours by
younger children are more common than expected,
particularly in institutions (such as schools). Volume
10 of the Royal Commission’s Final Report provides
useful contextual background about the nature and
extent of these behaviours and the factors that may
contribute to children sexually abusing other children.35

Several new articles in the Handbook also provide some
context about children who engage in sexually abusive
behaviours and juvenile sex offenders.36

Female offenders
As McIvor pointed out, “women and girls make
up a small proportion of convicted sex offenders,
although victimization studies suggest higher levels
of female involvement in abuse”, often with a male
partner.37 As with other types of sexual offending,
the level of unreported victimisation is unknown but
“professionals often fail to recognize or underplay
the harm occasioned by female sexual abuse, yet
victims experience long-lasting effects”38 with female
perpetrators receiving shorter sentences.39

Online exploitation
A new section at [7-4000]ff includes several
peer-reviewed articles and chapters which deal with
online sexual exploitation, an exploding area of
offending which includes grooming a child for sexual
purposes and accessing, possessing, producing or
sharing child exploitation material.40 The study by Leclerc
and colleagues at the Australian Institute of Criminology
provides important insights, using “crime script analysis
to reconstruct step-by-step how offenders operate on
the darknet”.41 Increasing penalties for child abuse
material offences and online sexual exploitation of
children reflects growing recognition of the harm caused
by these offences.

Judicial Commission of NSW 18
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Royal Commission into Institutional Responses
to Child Sexual Abuse

A section of the Handbook at [8-000]ff deals with the
Royal Commission. It includes the Criminal Justice Report
as well as several research reports on jury reasoning,
the effects of child sexual abuse on memory and
complainants’ evidence, the impact of delayed reporting
on the prosecution of child sexual abuse, and the
impact of child sexual abuse, as per the Bugmy Bar
Book.42 This section provides important perspectives
that are particularly useful in understanding the unique
challenges in investigation and prosecution of historical
child sex offences.43

Other online references and resources

The Handbook also provides a collection of resources
including information about the sexual assault
communications privilege at [9-000]ff; general directions
in sexual assault trials at [10-500], and relevant District
Court Criminal Practice Notes.

The Handbook is an online resource which also provides
easy and accessible reference to sexual offences
involving child victims and other sexual offences, as
below:
• Table 1 at [1-000] contains both current and historic

NSW and Commonwealth sexual offences which
refer specifically to children including information
about the period of operation of each offence and
the maximum penalties for offences where the
offences are dealt with on indictment according to
law.

• Table 2 at [1-010] contains current sexual offences
in the Crimes Act 1900 other than those which
specifically refer to children. It sets out the maximum
penalties (on indictment) for each of these offences
and specifies those which attract a SNPP. It
also specifies whether offences are “prescribed
sexual offences” and/or “serious children’s indictable
offences”.

Both Tables 1 and 2 also provide links to Judicial
Commission resources including recent law, cases,
research, statistics and the Criminal Trial Courts Bench
Book and Sentencing Bench Book.

Recent sexual assault law (on JIRS) at [6-000] includes
condensed summaries with links available on JIRS
(further filtered for relevance to sexual assault trials)
and are presented in relation to evidence, sentencing,
procedure, directions, offences and appeals and other
headings. The links take the reader from the condensed
description to full text cases/legislation.

Conclusion
The updated Sexual Assault Trials Handbook is a rich
resource for judicial officers and legal professionals
covering evidentiary issues, the judicial role, procedural
considerations, comprehensive and linked Tables of

current and historic sexual offences, relevant District
Court Practice Notes, and summaries of recent sexual
assault cases and legislative developments.

Suggestions for additions or amendments to the
Handbook are welcome and may be emailed to
handbook@judcom.nsw.gov.au.
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