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Update 70, October 2022
Update 70 amends the Bench Book to incorporate recent case law and legislative
developments.

Sexual assault law

Commentary on sexual assault law has been compiled under two headings within the
book: Sexual assault trials — procedural matters at [5-000]ff and Sexual assault
offences at [5-600]ff. The following chapters in these sections have been revised or
added:

• Expert evidence — specialised knowledge of child behaviour 
This new chapter at [5-300] includes a discussion of AJ v R [2022] NSWCCA
136 which considered the admissibility of generalised statements concerning the
behaviour of child sexual abuse victims and offenders.

• Pre-recorded evidence in child sexual offence proceedings
A new chapter at [5-400] provides commentary on the Child Sexual Offence
Evidence Pilot Scheme and suggested directions for pre-recorded evidence.

• Maintain unlawful sexual relationship with a child 
The Suggested direction — maintain unlawful sexual relationship with child at
[5-720] has been revised and updated and the Notes at [5-730] have been updated
in light of the comments made in R v RB [2022] NSWCCA 142 about the elements
of the offence of maintain unlawful sexual relationship with child.

• Sexual intercourse without consent — until 31 May 2022
This chapter at [5-800]ff contains commentary for sexual intercourse without
consent offences committed on or until 31 May 2022. Commentary for Multiple
counts — R v Markuleski has been moved to a new chapter at [3-400].

• Sexual intercourse without consent — from 1 June 2022
This new chapter has been added at [5-900] to provide commentary and a suggested
direction for the definition of consent in sexual assault trials where the offence was
committed on or from 1 June 2022. The definition of consent in the former Crimes
Act 1900, s 61HE is replaced with Pt 3, Div 10, Sub-div 1A (ss 61HF–61HK)
following the commencement of the Crimes Legislation Amendment (Sexual
Consent Reforms) Act 2021.

• Sexual touching 
The chapter has been updated to include a new suggested direction for sexual
touching offences when the offence is committed from 1 June 2022: Suggested
direction — basic offence (s 61KC) — from 1 June 2022 at [5-1115]. The Notes
at [5-1140] for the aggravated offences have been amended to add reference to
JH v R [2021] NSWCCA 324 concerning how to approach the question of a serious
physical disability. The Notes at [5-1160] for sexual touching of a child have been
amended to include reference to Stephens v The Queen [2022] HCA 31 concerning
the application of s 80AF of the Crimes Act 1900 for uncertain offence dates.

https://jirs.judcom.nsw.gov.au/nswcca/judgments/2022/2022_NSWCCA_136/index.html
https://jirs.judcom.nsw.gov.au/nswcca/judgments/2022/2022_NSWCCA_142.html
https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=currlaw/nswact/1900-40&anchor=sec61hf
https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=currlaw/nswact/1900-40&anchor=sec61hk
https://www.parliament.nsw.gov.au/bill/files/3906/Passed%20by%20both%20Houses.pdf
https://www.parliament.nsw.gov.au/bill/files/3906/Passed%20by%20both%20Houses.pdf
https://jirs.judcom.nsw.gov.au/nswcca/judgments/2021/2021_NSWCCA_324.html
https://jirs.judcom.nsw.gov.au/hca/judgments/2022/2022_HCA_31.html
https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=currlaw/nswact/1900-40&anchor=sec80af


The following chapters have been revised as indicated:

• Self-represented accused 
Commentary at [1-820] Suggested advice and information to accused in the
absence of the jury has been updated to include the case of Amagwula v R [2019]
NSWCCA 156 where it was held pleas of not guilty not personally entered by the
accused on arraignment before the jury panel did not vitiate the trial.

• Expert evidence 
The commentary in this chapter has been revised in light of AJ v R [2022] NSWCCA
136 in relation to specialised knowledge concerning child behaviour and relocated
to the new chapter at [5-300] Expert evidence — specialised knowledge of child
behaviour. Minor amendments have been made to [2-1130] Suggested direction
— expert witnesses.

• Multiple counts — R v Markuleski
A new chapter has been added at [3-400].

• Onus and standard of proof 
The commentary in this chapter has been revised and updated concerning the
application of a Murray direction. Haile v R [2022] NSWCCA 71, in which a
summary is provided of a trial judge’s obligations when summing-up to the jury,
has been added at [3-605] The Liberato direction — when a case turns on a
conflict between the evidence of a prosecution witness and the evidence of a
defence witness or the accused’s account in a recorded police interview. Minor
amendments have been made to the suggested direction at [3-610] Essential Crown
witness (“Murray direction”) (in cases other than prescribed sexual offences).
The Notes regarding the direction in prescribed sexual matters at [3-615] have been
revised to include Williams v R [2021] NSWCCA 25 and AB v R [2022] NSWCCA
104.

• Summing-up format
The suggested direction at [7-020] Summing-up (commencement) has been
revised and updated. [7-040] Notes has been updated to reflect the decision of Haile
v R [2022] NSWCCA 71.

https://jirs.judcom.nsw.gov.au/nswcca/judgments/2019/2019_NSWCCA_156.html
https://jirs.judcom.nsw.gov.au/nswcca/judgments/2022/2022_NSWCCA_71.html
https://jirs.judcom.nsw.gov.au/nswcca/judgments/2021/2021_NSWCCA_25.html
https://jirs.judcom.nsw.gov.au/nswcca/judgments/2022/2022_NSWCCA_104.html
https://jirs.judcom.nsw.gov.au/nswcca/judgments/2022/2022_NSWCCA_71.html
https://jirs.judcom.nsw.gov.au/nswcca/judgments/2022/2022_NSWCCA_71.html
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Cross-examination

[1-340]  Improper questions put to witness in cross-examination
Section 41 Evidence Act 1995 empowers the court to disallow improper questions put
to a witness in cross-examination. It applies to criminal and civil proceedings and is
not restricted to sexual assault matters. Section 41 provides:

(1) The court must disallow a question put to a witness in cross-examination, or inform
the witness that it need not be answered, if the court is of the opinion that the
question (referred to as a “disallowable question”):
(a) is misleading or confusing, or
(b) is unduly annoying, harassing, intimidating, offensive, oppressive, humiliating

or repetitive, or
(c) is put to the witness in a manner or tone that is belittling, insulting or otherwise

inappropriate, or
(d) has no basis other than a stereotype (for example, a stereotype based on the

witness’s sex, race, culture, ethnicity, age or mental, intellectual or physical
disability).

(2) Without limiting the matters the court may take into account for the purposes of
subsection (1), it is to take into account:
(a) any relevant condition or characteristic of the witness of which the court is,

or is made, aware, including age, education, ethnic and cultural background,
gender, language background and skills, level of maturity and understanding
and personality, and

(b) any mental, intellectual or physical disability of which the court is, or is made,
aware and to which the witness is, or appears to be, subject, and

(c) the context in which the question is put, including:
(i) the nature of the proceeding, and
(ii) in a criminal proceeding—the nature of the offence to which the

proceeding relates, and
(iii) the relationship (if any) between the witness and any other party to the

proceeding
…

(5) However, the duty imposed on the court by this section applies whether or not an
objection is raised to a particular question.

(6) A failure by the court to disallow a question under this section, or to inform the
witness that it need not be answered, does not affect the admissibility in evidence
of any answer given by the witness in response to the question.
…

[1-341]  Notes
1. Section 41 imposes a mandatory duty on the court to disallow a question if the

court forms the opinion that the question is a disallowable question: see further

CTC 69 45 MAY 22
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[1-341] Cross-examination

Uniform Evidence Law, ALRC Report 102 (Final Report), 2005 at [5.90], [5.114].
The Court of Criminal Appeal confirmed that the repealed s 275A(5) Criminal
Procedure Act 1986, which had materially similar language to s 41(5), imposed
an obligation on a court to disallow an improper question. This was the case
regardless of whether an objection was taken by a party to the question: FDP v R
(2009) 74 NSWLR 645 at [26]–[28]; Gillies v DPP [2008] NSWCCA 339 at [65].

2. Spigelman CJ said when dealing with a previous statutory form of s 41 in R v TA
(2003) 57 NSWLR 444 at [8]:

Judges play an important role in protecting complainants from unnecessary,
inappropriate and irrelevant questioning by or on behalf of an accused. That role is
perfectly consistent with the requirements of a fair trial, which requirements do not
involve treating the criminal justice system as if it were a forensic game in which
every accused is entitled to some kind of sporting chance.

3. Section 41 is premised on an assumption that the question will elicit relevant
evidence: R v TA at [12]. The court must balance the probative value of the
(relevant) evidence sought to be elicited with the effect of the cross-examination
upon the witness: R v TA at [8], [13]. If the probative force of an anticipated answer
is likely to be slight, even a small element of harassment, offence or oppression
would be enough for the court to disallow the question: R v TA at [12].

4. Section 41 is not the only source of law for improper questions. In Libke v
The Queen (2007) 230 CLR 559, Heydon J detailed the law governing
cross-examination generally, including the powers of a cross-examiner: at [118];
offensive questioning: at [121]; comments by a cross-examiner during the course
of questioning: at [125]; compound questions (simultaneously pose more than one
inquiry and call for more than one answer): at [127]; cutting off answers before
they were completed: at [128]; questions resting on controversial assumptions:
at [129]; argumentative questions: at [131] and the role of the judge: at [133]. The
court held the judge should have intervened to control persistently inappropriate
commentary by the prosecutor to prevent any later suggestion of unfairness:
at [41], [53], [84], [133]. Hayne J discussed the role of the judge at [84]–[85].
See also P Johnson, “Controlling unreasonable cross-examination” (2009) 21(4)
JOB 29.

[1-343]  Cross-examination of defendant as to credibility
Section 104 of the Evidence Act 1995 provides for further protections in relation
to cross-examination as to credibility in addition to those prescribed in ss 102 and
103. The section outlines the circumstances where leave is, and is not, required to
cross-examine a defendant as to his or her credibility. Section 104 provides:

(1) This section applies only to credibility evidence in a criminal proceeding and so
applies in addition to section 103.

(2) A defendant must not be cross-examined about a matter that is relevant to the
assessment of the defendant’s credibility, unless the court gives leave.

(3) Despite subsection (2), leave is not required for cross-examination by the prosecutor
about whether the defendant:

(a) is biased or has a motive to be untruthful, or

MAY 22 46 CTC 69
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Cross-examination [1-345]

(b) is, or was, unable to be aware of or recall matters to which his or her evidence
relates, or

(c) has made a prior inconsistent statement.
(4) Leave must not be given for cross-examination by the prosecutor under

subsection (2) unless evidence adduced by the defendant has been admitted that:
(a) tends to prove that a witness called by the prosecutor has a tendency to be

untruthful, and
(b) is relevant solely or mainly to the witness’s credibility.

(5) A reference in subsection (4) to evidence does not include a reference to evidence
of conduct in relation to:
(a) the events in relation to which the defendant is being prosecuted, or
(b) the investigation of the offence for which the defendant is being prosecuted.

(6) Leave is not to be given for cross-examination by another defendant unless:
(a) the evidence that the defendant to be cross-examined has given includes

evidence adverse to the defendant seeking leave to cross-examine, and
(b) that evidence has been admitted.

[1-345]  Notes
1. Section 104 applies “only to credibility evidence in a criminal proceeding”:

s 104(1). If the evidence is relevant for some other purpose and admissible under
Pt 3.2–3.6, s 104 does not apply: s 101A; R v Spiteri (2004) 61 NSWLR 369
at [35]; Davis v R [2017] NSWCCA 257 at [64]–[66]. The issue of whether a
particular item of evidence is relevant only to the credibility of a witness or not
will depend upon the facts and circumstances of each individual case: Peacock v
R [2008] NSWCCA 264 at [51].

2. A defendant must not be cross-examined about a matter that is relevant to the
assessment of the defendant’s credibility, unless the court gives leave: s 104(2).
Leave to cross-examine a defendant by the prosecutor is not required where it is
directed to whether the defendant: is biased or has a motive to be untruthful; is
unable to recall matters to which his or her evidence relates; or, has made a prior
inconsistent statement: s 104(3). There is a general discussion of the credibility
provisions in Tieu v R (2016) 92 NSWLR 94 at [26]–[47], [135]–[136].

3. Where leave is required under s 104(2), it is essential that the court give proper
attention to the requirements of s 104 and make a specific determination as to
leave: Tieu v R at [142], [136], [139]. The court should ask the prosecution to
address in submissions the gateway provisions in ss 104(4), 103 and 192: Tieu v R
at [141]–[143]. The general leave provision under s 192(2) is engaged: Tieu v R
at [36], [135]. The court must take into account the non-exhaustive list of matters
in s 192 in deciding whether to grant leave: Stanoevski v The Queen (2001) 202
CLR 115 at [41] (also discussed in Character at [2-350]); R v El-Azzi [2004]
NSWCCA 455 at [270]. The evidence must also satisfy the requirements of both
s 104(4) and s 103: R v El-Azzi at [250]. The common law resistance to allowing
evidence of prior criminal history is also relevant in guiding the exercise of the
s 104(2) discretion: R v El-Azzi at [199]–[200]. Ordinarily the danger of unfair

CTC 69 47 MAY 22

https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=currlaw/nswact/1995-25&anchor=sec104
https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=currlaw/nswact/1995-25&anchor=sec104
https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=currlaw/nswact/1995-25&anchor=sec104
https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=currlaw/nswact/1995-25&anchor=sec101a
https://jirs.judcom.nsw.gov.au/nswcca/judgments/2004/2004_NSWCCA_321.html
https://jirs.judcom.nsw.gov.au/nswcca/judgments/2004/2004_NSWCCA_321.html#para35
https://jirs.judcom.nsw.gov.au/nswcca/judgments/2017/2017_NSWCCA_257.html
https://jirs.judcom.nsw.gov.au/nswcca/judgments/2017/2017_NSWCCA_257.html#para64
https://jirs.judcom.nsw.gov.au/nswcca/judgments/2008/2008_NSWCCA_264.html
https://jirs.judcom.nsw.gov.au/nswcca/judgments/2008/2008_NSWCCA_264.html
https://jirs.judcom.nsw.gov.au/nswcca/judgments/2008/2008_NSWCCA_264.html#para51
https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=currlaw/nswact/1995-25&anchor=sec104
https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=currlaw/nswact/1995-25&anchor=sec104
https://jirs.judcom.nsw.gov.au/nswcca/judgments/2016/2016_NSWCCA_111.html
https://jirs.judcom.nsw.gov.au/nswcca/judgments/2016/2016_NSWCCA_111.html#para26
https://jirs.judcom.nsw.gov.au/nswcca/judgments/2016/2016_NSWCCA_111.html#para47
https://jirs.judcom.nsw.gov.au/nswcca/judgments/2016/2016_NSWCCA_111.html#para135
https://jirs.judcom.nsw.gov.au/nswcca/judgments/2016/2016_NSWCCA_111.html#para136
https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=currlaw/nswact/1995-25&anchor=sec104
https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=currlaw/nswact/1995-25&anchor=sec104
https://jirs.judcom.nsw.gov.au/nswcca/judgments/2016/2016_NSWCCA_111.html
https://jirs.judcom.nsw.gov.au/nswcca/judgments/2016/2016_NSWCCA_111.html#para142
https://jirs.judcom.nsw.gov.au/nswcca/judgments/2016/2016_NSWCCA_111.html#para136
https://jirs.judcom.nsw.gov.au/nswcca/judgments/2016/2016_NSWCCA_111.html#para139
https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=currlaw/nswact/1995-25&anchor=sec104
https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=currlaw/nswact/1995-25&anchor=sec103
https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=currlaw/nswact/1995-25&anchor=sec192
https://jirs.judcom.nsw.gov.au/nswcca/judgments/2016/2016_NSWCCA_111.html
https://jirs.judcom.nsw.gov.au/nswcca/judgments/2016/2016_NSWCCA_111.html#para142
https://jirs.judcom.nsw.gov.au/nswcca/judgments/2016/2016_NSWCCA_111.html#para141
https://jirs.judcom.nsw.gov.au/nswcca/judgments/2016/2016_NSWCCA_111.html#para142
https://jirs.judcom.nsw.gov.au/nswcca/judgments/2016/2016_NSWCCA_111.html#para143
https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=currlaw/nswact/1995-25&anchor=sec192
https://jirs.judcom.nsw.gov.au/nswcca/judgments/2016/2016_NSWCCA_111.html
https://jirs.judcom.nsw.gov.au/nswcca/judgments/2016/2016_NSWCCA_111.html#para36
https://jirs.judcom.nsw.gov.au/nswcca/judgments/2016/2016_NSWCCA_111.html#para135
https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=currlaw/nswact/1995-25&anchor=sec192
https://jirs.judcom.nsw.gov.au/hca/judgments/2001/2001_HCA_4.html
https://jirs.judcom.nsw.gov.au/hca/judgments/2001/2001_HCA_4.html#para41
https://jirs.judcom.nsw.gov.au/nswcca/judgments/2004/2004_NSWCCA_455.html
https://jirs.judcom.nsw.gov.au/nswcca/judgments/2004/2004_NSWCCA_455.html#para270
https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=currlaw/nswact/1995-25&anchor=sec104
https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=currlaw/nswact/1995-25&anchor=sec103
https://jirs.judcom.nsw.gov.au/nswcca/judgments/2004/2004_NSWCCA_455.html
https://jirs.judcom.nsw.gov.au/nswcca/judgments/2004/2004_NSWCCA_455.html#para250
https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=currlaw/nswact/1995-25&anchor=sec104
https://jirs.judcom.nsw.gov.au/nswcca/judgments/2004/2004_NSWCCA_455.html
https://jirs.judcom.nsw.gov.au/nswcca/judgments/2004/2004_NSWCCA_455.html#para199
https://jirs.judcom.nsw.gov.au/nswcca/judgments/2004/2004_NSWCCA_455.html#para200


[1-345] Cross-examination

prejudice created by evidence of a serious criminal conviction would substantially
outweigh its probative value: R v El-Azzi at [199]–[200]. The judge did not err
in the particular case by permitting cross-examination of the defendant about a
corruption offence: R v El-Azzi at [200]–[201].

4. Section 104(6) addresses cross-examination by another defendant. The provision
“applies only to credibility evidence”: s 104(1). To that extent it does not
cover the field on the topic of cross-examination by another defendant. The
court in R v Fernando [1999] NSWCCA 66 at [287]–[290] made reference to
the (common) law on the subject of cross-examination by another defendant.
Although leave was not sought under s 104(6), the court noted at [287] that the
purpose of s 104(6) is to create a “restriction of cross-examination of an accused
person directed to the issue of credibility”.
For commentary and directions on the accused’s right to silence see Silence —
Evidence of at [4-100]–[4-130].

[The next page is 57]
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Self-represented accused

[1-800]  Conduct of trials
An accused person may appear personally, and may conduct his or her own case:
ss 36(1), 37(2) Criminal Procedure Act 1986. These provisions apply “to all offences,
however arising (whether under an Act or at common law), whenever committed and
in whatever court dealt with”: s 28(1) Criminal Procedure Act. While the election
by an accused to appear self-represented is a fundamental right which should not
be interfered with (R v Zorad (1990) 19 NSWLR 91 at 95) the operation of the
adversarial system “may be severely impaired” by the absence of legal representation:
Mansfield v Director of Public Prosecutions (WA) (2006) 226 CLR 486 at [49].
The High Court in Dietrich v The Queen (1992) 177 CLR 292 at 302 describes
the disadvantages facing a self-represented accused. See also Judicial Commission
of NSW, Equality before the Law Bench Book, 2006–, “Self-represented parties”
at [10.1]ff.

[1-810]  Duty of the trial judge
The duty of the trial judge is to give information and advice as is necessary to ensure
that the self-represented accused receives a fair trial so that “the accused is put in a
position where he [or she] is able to make an effective choice as to the exercise of
his [or her] rights during the course of the trial, but it is not [the judge’s] duty to tell
the accused how to exercise those rights”: R v Zorad (1990) 19 NSWLR 91 at 99;
R v Anastasiou (aka Peters) (1991) 21 NSWLR 394 at 399. The trial judge must
maintain the appearance of impartiality and should ascertain the level of assistance
required by a self-represented accused: Kenny v Ritter [2009] SASC 139 at [23]. A
judge is entitled to peruse committal papers to inform himself or herself about the
likely scope of the trial and potential evidentiary or other issues that might arise: R v SY
[2004] NSWCCA 297 at [13]. The judge may also, of course, ask the Crown to give
an outline of the Crown case and the nature of the evidence to be led.

[1-820]  Suggested advice and information to accused in the absence of the jury
The suggested advice and information below assumes that the Crown has taken all
reasonable steps to ensure that the self-represented accused is “equipped to respond”
to the Crown case in accordance with the Office of Director of Public Prosecutions
(NSW), Prosecution Guidelines, Guideline 4.6, Unrepresented accused. The suggested
advice and information also assumes that the issues of whether proceedings should
be stayed, or whether the trial will proceed as a judge-alone trial, have already been
resolved. Where the trial is by judge-alone trial, the suggested information and advice
will require appropriate amendment.

It is a matter of discretion for the trial judge as to whether aspects of the following
suggested advice and information are provided to the accused, prior to, or after, the
Crown Prosecutor opens its case. Given the length of the suggested guidance, the judge
may prefer to deal with the issues in more than one stage. Consideration might also
be given to the provision of the suggested advice and information to the accused in
written form. If the issue of an alibi is raised by a self-represented accused at the
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[1-820] Self-represented accused

beginning of the trial and notice has not been given to the Crown, then, depending on
the circumstances, it might be necessary to consider a short adjournment: see Alibi
at [6-010].

An unrepresented accused should plead personally to each charge in the indictment,
although a failure to do so will not necessarily vitiate the trial, provided it is clear
the accused knew the contents of the indictment and intended to plead not guilty:
Amagwula v R [2019] NSWCCA 156 at [26]–[41], [238]–[309].

Before empanelling the jury
You have been charged with … [state offence(s)]. There are a number of elements
to that charge(s) which the Crown must prove beyond reasonable doubt … [detail
elements of offence(s)]. As this is a criminal trial, the burden or obligation to prove you
are guilty is placed squarely on the Crown. That burden rests upon the Crown in respect
of every element or essential fact that makes up the offence. There is no obligation
whatsoever on you to prove any fact or issue that is in dispute. You do not have any
obligation to call any evidence or prove anything.

Role of judge and jury
I should explain my role and the role of the jury in the trial. The jury is the sole
judge of the facts. All disputes about matters of fact in this case will be decided by
the jury and not me. Generally that means that it is entirely up to the jury to decide
what evidence they accept and what evidence they do not accept. I am not involved in
making decisions about the facts. I am the judge of the law. During the trial this means
that I am required to ensure that all the rules of procedure and evidence are followed.
At the end of the trial, I will give the jury directions about the legal principles that
apply to the case. I will explain to them how the legal principles should be applied to
the issues which they have to decide.

Legal argument
Sometimes during the trial a question of law will arise for me to decide. This might
include arguments about whether particular evidence should be admitted. I may need
to hear arguments from the Crown Prosecutor and from you before I make a decision.
If that occurs, it is usually necessary for the matter to be debated in the absence of
the jury.

Opening addresses
After the jury has been empanelled, I will ask the Crown Prosecutor to give an outline
of the case the Crown anticipates establishing by the evidence. The purpose of the
opening is to assist the jury in understanding the evidence as it is given during the
trial. What the Crown tells the jury in the outline is not evidence. It is nothing more
than an outline of what the Crown expects the evidence will establish. After the Crown
Prosecutor has completed [his/her] address you have the right to address the jury
yourself. Your address can refer to any issues which you dispute or which you do not
dispute. However, at this stage, your address must be limited to the matters dealt with
in the prosecutor’s opening address and, if you wish, to the matters you propose to raise
in your defence … [see s 159(1), (2) Criminal Procedure Act 1986]. Like the Crown
Prosecutor’s opening address, what you say to the jury at this stage is not evidence.
You do not have to address the jury. That is up to you.
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Self-represented accused [1-820]

[Note: It may be appropriate to empanel the jury after these opening remarks:
see [1-015] below; and once that has been completed, continue with the following
comments in the jury’s absence.]

Explanation of the Crown case and objections
You have heard the Crown Prosecutor explain to the jury the nature of the charge(s)
and the Crown’s case against you. When the jury is brought back into court, the Crown
Prosecutor will call witnesses and produce documents or other material, to seek to
prove the charge(s).

[If it is considered more appropriate to give this information and advice before the jury
has been empanelled, this part of the advice could read:

Once the Crown Prosecutor explains to the jury the nature of the charge(s) and the
Crown’s case against you, [he/she] will call witnesses and produce documents or other
material, to seek to prove the charge(s).]

Documents and other material tendered in evidence during the trial are marked as
exhibits. The exhibits are used by the jury in its deliberations.

You can object to any question asked by the Crown Prosecutor if you have a legal
basis for doing so. An example of a legal basis for an objection is that a question is not
relevant or it is unfair. If you want to object to any question, after it is asked but before
it has been answered, you must stand up and say “I object”. I will then hear whatever
you want to say about the question, and depending on why you are objecting, I may do
so in the absence of the jury. You cannot object simply because you disagree with the
evidence. If you are unsure about your right to object to a question on legal grounds,
you should ask me for assistance.

If the Crown seeks to tender material such as a document, photograph, video or other
item, you have the right to object to its tender if there is a legal basis for the objection.
If you want me to rule on the tender of any such material you should stand up and say,
“I object”, and I will then hear whatever you want to say. Again, I may do so in the
absence of the jury.

Cross-examination of Crown witnesses
[Note: The following does not apply to cross-examination of complainants in
prescribed sexual offence proceedings and vulnerable witnesses in personal violence
proceedings: see [1-020] below which addresses that scenario.]

You have the right to cross-examine a Crown witness: that is, to ask him or her any
questions which you think may help you, or weaken the Crown case. However, they
must be questions, not statements or comments by you. If a Crown witness is able to
say something or has material which you think will assist your case [give example,
possibly an earlier inconsistent statement of an alleged victim who is a witness], then
you can ask the witness questions and tender in evidence that material through the
witness. If there is evidence you want the jury to consider which affects the reliability
of the witness or the witness’s evidence [give examples — related to witness’s memory,
or potentially unreliable evidence or witnesses referred to in s 165 Evidence Act such
as identification evidence, prison informers, etc], then you may test that by asking the
witness questions.
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[1-820] Self-represented accused

If you are going to contradict the evidence of a Crown witness or suggest that the
witness is telling lies, you should make your allegations to that witness in the form
of questions, so that he or she has the opportunity to respond to your suggestions.
It is also important for you to remember that any suggestion in a question you have
asked during cross-examination is not evidence, unless the witness agreed with that
suggestion. So, for example, if you ask a witness [give example, “you saw me wearing
a grey jumper on [date], didn’t you?”], and the witness says “no” or “I don’t know”
or “I don’t remember”, there is no evidence to support the particular question you
have asked.

[Note: The rule in Browne v Dunn does not generally apply in criminal trials:
MWJ v The Queen (2005) 80 ALJR 329 at [41].]

Defence case

No case to answer
After the Crown Prosecutor has called all the Crown evidence, you will be given
the opportunity to submit to me that the Crown case should be taken away from the
jury because there is not enough evidence to prove the charge(s) against you. This
application is made in the absence of the jury. You do not have to do this.

Opportunity to present any evidence
If you do not make such an application, or you make an application and it is rejected,
you will then be given an opportunity to present any evidence you wish to answer the
Crown case. You do not have to give evidence yourself and you do not have to call any
witnesses to give evidence on your behalf. The Crown has to prove the case against
you. You do not have to prove anything.
However, if you are calling any evidence, either by giving evidence yourself or by
calling other witnesses, you may, if you wish, first address the jury … [see s 159(3)
Criminal Procedure Act]. The purpose of addressing the jury before you call your
evidence is to give them a general outline of the case you are going to present. During
that address you cannot attack the Crown case. You have the opportunity to do that
later, in your final address, after all the evidence has been given.
You may give evidence yourself, or choose not to give evidence. If you choose not to
give evidence, I will direct the jury that you are entitled to say nothing and make the
Crown prove your guilt and that your silence in court cannot be used against you …
[see Suggested Direction at [2-1010]].
Even if you do not give evidence, you can still call other witnesses to give evidence
which is relevant to the charge(s). You may also tender any relevant documents or
other things as exhibits in your case. If you intend to give evidence yourself and to call
other witnesses, it is normal to give your own evidence before calling those witnesses
because, if you give evidence after any of your witnesses, the comment may be made
that you have tailored your own evidence to fit in with the evidence given by them …
[see R v RPS (unrep, 13/8/97, NSWCCA) at 23]. But if you decide not to call evidence,
I will direct the jury that decision cannot be used against you either.
I remind you again that you do not have to give evidence or call witnesses to give
evidence on your behalf. It is entirely a matter for the Crown to prove its case against
you. You do not have to prove anything.
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Self-represented accused [1-820]

Questioning witnesses
When you do call your own witnesses, you may ask them questions. However, you
cannot ask your own witnesses a leading question. A leading question is one which
suggests the answer to the witness. [Give example, “You’re a good bloke aren’t you?”]
If you do ask a leading question, then the Crown is likely to object.
In some circumstances you may, with the leave of the court, question a witness you
have called as though you were cross-examining the witness.
[Optional explanation to accused of s 38 Evidence Act 1995
You may wish to do this because the witness has given evidence that is unfavourable
to you, or the witness has not made a genuine attempt to give evidence about a matter
which he or she may reasonably be expected to have knowledge of, or the witness has
given a prior statement which is inconsistent with the evidence he or she has given
in court.]
If that occurs, I will make a legal ruling about whether you can cross-examine your
own witness. If leave is granted, you may ask him or her any questions which you think
may help you, or weaken the Crown case.
The Crown has the right to cross-examine the witnesses you call. At the conclusion of
the Crown’s cross-examination, you may ask each witness further questions to explain
or contradict matters put to them in cross-examination which they might have been
unable to explain or contradict during the cross-examination itself.
It is also very important that all the evidence you want the jury to hear is given during
your case.

Closing addresses
When all of the evidence has been presented, both you and the Crown Prosecutor have
the opportunity to address the jury again. The Crown Prosecutor will address the jury
first. After that, you will have the opportunity, if you wish, to address the jury. At that
time, you may present arguments as to why the jury should not accept the Crown case
against you, or as to why you should be found “not guilty”. At that stage, you can
discuss the evidence already given, but you cannot introduce new evidence. You will
be entitled to refer in your address to all of the evidence that the jury has heard or
seen. This includes any exhibit which has been put into evidence, and includes your
own evidence if you have given evidence. As I have already said, any suggestion in a
question you have asked one of the Crown’s witnesses during cross-examination or one
of your own witnesses is not evidence unless the witness agreed with the suggestion
put to them.
You must understand that if, during your address, you assert facts about the charge(s)
which are not supported by the evidence, I may give the Crown permission to make
a supplementary address or another address to the jury replying to any such assertion
[see s 160(2) Criminal Procedure Act].
If you would like me to further explain anything I have told you, please let me know
now, or when the particular matter arises.

[Other general comments
Other general comments may be necessary depending on the nature of the case. These
comments should be made before the jury has been empanelled.]
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[1-820] Self-represented accused

[Where appropriate — admission to an investigating official

In this case, the Crown alleges that you have made an admission to an investigating
official. It is for the judge in the trial to decide whether an admission you may have
made should be admitted in evidence. I decide those issues by hearing evidence from
the witnesses to whom you are said to have made the alleged admission. If you wish
to contest the evidence of the admission, then you should tell me now, and I will deal
with the issue before the jury is empanelled.]

[Where appropriate — good character

If you want to suggest to the jury that you are a person of good character either
generally or in a particular respect, then you are entitled to raise that good character for
their consideration. You may do this by either asking appropriate questions of Crown
witnesses, or by stating this during your evidence, and/or by calling witnesses to give
evidence to that effect. [For example, if you do not have a criminal history, then you
may wish to ask one of the Crown witnesses a question about that.]

However, it is important for you to understand that if you, either directly or by
implication, suggest to a witness that you are a person of good character either generally
or in a particular respect then, depending on his or her answer, the Crown may lead
evidence to rebut your suggestion that you are a person of good character. This may
include evidence of any criminal record you might have.]

[Where appropriate — alibi

If you wish to rely upon an alibi: that is, to suggest either by cross-examination of
Crown witnesses, during your own evidence, or by calling witnesses in your case, that
you were not at a relevant place at the relevant time, but were somewhere else, then,
unless you have already given notice of that alibi to the Crown, you may not do so
unless you first obtain the leave of the court.]

[1-830]  Empanelling the jury — right of accused to challenge
[Name of the accused], the law requires that you be tried by a jury of 12 people chosen
from those members of the public forming the jury panel who are presently in court.
Each potential juror has been given a number. They are referred to by that number and
not by their names. Twelve cards will now be drawn, at random, from a box, one by
one. Each of the 12 people selected will then take a seat in the jury box over there.
Each person will then be called again, one by one.

[If Bibles are being used to swear the jurors:
The sheriff’s officer might hand them a Bible. This depends on whether they have told
the sheriff’s officer that they will take an oath or make an affirmation.]

You have a legal right to challenge a maximum of three people without giving any
reason. If you do wish to challenge a particular person, then you should say, “challenge”
as that person’s number is read a second time.

In addition, if you want to challenge a particular person for a specific reason, then you
should, without stating your reason, say, “challenge for cause”. I will deal with that
situation, if it arises [see s 46 Jury Act 1977]. Do you understand?
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Self-represented accused [1-835]

The Crown has the same right of challenge, and that right will be exercised by the
Crown Prosecutor.

[1-835]  Notes
1. Stay of proceeding: even if a self-represented accused is aware of their right to

make an application for an adjournment or stay of the proceedings to enable legal
representation to be obtained, the trial judge should consider whether the trial is
likely to be unfair if the accused is forced to proceed unrepresented: Dietrich v The
Queen (1992) 177 CLR 292.

Where a self-represented accused, “who through no fault on his or her part, is
unable to obtain legal representation” and is facing trial for serious offences, a trial
judge has power to make an order staying the proceedings if, in the circumstances
of the case, it appears that the accused would otherwise not receive a fair trial:
Dietrich v The Queen at 315. See also R v Gilfillan [2003] NSWCCA 102 where
the Court of Criminal Appeal noted at [75] that circumstances may exist where it is
reasonable for an accused to withdraw his or her instructions even at an advanced
stage of a trial, and that although there is a strong public interest in ensuring that
a criminal trial which is well advanced proceeds to a verdict, the court is required
to consider why instructions were withdrawn.

In Craig v South Australia (1995) 184 CLR 163 at 184, the High Court considered
the phrase, “through no fault of his own”, and concluded that the test focused
on the reasonableness of the accused’s conduct in all of the circumstances, and
excluded the situation where it was fair to say the accused “by his gratuitous and
unreasonable conduct, had been the author of his own misfortune”.

2. Address by the Crown Prosecutor: the Crown is not prohibited from making a
closing address where the accused is self-represented, although there is a practice
that the Crown not do so in such circumstances: R v Zorad (1990) 19 NSWLR
91; R v EJ Smith [1982] 2 NSWLR 608 at 615–616. The decision as to whether
the Crown Prosecutor should exercise the right to make a closing address is a
discretionary question for the trial judge: R v Zorad at 95.

3. The following documents may also be of assistance when considering the
professional obligations of the Crown Prosecutor:

• Office of the Director of Public Prosecutions (NSW), Guideline 4.6:
Unrepresented Accused, Prosecution Guidelines, March 2021: see https://
www.odpp.nsw.gov.au/sites/default/files/2021-08/Prosecution-Guidelines.pdf

• The New South Wales Bar Association, Guidelines for
barristers on dealing with self-represented litigants, October 2001:
see https://nswbar.asn.au/docs/professional/prof_dev/BPC/course_files/Self
%20Represented%20Litigants.pdf

• The New South Wales Law Society, Guidelines for solicitors dealing with
self-represented parties, April 2006: see https://www.lawsociety.com.au/sites/
default/files/2018-03/Self%20represented%20parties.pdf .
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[1-840] Self-represented accused

[1-840]  Cross-examination of complainants in prescribed sexual offence
proceedings and vulnerable witnesses in criminal proceedings
Special procedures apply with respect to the cross-examination of certain witnesses
by a self-represented accused. The relevant categories of witness are complainants in
sexual offence proceedings: s 294A Criminal Procedure Act; and vulnerable persons
(whether or not the complainant) in criminal proceedings: s 306ZL. If the accused is
self-represented, any cross-examination must be conducted through a court-appointed
intermediary.

With respect to vulnerable persons, the court may choose not to appoint such a
person if the court considers that it is not in the interests of justice to do so: s 306ZL(5).
There is no discretion with respect to sexual offence complainants: s 294A(5).

The person appointed must ask the complainant or vulnerable person only those
questions which the accused requests that person to put to the complainant or
vulnerable person: ss 294A(3), 306ZL(3); and must not give legal or other advice to
the accused: ss 294A(4), 306ZL(4).

The procedure applies whether or not closed-circuit television facilities are used to
give evidence, or alternative arrangements have been made: ss 294A(6), 306ZL(6).

The purpose of the provisions is to spare the witness “the need to answer questions
directly asked of him or her by the person said to have committed the offence”:
Clark v R [2008] NSWCCA 122. The legitimacy of such provisions with respect to
sexual assault complainants was confirmed in R v MSK & MAK (2004) 61 NSWLR
204, where it was recognised at [69]:

The use by [the self-represented accused] of the opportunity to confront and to challenge
his alleged victim personally and directly risks diverting the integrity of the judicial
process, insofar as it is likely to intimidate the complainant to the point where he or she
is unable to give a coherent and rational account of what truthfully occurred. The threat
of its occurrence may also discourage a victim of sexual assault from giving evidence
or even from making an initial complaint.

Special leave to appeal to the High Court was refused on 17 February 2005: R v MSK
and MAK [2005] HCA Trans 22.

Section 294A does not prescribe a procedure for the application of its provisions.
In Clark v R it was held that it was appropriate for the judge to have appointed the
registrar as the intermediary, and that there was nothing in the legislation to require the
appointment of a legal practitioner: at [40], [43]–[44]. The appointed person should be
present in court to hear the complainant’s examination in chief to ensure the appointed
person can carry out the cross-examination effectively and intelligently: at [45], [55].

The judge erred in requiring the appellant to provide the judge with a list of questions
proposed for cross-examination before the complainant’s examination in chief: Clark
v R at [46]. Such a requirement is “likely to give rise to the risk of a miscarriage of
justice”: at [47], [55]. Furthermore, it may be impossible to meet as the questions asked
in cross-examination may depend to a significant degree upon the witness’s responses
to previous questions: at [48]. Such an approach may be justified where proposed
questions deal with the matters proscribed by s 293 (now s 294CB) Criminal Procedure
Act: at [49]; but even in those circumstances disclosure before the complainant’s
evidence in chief is finished is not justified: at [50]–[53].
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Self-represented accused [1-845]

[1-845]  Suggested procedure: ss 294CB, 294A
The following procedure is suggested (steps (a) to (e) should take place in the absence
of the jury):

(a) At the earliest possible opportunity in proceedings, the court should inform the
self-represented accused that if they remain self-represented, they are prevented by
law from personally questioning the complainant, and that the court must appoint
a person to ask the questions on their behalf.

(b) Once it is apparent the trial will proceed with a self-represented accused, at the
earliest opportunity the court should appoint the person who will ask the accused’s
questions of the complainant: s 294A(2). In any event, the person should be
appointed in sufficient time to ensure they can be present in court to hear the
complainant’s examination in chief: Clark v R [2008] NSWCCA 122 at [45], [55].

(c) The judge will explain to the intermediary their role, that is, that the intermediary
is only to ask the questions sought to be put by the accused: s 294A(3).

(d) The court should advise the accused to begin to prepare a list of questions sought
to be asked of the complainant in cross-examination. Consistent with the judge’s
obligations with respect to a self-represented accused, the judge should explain
the proposed procedure for cross-examination of the complainant to the accused
and advise them of the nature and form of questions that are not permissible. For
example, the trial judge should explain to the accused the type of questions that
may be proscribed by s 294CB (formerly s 293): Clark v R at [49].

There is no requirement that the draft questions be made available to the Crown,
although the Crown may be entitled to notice of particular questions, for example,
for the purposes of ascertaining admissibility under s 294CB: Clark v R at [54].

Similarly, there is no requirement for all of the draft questions to be submitted to
the court for approval in advance as:

“… any question to be asked of a witness in cross-examination may ride upon the
answer just given. The requirement to frame all questions in advance may impart
a rigidity which robs a cross-examination of its effectiveness”: Clark v R at [48].

However, the trial judge may require the accused to formulate proposed questions
which might infringe the requirements of s 294CB, and inform the court in advance
of any such questions: Clark v R at [49].

(e) If the accused is not literate, the court-appointed intermediary — or, if necessary,
an interpreter — could write out the questions sought to be put by the accused.

(f) The jury will be brought back into court and an explanation should be given
to the jury by the judge about the procedure to be adopted for the accused to
cross-examine the complainant and the required warning given: s 294A(7).

(g) Once the complainant has given evidence in chief, the accused will be given the
opportunity to add to and/or re-formulate the list of questions they have prepared.

(h) The intermediary will then ask the complainant only the questions the accused
has requested be asked: s 294A(3). The intermediary may rephrase a question if
necessary to aid the complainant's understanding: Clark v R at [45].
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[1-845] Self-represented accused

(i) If necessary during the cross-examination, the judge will give the accused the
opportunity to re-formulate the questions in accordance with the court’s rulings
on objections and admissibility.

(j) After the complainant has answered the questions, the judge will ask the accused
if there are any further questions arising from the complainant's answers, or any
questions previously overlooked.

(k) If the accused has further questions, the procedures set out in paragraphs (d)–(e)
and (h)–(j) would be repeated.

Section 294CB(4) sets out the limited circumstances in which a complainant can be
cross-examined about their sexual experience. Section 294CB(8) provides the court
must, before the evidence is given, provide reasons as to why the evidence falls within
one of the exceptions in s 294CB(4) and the nature and scope of the evidence. Where
an accused is self-represented “the trial judge needs to take special care to see that the
requirements of the section are respected”: Clark v R at [49]. The judge should explain
to an accused person the nature of the questions proscribed by s 294CB and require the
accused to formulate any proposed questions in advance: Clark v R at [49]. See further
discussion of s 294CB at [5-100].

[1-850]  Suggested information and advice to accused in respect of a “prescribed
sexual offence”
As you are representing yourself in these proceedings, you cannot ask the complainant
questions once the Crown Prosecutor has finished asking [his/her] questions. I will
appoint a person, who I will refer to as an intermediary, to ask the complainant
questions in cross-examination for you. The intermediary will be present when the
complainant gives [his/her] evidence in chief.
You need to prepare a list of the questions you want the intermediary to ask the
complainant and I suggest you start preparing those questions now, if you have not
already done so. The intermediary is only here to help you by asking the complainant
the questions you have prepared. [He/she] cannot give you legal advice. However, the
intermediary can put into other words the questions you have prepared. Before the
intermediary cross-examines the complainant I will give you the opportunity to review
the questions you propose to have asked.
The Crown Prosecutor will not see the questions before they are asked, but if [he/she]
objects to any of the questions when the intermediary asks the complainant, then I will
deal with that objection in the usual way.
During the complainant’s cross-examination, if you need more time to prepare
additional questions, or reconsider the wording of some of your questions because of
rulings I have made as a result of objections or the admissibility of a particular question,
then I will give you some time to do so.
[Note: to address the possibility or difficulty of the accused communicating with the
intermediary during the course of cross-examination see Clark v R at [47].]
When the cross-examination is finished, and before I give the Crown Prosecutor the
opportunity to re-examine the complainant, I will ask you if you have any other
questions arising from the cross-examination of the complainant and, if you need more
time to prepare additional questions, I will give you some time to do so.
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Self-represented accused [1-880]

[1-860]  Suggested information and advice where s 294CB(4) does not apply

There are some questions that by law you cannot ask the complainant. You cannot ask
[him/her] questions about what the law refers to as [his/her] “sexual reputation”. This
means you cannot ask any question which suggests the complainant:

• has or may have had sexual experience, or

• lacks sexual experience, or

• has taken part in sexual activity, or

• has not taken part in sexual activity.

[1-870]  Suggested information and advice to accused’s intermediary

You have been appointed by me to assist the accused in this case. That assistance is
limited to asking the complainant the questions appearing on the list the accused has
prepared. You cannot give the accused legal advice. However, if some of the questions
the accused proposes that you ask do not make sense then you can put those particular
questions into other words. The only time you may ask additional questions is when
it is necessary to assist the complainant's understanding of a particular question which
has been asked.

[1-875]  Direction re use of intermediary
Where an intermediary is appointed to ask questions of a complainant in prescribed
sexual offence proceedings: s 294A(7); or a vulnerable witness in criminal
proceedings: s 306ZI(4); and the proceedings are before a jury, the judge must:

(a) inform the jury that this is standard procedure in such cases, and

(b) warn the jury not to draw any inference adverse to the accused, or to give the
evidence any greater or lesser weight because of the use of that arrangement.

[1-880]  Suggested direction to jury re use of intermediary

An intermediary has been appointed by me to cross-examine the complainant for the
accused. [He/she] is not a lawyer representing the accused; perhaps this person is not
a lawyer at all. During cross-examination, [he/she] will ask the complainant questions
— which have been formulated by the accused — on the accused’s behalf.

Where, as here, the accused is self-represented, it is standard procedure in cases of
sexual assault for the court to appoint a person to ask the complainant questions on the
accused’s behalf. You should not draw any inference against the accused or give the
evidence any greater or lesser weight simply because it is given in this manner. You
should assess the evidence in the same way as you assess the evidence of any other
witness in the case.
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[1-890] Self-represented accused

[1-890]  Cross-examination in proceedings for Commonwealth offences
Part 1AD Crimes Act 1914  (Cth) also places constraints on the cross-examination of
certain witnesses by a self-represented accused. That Part applies to various offences,
including child sex tourism, slavery, sexual servitude and human trafficking: s 15Y(1).
Under s 15YF, a self-represented accused is prohibited from cross-examining a
vulnerable person, and a person appointed by the court is to ask him or her any questions
sought to be put by the accused. A self-represented accused must not cross-examine a
vulnerable person unless the court grants leave: s 15YG(1). Section 15YG(1A)  defines
a vulnerable person to include a child witness (other than a child complainant) for
a child proceeding (as defined in s 15YA). The court must not grant leave “unless
satisfied that the vulnerable person’s ability to testify under cross-examination will
not be adversely affected”: s 15YG(2). In applying this test, the court is to consider
“any trauma that could be caused if the defendant conducts the cross-examination”:
s 15YG(3). The Commonwealth legislation does not specifically require a warning in
the terms of ss 294A(7) or 306ZI(4) Criminal Procedure Act, although it may be prudent
to give a warning in such terms for these matters.
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Suggested direction — accusatory statements in the presence of the accused ........... [2-010]

Acquittal — directed
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Pre-Evidence Act position .......................................................................................... [2-110]
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rebuttal from the Crown ............................................................................................. [2-390]
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Circumstantial evidence

[2-500]  Introduction
Where the Crown case rests substantially on circumstantial evidence a jury cannot
return a guilty verdict unless the Crown has excluded all reasonable hypotheses
consistent with innocence: The Queen v Baden-Clay (2016) 258 CLR 308 at [46], [50];
Barca v The Queen (1975) 133 CLR 82 at 104. For an inference to be reasonable
it must rest upon something more than mere conjecture: The Queen v Baden-Clay
at [47] quoting Peacock v The King (1911) 13 CLR 619 at 661. It is not incumbent
on the defence either to establish that some inference other than guilt should be drawn
from the evidence or to prove particular facts tending to support such an inference:
The Queen v Baden-Clay at [62] citing Barca v The Queen at 105. That proposition
merely reflects the fundamental principle that the Crown must prove the charge beyond
reasonable doubt: The Queen v Baden-Clay at [62]. It is the duty of the trial judge to
put to the jury with adequate assistance any matters which the jury, upon the evidence,
could find for the accused: The Queen v Baden-Clay at [62]. The trial judge can invite
defence counsel to state any reasonable hypothesis consistent with innocence that may
be put to the jury in the summing up: The Queen v Baden-Clay at [60].

Where an accused with peculiar knowledge of the facts is silent, “hypotheses
consistent with innocence may cease to be rational or reasonable in the absence
of evidence to support them when that evidence, if it exists at all, must be
within the knowledge of the accused”: The Queen v Baden-Clay at [50] quoting
Weissensteiner v The Queen (1993) 178 CLR 217 at 227-228, which was cited with
approval in RPS v The Queen (2000) 199 CLR 620 at 633.

A direction in relation to a circumstantial Crown case is an amplification of the
proposition that the Crown must prove its case beyond reasonable doubt where the
evidence relied upon by the Crown may give rise to another reasonable explanation
for the facts other than that the accused is guilty of the offence charged: see generally
Shepherd v The Queen (1990) 170 CLR 573; R v Keenan (2009) 236 CLR 397 at [126].
The usual circumstantial case is often referred to as a “strands in a cable case”.

In considering a circumstantial case, all of the circumstances established by the
evidence are to be considered and weighed in deciding whether there is an inference
consistent with innocence reasonably open on the evidence: The Queen v Baden-Clay
at [47] citing The Queen v Hillier (2007) 228 CLR 618 at [46]. The evidence must be
considered as a whole and not by a piecemeal approach to each particular circumstance:
The Queen v Hillier at [46]. The other type of case is referred to as a “link in the chain
case”.

See also Criminal Practice and Procedure NSW at [2-s 161.15]; Criminal Law
(NSW) at [CLP.580].

[2-510]  “Shepherd direction” — “link in the chain case”
Generally, no particular fact or circumstance relied upon in a circumstantial case needs
to be proved beyond reasonable doubt. There may, however, be a circumstantial case
where one or more of the facts relied upon by the Crown is, or are, so fundamental to
the process of reasoning to the guilt of the accused that the fact or facts must be proved
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[2-510] Circumstantial evidence

beyond reasonable doubt. Such a fact is referred to as an “intermediate fact” being an
indispensable link in a chain of reasoning toward an inference of guilt: Shepherd v The
Queen (1990) 170 CLR 573. This is often referred to as a “link in a chain case”. As
to the appropriateness of such a direction, see Davidson v R (2009) 75 NSWLR 150
at [8], [14], [18] and Burrell v R (2009) 196 A Crim R 199 at [95]ff. Such a direction
should not be given where it would be likely to confuse the jury. It is ultimately for the
jury to determine whether the particular fact has such significance.

[2-520]  Suggested direction — “strands in a cable case”
It is assumed for the purposes of this direction that the jury have already been directed
in terms of the Onus and standard of proof at [3-600] and as to Inferences at [3-150].
It is also assumed that the legal ingredients of each charge in the indictment will have
been the subject of directions: see Summing-up format at [7-000].

Of course, where the Crown is relying upon direct evidence as well as a
circumstantial case, the directions will have to acknowledge the existence of the two
different types of case and the different approach to direct evidence which can prove
the offence if it is accepted beyond reasonable doubt. The following directions are to
be adapted if the Crown is intending to prove a particular element or elements of the
offence charged by a circumstantial case rather than the guilt of the accused generally.

As I have already told you, the onus of proving [the accused’s] guilt in respect of the
[charge(s)] which it brings against [the accused] is on the Crown. It must establish
[his/her] guilt beyond reasonable doubt. This means that, in respect of each of the
essential legal ingredients or elements of the [charge(s)], you must be satisfied beyond
reasonable doubt that the Crown has established its case before you would be entitled
to bring in a verdict of “guilty” of [that charge/those charges].

I have also told you that your function as the judges of the facts in this case
extends beyond coming to a conclusion as to whether you find that any particular
fact has been established by the evidence. Your function also extends to drawing
reasonable inferences or conclusions from the facts you find established. “Inference”
and “conclusion” mean the same thing. I will use the word “conclusion” to refer to the
line of reasoning that the Crown intends to prove by its circumstantial case.

In this case, the Crown relies [wholly/partly] … [if partly, identify which part] on what
is called “circumstantial evidence”. In relying upon circumstantial evidence, the Crown
asks you to find certain basic facts and then from those facts to draw a conclusion as
to the existence of a further fact(s).

Circumstantial evidence can be contrasted with direct evidence. Direct evidence is
what a witness says that he or she saw or heard or did. It may be a witness saying that he
or she saw an accused person do the act which the Crown says constitutes the alleged
crime charged. It may be a video recording showing an accused person committing an
act that the Crown relies upon as part of its case or it can be evidence from a witness that
he or she heard an accused person admit to committing the crime. In a direct evidence
case, if the evidence is accepted beyond reasonable doubt, it is capable of proving the
guilt of the accused.

In a circumstantial case, the Crown lacks direct evidence of that kind. This does not
mean that a circumstantial case is for that reason weaker than a case based upon direct
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Circumstantial evidence [2-520]

evidence. Some direct evidence can be of very dubious quality. For example, direct
evidence from a witness identifying an accused person as being the offender can be
very unreliable because identification evidence can be honest but mistaken.

But in a circumstantial case no individual fact can prove the guilt of the accused. Where
the Crown’s case depends either wholly or in part on circumstantial evidence, then the
jury is asked to reason in a staged approach. The Crown first asks the jury to find certain
basic facts established by the evidence. Those facts do not have to be proved beyond
reasonable doubt. Taken by themselves they cannot prove the guilt of the accused. The
jury is then asked to infer or conclude from a combination of those established facts
that a further fact or facts existed. The ultimate fact the Crown asks the jury to find
based upon the basic facts is that an accused person is guilty of the offence charged.

A case based on circumstantial evidence may be just as convincing and reliable as a
case based upon direct evidence. This will depend upon the number and nature of the
basic facts relied upon by the Crown when considered as a whole (not individually or in
isolation). And it will depend upon whether all of the evidence leads to an unavoidable
conclusion that the Crown has established the guilt of the accused. It is important that
you approach a circumstantial case by considering and weighing, as a whole, all the
facts you find established by the evidence. It is wrong to consider any particular fact in
isolation and ask whether that fact proves the guilt of [the accused], or whether there
is any explanation for that particular fact or circumstance which is inconsistent with
[the accused’s] guilt.

The correct approach is first to determine what facts you find established by the
evidence. As I have already told you, any particular fact to be taken into account by
you does not need to be proved beyond reasonable doubt. You then consider all of
those facts together as a whole and ask yourself whether you can conclude from those
facts that [the accused] is guilty of the offence charged. If such a conclusion does
not reasonably arise, then the Crown’s circumstantial case fails because you are not
satisfied of guilt beyond reasonable doubt. Of course, it follows that you must find [the
accused] not guilty.

But if you find that such a conclusion is a reasonable one to draw based upon a
combination of those established facts then, before you can convict [the accused], you
must determine whether there is any other reasonable conclusion arising from those
facts that is inconsistent with the conclusion the Crown says is established. If there
is any other reasonable conclusion arising from those facts that is inconsistent with
the guilt of [the accused], the circumstantial case fails because you are not satisfied
beyond reasonable doubt of [the accused’s] guilt.

You should understand that drawing a conclusion from one set of established facts to
find that another fact is proved involves a logical and rational process of reasoning.
You must not base your conclusion upon mere speculation, conjecture or supposition.

[Specify the nature of the Crown’s circumstantial case and what fact(s) the Crown asks
the jury to conclude or infer from a consideration of the evidence.]

In order to satisfy you beyond reasonable doubt of [the accused’s] guilt of the offence,
the Crown must first persuade you that the inference or conclusion it relies upon is a
reasonable one to draw from the facts that you find established by the evidence. It then
must prove to you that the only reasonable inference or conclusion that can be drawn
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[2-520] Circumstantial evidence

from a consideration of all the established facts viewed as a whole is that [the accused]
is guilty of the offence. If there is any other reasonable conclusion open on those facts
that is inconsistent with the conclusion the Crown asks you to find, then the Crown’s
circumstantial case has failed.
[Summarise the Crown’s circumstantial case and the defence arguments in reply.]

[2-530]  Suggested direction — “link in a chain case”
If it is a case in which there is a fact or facts essential to a finding of guilt or a finding
in favour of the Crown (in respect of an essential matter which it must prove) and
it is thought helpful to identify that fact or those facts, then after it/they have been
identified, continue as follows:

The Crown asks you to draw an inference or conclusion of guilt [as to an essential
ingredient of the charge] … [specify ingredients] beyond reasonable doubt from the
[fact(s)] which I have summarised.
It will not be open to you to come to a conclusion favourable to the Crown unless you
were, first to find as a fact that … [refer to the essential intermediate fact]. As that
fact is essential to your coming to a conclusion in favour of the Crown — because the
Crown must prove its case beyond reasonable doubt — then you would first have to
be satisfied as to the existence of that particular fact beyond reasonable doubt. This
particular fact must be proved beyond reasonable doubt not because it alone proves the
guilt of [the accused] but because it is an essential step in the reasoning that the Crown
asks you to follow in order to establish its case. Unless that fact is proved beyond
reasonable doubt, the reasoning relied upon by the Crown must fail.
As I have already said, in relation to facts which are not essential to your process of
reasoning, you would not consider those facts you find established by the evidence in
isolation, but you would have regard to them as a whole.
If you were satisfied beyond reasonable doubt as to the existence of the essential fact,
then you can take that fact together with all the other facts you find established and
ask whether you can draw an inference or conclusion in favour of the Crown from
those facts considered as a whole. If such a conclusion that the Crown asks you to
find is not available then the Crown’s circumstantial case fails. But it is for you to
determine what conclusion, if any, can reasonably be drawn from the established facts,
and then consider whether there is any other reasonable explanation for those facts
other than that of [the accused’s] guilt. If there is no other explanation consistent with
all the established facts considered together, then it would be open to you to convict
[the accused].
If, however, you are not satisfied beyond reasonable doubt as to the essential fact to
which I have referred, you must return a verdict of not guilty. You should also find [the
accused] not guilty if, looking at the established facts as a whole you cannot conclude
beyond reasonable doubt that [he/she] is guilty. As I have said, this would also be
the position if, at the end of your deliberations, you are of the view that some other
reasonable explanation exists for those facts other than that [the accused] is guilty.

[The next page is 287]
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Consciousness of guilt, lies and flight

[2-950]  Introduction
The Crown can rely upon the accused’s post-offence conduct as evidence of a
consciousness of guilt. This will usually be in the form of a lie (either in or out of
court) or flight (absconding to avoid arrest or trial). But it can include other forms of
conduct: McKey v R (2012) 219 A Crim R 227; see Pollard v R (2011) 31 VR 416,
where the evidence of the accused hiding his mobile phone was admitted on this basis.
Such evidence will generally be part of a Crown’s circumstantial case or evidence
supporting direct evidence such as an admission.

[2-953]  Alternative charges and included offences
Difficulties can arise in the case of alternative charges. Generally it will be for the jury
to decide, on the basis of the evidence as a whole, whether the post-offence conduct
of the accused is related to the crime before them rather than to some other culpable
act: The Queen v Baden-Clay (2016) 258 CLR 308 at [73] approving R v White [1998]
2 SCR 72. Where there is an alternative charge, whether on the indictment or not,
an assessment needs to be made as to whether consciousness of guilt reasoning can
serve to prove one or the other: R v Ciantar (2006) 16 VR 26 at [40]–[42], [64]–[68],
[77]–[78], [81]–[87]. The judge should ask the Crown Prosecutor how the Crown
seeks to use the accused’s post-offence conduct to show a consciousness of guilt of
the alternative charge.

The issue is determined in light of the specific facts of the case — there are no
“… rigid prescriptive rules as to when and in what precise terms an Edwards-type
direction should be given …”: Zoneff v The Queen (2000) 200 CLR 234 at [15]. In
The Queen v Baden-Clay, the issue arose as to whether post-offence conduct could be
used to specifically prove the accused’s murderous intent. The court held that there
is no hard and fast rule that evidence of post-offence concealment and lies is always
intractably neutral as between murder and manslaughter and that the issue will turn
on the nature of the evidence in question and its relevance to the real issue in dispute:
The Queen v Baden-Clay at [74]. In some cases, an accused’s post-offence conduct
may go to such lengths in concealing or distancing themselves from the death as to
provide the jury with a basis to conclude the accused had committed an extremely
serious crime and warrant a conclusion beyond reasonable doubt as to the accused’s
responsibility for the death and the concurrent existence of the intent necessary for
murder: The Queen v Baden-Clay at [74]. In Lane v R (2013) 241 A Crim R 321 at [111]
(cited with approval in The Queen v Baden-Clay at [75]), the court held that the jury
were entitled to take the post-offence conduct of the accused into account as evidencing
consciousness of guilt of murder.

In some cases, post offence conduct may be relevant to negative a defence such as
self-defence or provocation: Gall v R [2015] NSWCCA 69 at [92]–[93]. In other cases,
it may only prove the accused committed the act in question but say nothing about
the accused’s state of mind: R v Ciantar at [40]–[42], [64]–[68], [77]–[78], [81]–[87].
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[2-953] Consciousness of guilt, lies and flight

Where the act is admitted and the only issue in dispute is the accused’s state of mind,
the jury may need to be warned about misusing post-offence conduct as evidence of a
consciousness of guilt: SW v R [2013] NSWCCA 103 at [62]–[65]. In SW v R, some
post-offence conduct was used to prove the mental state for murder while other conduct
was not: at [62]–[63].

[2-955]  Lies
Care is necessary when the issue of lies arises: R v Ray (2003) 57 NSWLR 616 at [98];
Healey v R [2008] NSWCCA 229 at [43]. It is important to distinguish between lies
being used to attack the credit of the accused and lies being used as evidence of guilt,
and the Crown should make it clear what use it is seeking to make of an allegation
that the accused lied: R v GJH (2001) 122 A Crim R 361. Where the issue is one of
credit, the jury should not usually be directed as to consciousness of guilt: see Zoneff
v The Queen (2000) 200 CLR 234 at [14]–[17]. It is not always necessary for a judge
to give a direction on lies: Dhanhoa v The Queen (2003) 217 CLR 1 at [34]; Ahmed v R
[2012] NSWCCA 260 at [44]–[45]; KJS v R [2013] NSWCCA 132 at [56]–[57]. It
may be necessary for the judge to warn the jury against using lies as evidence of guilt
because of the conduct of the Crown in cross-examination or addresses: McKey v R
(2012) 219 A Crim R 227 at [26]–[35]. Generally, the Crown will not have to prove
the evidence beyond reasonable doubt unless the lie is being relied upon as an implied
admission: Edwards v The Queen (1993) 178 CLR 193 at 201, 210–211; R v Adam
(1999) 106 A Crim R 510 at [55].

As to the use of lies to prove a consciousness of guilt: see generally: Edwards v The
Queen at 210 and R v Lane (2011) 221 A Crim R 309 where the lies could be used for
that purpose and R v ST (1997) 92 A Crim R 390 where they could not.

See generally Criminal Practice and Procedure NSW at [2-s 161.62].

[2-960]  Flight
Evidence that the accused fled from a place to avoid arrest or trial can be admitted
as evidence of consciousness of guilt in a similar way to the use of a lie. The
suggested directions at [2-965] concerning the use of lies can be adapted. The most
significant direction is that the jury must be satisfied that the accused fled because of
a consciousness of guilt of the offence for which he or she stands charged and not for
some other unrelated reason.

As to the admission of evidence of flight: see generally R v Adam; R v Cook [2004]
NSWCCA 52 (where the evidence was wrongly admitted) but compare Quinlan v R
(2006) 164 A Crim R 106 and Steer v R (2008) 191 A Crim R 435 (where the evidence
was correctly admitted).

As to the need for a direction to meet a specific case: see for example, Steer v R.

See generally Criminal Practice and Procedure NSW at [2-s 161.62].
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Consciousness of guilt, lies and flight [2-965]

[2-965]  Suggested direction — lies used as evidence of a consciousness of guilt
The direction should be tailored to the circumstances of each case. It is essential that the
alleged lie (or lies) is precisely identified in the summing-up. The suggested direction
may need to be adapted where there are alternative charges: SW v R [2013] NSWCCA
103 and The Queen v Baden-Clay (2016) 258 CLR 308 at [73]–[74].

The next direction I must give you concerns the evidence of [the accused] saying [set
out evidence of accused’s statement that the Crown alleges amounts to a lie]. The
Crown says that this was a lie because [set out evidence that is capable of establishing
that the statement was a lie].

First, you must be clear about what a lie is. A lie is to say something untrue, knowing at
the time of making the statement that it is untrue. If a person says something which is
untrue, but does not realise at the time that it is untrue, then that is not a lie. The person
is simply mistaken or perhaps confused. Even if the person later comes to realise that
what [he/she] said was incorrect, that does not transform the statement into a lie. To
be a lie, the person must say something that the person knows, at the time of making
the statement, is untrue.

If you find that [the accused] made the statement I have just referred to, and you find it
was a lie, then I must give you a direction about the care with which you must approach
the task of deciding what significance, if any, it has. You may take this lie into account
as evidence of [the accused’s] guilt but you can only do that if you find two further
things which I will refer to shortly. When I say you can take it into account as evidence
of [the accused’s] guilt, I am not suggesting that it could prove [his/her] guilt on its
own. What I mean is that it can be considered along with all of the other facts that
the Crown relies upon and which you find established on the evidence in considering
whether the Crown has proved its case beyond reasonable doubt. The Crown does not
suggest that if you found [the accused] told a lie that this finding can prove the guilt
of [the accused] by itself.

Apart from the fact that [the accused] made the statement and that it amounted to a
deliberate lie, before you can use the lie as some evidence of [the accused’s] guilt you
must find two further matters proved.

First, you must find that what [the accused] said that amounts to a lie relates to an issue
that is relevant to the offence the Crown alleges that [the accused] committed. It must
relate to some significant circumstance or event connected with that alleged offence.
The Crown says it is relevant because [set out Crown case on this issue].

Second, you must find that the reason [the accused] told this lie is because [he/she]
feared that telling the truth might reveal [his/her] guilt in respect of the charge [he/she]
now faces. In other words, [he/she] feared that telling the truth would implicate
[him/her] in the commission of the offence for which [he/she] is now on trial.

[Where manslaughter is an alternative charge in appropriate cases, the above
paragraph can be substituted with:

Second, you must find that the reason [the accused] told this lie is because [he/she]
feared that the truth would implicate [him/her] in relation to the commission of the
offence for which [he/she] is now on trial because it would indicate [he/she] [modify
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[2-965] Consciousness of guilt, lies and flight

next part of direction as required (see [2-953]): had an intention to kill or inflict
grievous bodily harm/was not acting under provocation/did not reasonably believe the
actions were necessary in self-defence, etc].]

The Crown says you would be satisfied of that because [set out Crown case on this
issue].

You must remember, however, that people do not always act rationally, and that conduct
of this sort, that is, telling a lie, may sometimes be explained in other ways. A person
may have a reason for lying quite apart from trying to conceal [ his/her] guilt. For
example, a lie may be told out of panic; to escape an unjust accusation; to protect some
other person; or to avoid a consequence unrelated to the offence. [It is dangerous to
give too many examples for the reasons stated in R v Jeffrey (1991) 60 A Crim R 384.]

If you think that the lie may have been told for some reason other than to avoid being
implicated in the commission of the offence for which [the accused] is now on trial,
then it cannot be used as evidence of [the accused’s] guilt. If that is the case, you should
put it to one side and focus your deliberations upon the other evidence in the case.

Let me summarise what I have just said. Before you can use what [the accused] said
as something which points towards [his/her] guilt, you must be satisfied that [he/she]
lied deliberately. You must find that the lie related to some significant circumstance or
event connected with the alleged offence. You must find that the reason [the accused]
told this lie was because [he/she] feared that the truth would implicate [him/her] in
relation to the commission of the offence for which [he/she] is now on trial.

The defence case in relation to this issue is [set out the defence response in detail
appropriate to the circumstances of the case].

[2-970]  Suggested direction from Zoneff v The Queen — limiting the use of lies to
credit
If the prosecution has not suggested that the accused told lies because he or she knew
the truth would implicate him or her in the commission of the offence, there may
nevertheless be risk of misunderstanding on the part of the jury about the significance
of possible lies. The suggested direction below takes account of Zoneff v The Queen
(2000) 200 CLR 234 at  [23].

You have heard it suggested that [the accused] lied.

[Refer to the evidence said to constitute lie(s).]

Whether [the accused] did in fact lie is a matter for you to decide. To decide that a lie
was (or lies were) told, you must be satisfied that [the accused] said something that was
untrue and that at the time of making the statement, [he/she] knew that it was untrue.
Saying something that is untrue by mistake, or out of confusion or forgetfulness, is
not a lie.

If you decide that a lie was (or lies were) told, you cannot use that fact in support of
a conclusion that [the accused] is guilty. A lie cannot prove [the accused’s] guilt and
nor can a lie be used in conjunction with the other evidence that the Crown relies upon
to prove [the accused’s] guilt.
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Consciousness of guilt, lies and flight [2-970]

The only use you can make of the fact that [the accused] told a lie (or lies) is in your
assessment of [his/her] credibility. If you are satisfied that [he/she] did lie, then that
may be considered by you as having a bearing upon whether you believe the other
things that [he/she] has said.

[The next page is 331]
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Expert evidence

[2-1100]  Introduction
As to the admissibility of expert evidence, see generally: Pt 3.3 Evidence Act 1995
and note the effect of s 60 of the Act; see also HG v The Queen (1999) 197 CLR
414; Dasreef Pty Ltd v Hawchar (2011) 243 CLR 588 at [30]–[32]; Wood v R (2012)
84 NSWLR 581; Honeysett v The Queen (2014) 253 CLR 122 at [23]–[25]; Makita
(Australia) Pty Ltd v Sprowles (2001) 52 NSWLR 705 at [85]; Taub v R [2017]
95 NSWLR 388 at [19]ff; Criminal Practice and Procedure NSW annotations to
[3–s 76]ff; Uniform Evidence Law [1.3.4060]ff; and New Law of Evidence at [76.2]ff.

As to DNA evidence: see Aytugrul v The Queen (2012) 247 CLR 170 at [23]–[24],
[30] where it was held that it was not erroneous to direct a jury on the basis of an
exclusion percentage where a frequency ratio had also been given and where the
relationship between the two figures had been explained. The “prosecutor’s fallacy”
is discussed in R v GK (2001) 53 NSWLR 317; R v Keir [2002] NSWCCA 30 and cf
Keir v R [2007] NSWCCA 149. The method by which fingerprint evidence is admitted
is discussed in JP v DPP (NSW) [2015] NSWSC 1669 at [39]ff.

As to the role of the jury in relation to expert evidence: see Velevski v The Queen
(2002) 76 ALJR 402 where there is a discussion as to when it is open to a jury to make
a determination between conflicting expert evidence. However, there was no majority
decision in respect of whether there was a category of expert evidence that a jury could
not resolve: see Velevski v The Queen at [38], [85], [182]. The case does indicate that
careful directions need to be given to the jury about expert evidence especially where
it is in conflict.

[2-1130]  Suggested direction — expert witnesses

In this case, [CD and EF] have been called as expert witnesses. An expert witness is
a person who has specialised knowledge based on their training, study or experience.
Unlike other witnesses, a witness with such specialised knowledge may express an
opinion on matters within his or her particular area of expertise. Other witnesses may
speak only as to facts, that is, what they saw or heard, and are not permitted to express
their opinions.

The value of any expert opinion very much depends on the reliability and accuracy of
the material which the expert used to reach his or her opinion. It also depends on the
degree to which the expert analysed the material upon which the opinion was based and
the skill and experience brought to bear in formulating the opinion given. Experts can
differ in the level and degree of their experience, training and study, yet each can still
be an expert qualified to give an opinion where that opinion is based on that witness’s
specialised knowledge.

Expert evidence is admitted to provide you with … [specify, for example,
scientific/medical/accountancy/etc] information and an opinion on a particular topic
which is within the witness’s expertise, but which is likely to be outside the experience
and knowledge of the average lay person.
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[2-1130] Expert evidence

The expert evidence is before you as part of all the evidence to assist you in determining
… [set out the particular aspect(s), for example, the mental condition of the accused;
whether the accused’s act was voluntary; the nature and effect of a series of financial
transactions; the properties of a particular drug and its effects; the mechanical
condition of a truck, etc, as the case may be]. You should bear in mind that if,
having given the matter careful consideration, you do not accept the evidence of the
[expert(s)], you do not have to act upon it. This is particularly so where the facts upon
which the opinion is based do not accord with the facts as you find them to be. You
are also, to a degree, entitled to take into account your common sense and your own
experiences if they are relevant to the issue upon which the expert evidence relates.

[Where there is a conflict between the experts, add
In this case, there is a conflict between the expert evidence of [AB] called on behalf
of the Crown and [CD] who was called on behalf of the accused. It goes to the issue
of … [specify the issue(s)]. It is not a case of simply choosing between their evidence
as a matter of simple preference. [Where the accused has the onus of proof, emphasise
the relevant standard of proof and how it operates in relation to the expert evidence].
It is for you to decide whose evidence and whose opinion you accept in whole or in
part, or whose evidence you reject altogether. You should remember that this evidence
relates only to part of the case, and that while it may be of assistance to you in reaching
a verdict, you must reach your verdict having considered all the evidence.
[There has been no challenge to the qualifications of any of the expert witnesses, all
of whom you may think are well qualified].]
[Summarise the arguments of the parties as to why a particular expert should be
preferred or discuss with the jury, matters relevant to the resolution of the evidence,
such as the reliability of the information relied upon and the level of expertise of a
particular witness.]
In resolving the conflict in the expert evidence, you are entitled to consider that
particular evidence in the context of all of the evidence that is before you, and especially
that part of the evidence which may have a bearing on the acceptance or otherwise of
a particular opinion.]

[Where there has been no challenge to the expert evidence either in
cross-examination or by calling evidence to the contrary, add
The expert evidence has not been challenged. Accordingly, if it is not inherently
unbelievable, you would need to have a good reason to reject it — for example, because
it does not fit with other facts which you have found proved.]

[Where there is conflict as to the facts or assumptions underlying the opinion,
add
The expert evidence of [AB], called on behalf of the Crown, relating to … [specify
points], appears to be based on facts which [he/she] has been told, or on assumptions
which [he/she] has been asked to make [specify the facts or assumptions]. You should
analyse the evidence of [AB] and determine the extent to which [his/her] opinion
depends upon the facts or assumptions being correct.
If the opinion is based upon facts which you are satisfied have been proved, or
assumptions that you are satisfied are valid, then it is a matter for you to consider
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Expert evidence [2-1130]

whether the opinion based upon those facts or assumptions is correct. On the other
hand, if you decide the facts have not been proved, or the assumptions are not valid,
then any opinion based upon them is of no assistance because it has no foundation. If
that is the case, the opinion should be disregarded.

[This direction can be modified where the opinion is relied upon by the defence, bearing
in mind which party bears the onus of proof in respect of the issue, the subject of the
evidence].]

[Where the expert witness relies on statements by the accused and/or others,
and they do not give evidence, and no direction is given under s 136 limiting the
use to be made of that material, add
The expert [CD] recounted what [he/she] had been told by [the accused and/or
members of [his/her] family] and that formed part of the history on which [he/she]
relied to form [his/her] opinion. That is why that material was admitted despite the
fact that it was hearsay evidence, that is, evidence of statements made outside the
courtroom by persons not called as witnesses before you. However, that material is
evidence before you and you are entitled to rely on it, not merely as statements made
to the expert and upon which to evaluate [his/her] opinion, but also as evidence of
the truth of the facts contained in those statements. However, I warn you that as those
statements are hearsay they may be unreliable. The person or persons making those
statements did not give evidence before you and, therefore, could not be tested by
cross-examination [give other reasons for the possible unreliability of the statements
depending upon the facts and circumstances of the particular case].]

[The next page is 401]
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Joint trials

Criminal Procedure Act 1986 (NSW), s 21(2)

[3-350]  Introduction
The Crown is entitled to join more than one accused in a single indictment. However, an
accused can make an application for a separate trial where he or she may be prejudiced
or embarrassed in his or her defence by a joint trial or the court is of the opinion that for
any other reason the accused should be tried separately: s 21(2) Criminal Procedure
Act 1986.

As to the public policy considerations favouring joint trials, see Webb v The Queen
(1994) 181 CLR 41 per Toohey J. For the principles to be applied in deciding to grant
a separate trial, see Ross v R [2012] NSWCCA 207 at [24].

See generally Criminal Practice and Procedure NSW at [2-s 21.15] and Criminal
Law (NSW) at [CPA.21.20]ff.

Where the evidence at the trial is admissible against each accused, it is not necessary
for the judge to address the case against each separately: Huynh v The Queen [2013]
HCA 6 at [51].

It is convenient to approach the admissibility of evidence on the basis that the jury
should assume that the evidence is admissible against all of the accused unless told
otherwise. See relevant sections of Suggested (oral) directions for the opening of the
trial following empanelment at [1-490]. The Crown should be required to indicate to
the jury, when calling a particular piece of evidence or a particular witness, if it is not
tendered against all the accused and the limited basis upon which it is being tendered.
The trial judge should direct the jury as to the limited use to be made of evidence
tendered against an individual accused, see R v Masters (1992) 26 NSWLR 450 at 455.
This is particularly so where the evidence is of an admission implicating a co-accused.

It is suggested that directions as to the admissibility of evidence against a particular
accused and the limited use that can be made of the evidence be given at the time the
particular evidence is led before the jury. Later the summing up should make it clear
what is the particular case against each of the accused and direct the jury against using
evidence admitted against one accused as evidence against another accused.

[3-360]  Suggested direction — joint trial

As you are well aware by now this is a joint trial of [number] accused. I told you at the
outset of the trial that this was simply a matter of administrative convenience. But I also
told you that you have to consider the case against each accused person separately when
considering your verdicts. You will be required to return a separate verdict in respect
of each individual accused. You should not, in your deliberations, try to determine
whether [both/all] of the accused are guilty without considering them as individuals
and giving each separate consideration. Simply because the Crown allegation is that
they are [each/all] guilty of the same offence, it does not follow that you approach
your deliberations in the same way.
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[3-360] Joint trials

[If appropriate add

There is nothing in law, or for that matter in common sense, which requires you to
return the same verdict in respect of each individual accused.]
[Where the evidence against each accused is different add

You should understand by now that the evidence relied upon by the Crown to prove the
guilt of each accused differs. You must not during the course of your deliberations take
into account in deciding whether the Crown has proved its case against one accused,
use evidence that was tendered only against the [other/another] accused. It would be
a breach of your duty to decide the case according to law, as well as grossly unfair,
to use evidence against an accused which the Crown did not rely upon in proof of its
case against [him/her].

Detail how the case against the individual accused differs by indicating what evidence
is, or is not, admissible against a particular accused.]

[The next page is 481]
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Multiple counts — R v Markuleski

[3-400]  Suggested R v Markuleski (2001) 52 NSWLR 82 direction — multiple
counts
Giving separate consideration to the individual counts means that you are entitled to
bring in verdicts of guilty on some counts and not guilty on some other counts if there
is a logical reason for that outcome.
If you were to find the accused not guilty on any count, particularly if that was because
you had doubts about the reliability of the complainant’s evidence, you would have to
consider how that conclusion affected your consideration of the remaining counts.

Notes
1. It is suggested that the requirement to consider multiple counts separately is raised

at the outset of the trial: [1-490] Suggested (oral) directions for the opening of
the trial following empanelment.

2. McHugh J said in KRM v The Queen (2001) 206 CLR 221 at [36]:
It has become the standard practice in cases where there are multiple counts …
for the judge to direct the jury that they must consider each count separately and
to consider it only by reference to the evidence that applies to it (a “separate
consideration warning”).

Where tendency or coincidence evidence is not adduced, directions to the jury
against the use of propensity reasoning will not normally be required, unless there
is a feature of the evidence creating a risk that the jury would misuse the evidence:
R v Matthews [2004] NSWCCA 259 at [43]–[51] applying KRM v The Queen.

3. In R v Markuleski (2001) 52 NSWLR 82 at [186], [257] and [280], the court held
that:

… it is desirable that the traditional direction as to treating each count separately
is supplemented in a word against word case. Some reference ought to be made to
the effect upon the assessment of the credibility of a complainant if the jury finds
itself unable to accept the complainant’s evidence with respect to any count.

4. The suggested direction, above, is derived from R v Markuleski at [188] and [191].
Spigelman CJ added at [189]–[191] that:

On other occasions it may be appropriate for a judge to indicate to the jury, whilst
making it clear that it remains a matter for the jury, that it might think that there
was nothing to distinguish the evidence of the complainant on one count from his
or her evidence on another count.

Or it may be appropriate to indicate that, if the jury has a reasonable doubt about the
complainant’s credibility in relation to one count, it might believe it difficult to see
how the evidence of the complainant could be accepted in relation to other counts.

The precise terminology must remain a matter for the trial judge in all the particular
circumstances of the specific case.

5. A Markuleski direction should only be given if the complainant’s credibility
looms large in the trial and there is a risk that in the absence of a direction the
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[3-400] Multiple counts — R v Markuleski

accused would be denied the chance of an acquittal on all counts: RWC v R [2013]
NSWCCA 58 at [80]; Abdel-Hady v R [2011] NSWCCA 196 at [125]–[133].
When determining whether such a direction should be given, the whole of the
relevant or surrounding circumstances needs to be considered: R v GAR [2003]
NSWCCA 224 at [34]; Oldfield v R [2006] NSWCCA 219 at [24]–[25]; Keen v
R [2020] NSWCCA 59 at [76].

6. While a Markuleski direction is more commonly given in a “word against word”
prosecution for multiple sexual assault offences against the same complainant, its
use is not confined to such cases: Keen v R [2020] NSWCCA 59 at [63]; Hajje v R
[2006] NSWCCA 23 at [101]. It may also be required in cases where a complainant
for some offences is also a witness to an offence/s involving another complainant:
see, for example, Sita v R [2022] NSWCCA 90 at [36]–[42].

[The next page is 517]
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Onus and standard of proof

It is essential that the jury be directed appropriately and clearly on the onus and standard
of proof. The following are various passages which may be of assistance wholly or
in part.

[3-600]  Suggested direction — where the defence has no onus

Onus of proof
As this is a criminal trial the burden or obligation of proof of the guilt of the accused
is placed squarely on the Crown. That burden rests upon the Crown in respect of every
element or essential fact that makes up the offence charged. That burden never shifts
to the accused. There is no obligation on the accused to prove any fact or issue that
is in dispute. It is not for the accused to prove his/her innocence but for the Crown to
prove his/her guilt.
A critical part of the criminal justice system is the presumption of innocence.
What it means is that a person charged with a criminal offence is presumed to be
innocent unless and until the Crown persuades a jury that the person is guilty beyond
reasonable doubt.
[Note: For situations where there is an onus of proof on the accused see specific
instances, such as supplying drugs at [5-6700], substantial impairment at [6-570],
mental illness at [6-230].]

[If the defence has called evidence (or relies on an account in a police interview)
and a Liberato direction is not considered necessary:
The fact the accused has given/called evidence before you [or relies on an account
given in an interview by police] does not alter the burden of proof. The accused does not
have to prove that his/her version is true. The Crown has to satisfy you that the account
given by the accused [and defence witnesses] should not be accepted as a version of
events that could reasonably be true.]
[Note: In some instances this direction will not be appropriate because the accused
may be guilty even if there is no dispute over the facts, for example where guilt is based
upon an objective evaluation such as whether the accused’s driving was dangerous in
an offence under s 52A Crimes Act.]

Standard of proof
Proving the accused’s guilt beyond reasonable doubt is the standard of proof the Crown
must achieve before you can convict [him/her] and the words mean exactly what they
say — proof beyond reasonable doubt. When you finish considering the evidence in
the trial and the submissions made by the parties you must ask yourself whether the
Crown has established the accused’s guilt beyond reasonable doubt.
[Where the Crown must negative a defence/issue to the criminal standard, a long
accepted direction which can be given (after making clear that the Crown must prove
all ingredients of the charge beyond reasonable doubt) is as follows:
“Has the Crown eliminated any reasonable possibility that the accused acted in
self-defence/was extremely provoked/acted under duress, etc?”]
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[3-600] Onus and standard of proof

The burden of proof on the Crown does not mean the Crown must prove beyond
reasonable doubt every single fact that is in dispute but the Crown must prove the
elements of the charge and must prove those elements beyond reasonable doubt.

In a criminal trial there is only one ultimate issue that a jury has to decide. Has the
Crown proved the guilt of the accused beyond reasonable doubt? If the answer is “yes”,
the appropriate verdict is “guilty”. If the answer is “no”, the verdict must be “not
guilty”.

[Where the accused has given or called evidence or evidence has been adduced
of a conflicting defence version of events (typically in answers in a record of
interview (see Note at [3-605]):

The accused relies on an account of events in [the evidence he/she gave, or called, or in
his/her interview by the police] That account is to the following effect … [summarise
the account relied upon].

It is important you understand that the accused must be found not guilty if his/her guilt
has not been proved beyond reasonable doubt and that she/he is entitled to the benefit
of any reasonable doubt you may have at the end of your deliberations.

It follows from this (Liberato direction):

First, if you believe the accused’s evidence [the account relied on by the accused in
his/her interview with the police], obviously you must acquit.

Second, if you find difficulty in accepting the accused’s evidence [the account relied
on by the accused in his/her interview with the police], but think it might be true, then
you must acquit.

Third, if you do not believe the accused’s evidence [if you do not believe the account
relied on by the accused in his/her interview with the police], then you should put it
to one side. Nevertheless, the question will remain: has the Crown, upon the basis of
evidence that you do accept, proved the accused’s guilt beyond reasonable doubt?

[3-603]  Notes
1. There is longstanding authority for the proposition that, except in certain limited

circumstances, no attempt should be made to explain or embellish the meaning
of the phrase “beyond reasonable doubt”: Green v The Queen (1971) 126 CLR
28 at 32–33; La Fontaine v R (1976) 136 CLR 62 at 71; R v Reeves (1992) 29
NSWLR 109 at 117; Raso v R [2008] NSWCCA 120 at [20]. If, in an address,
counsel suggests that fantastic or unreal possibilities should be regarded by the
jury as affording a reason for doubt, the judge can properly instruct the jury that
fantastic or unreal possibilities ought not to be regarded by them as a source of
reasonable doubt: Green v The Queen at 33; or as put in Keil v The Queen (1979) 53
ALJR 525, “fanciful doubts are not reasonable doubts”. It is generally undesirable
to direct a jury in terms which contrast proof beyond reasonable doubt with proof
beyond any doubt: The Queen v Dookheea (2017) 262 CLR 402 at [28]. However,
an effective means of conveying the meaning of the phrase beyond reasonable
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Onus and standard of proof [3-605]

doubt to a jury may be by contrasting the standard of proof beyond reasonable
doubt with the lower civil standard of proof on the balance of probabilities: The
Queen v Dookheea at [41].

2. The question of whether there is a reasonable doubt is a subjective one
to be determined by each individual juror: Green v The Queen at 32–33;
R v Southammavong [2003] NSWCCA 312 at [28]. There was no error in
R v Southammavong by the trial judge saying, in response to a jury request for
clarification, that “the words ‘beyond reasonable doubt’ are ordinary everyday
words and that is how you should understand them”: at [23]. Newman J said in
R v GWB [2000] NSWCCA 410 at [44] that “judges should not depart from the
time honoured formula that the words ‘beyond reasonable doubt’ are words in the
ordinary English usage and mean exactly what they say”.

3. If a judge gives the jury written directions it is essential that the directions make
clear where the legal onus is on the Crown to eliminate any reasonable possibility:
Hadchiti v R (2016) 93 NSWLR 671 at [106], [112] (see Special Bulletin 32). A
trial judge should take particular care before introducing the concept of reasonable
possibility in the course of explaining the onus and standard of proof to the jury.
The written directions in Hadchiti v R were held to be contrary to law because
of the repeated use of the expression “reasonable possibility” throughout and the
failure to make clear the onus of proof was on the Crown: Hadchiti v R at [44],
[112] and see Moore v R [2016] NSWCCA 185 at [114].

4. Proof of a matter beyond reasonable doubt involves rejection of all reasonable
hypotheses or any reasonable possibility inconsistent with the Crown case:
Moore v R at [43] per Basten JA; RA Hulme J generally agreed at [94] and see
RA Hulme J at [125]. It is not erroneous to direct that if there is a reasonable
possibility of some exculpatory factor existing then the jury should find in favour
of the accused: Moore v R at [99], [125]. The jury should be directed in terms
that it is a matter for the Crown to “eliminate any reasonable possibility” of there
being such exculpatory matter: Moore v R at [99], [125] and several cases cited
at [99]–[124]. Framing the issue of self-defence in terms a reasonable possibility
does not distort the onus and standard of proof and is consistent with the oft cited
case of R v Katarzynski [2002] NSWSC 613 at [22]: Moore v R at [122]–[124] and
see Basten JA in Moore v R at [43]. The concept of a reasonable possibility in a
question trail is definitive and does not give rise to an answer other than ”yes” or
”no” — there is no “middle ground” answer of “not sure”: Moore v R at [36]; [129].

[3-605]  The Liberato direction — when a case turns on a conflict between the
evidence of a prosecution witness and the evidence of a defence witness or
the accused’s account in a recorded police interview
1. In Liberato v The Queen (1985) 159 CLR 507 at 515, Brennan J in his dissenting

judgment (Deane J agreeing) spoke of a case in which there is evidence relied upon
by the defence conflicting with that relied upon by the Crown. In such a case, a jury
might consider “who is to be believed”. His Honour said it was essential to ensure
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[3-605] Onus and standard of proof

the jury were aware that deciding such a question in favour of the prosecution
does not conclude the issue as to whether guilt has been proved beyond reasonable
doubt. The jury should be directed that:

(a) a preference for the prosecution evidence is not enough — they must not
convict unless satisfied beyond reasonable doubt of the truth of that evidence;

(b) even if the evidence relied upon by the accused is not positively believed, they
must not convict if that evidence gives rise to a reasonable doubt about guilt.

2. In De Silva v The Queen (2019) 268 CLR 57, the High Court noted that there were
differing views as to whether a Liberato direction was appropriate in a case where
the conflicting defence version of events was not given on oath by the accused,
but was before the jury, typically in the accused’s answers in a record of interview
and said such a direction should be given:

(a) if there is a perceived risk of the jury thinking they have to believe the
accused’s evidence or account before they can acquit, or of the jury thinking
it was enough to convict if they prefer the complainant’s evidence over the
accused’s evidence or account (De Silva v The Queen at [11], [13]); or

(b) in a case where the accused gives or calls evidence and/or there is an out of
court representation (for example in an ERISP) that is relied upon (De Silva
v The Queen at [11]).

3. The Liberato direction in the suggested direction at [3-600] is modelled on what
was proposed by the High Court in De Silva v The Queen at [12]. A Liberato
direction should be given in any case where the trial judge perceives there is a
real risk the jury may be left with the impression the evidence the accused relies
on will only give rise to a reasonable doubt if they believe it is truthful, or that
a preference for the complainant’s evidence is sufficient to establish guilt: at [9];
see also Haile v R [2022] NSWCCA 71 at [1] per Bell CJ (Ierace J agreeing) and
[73] per Bellew J (Bell CJ , Ierace J agreeing).

4. It is never appropriate to frame the issue for the jury’s determination as one which
involves making a choice between conflicting Crown and defence evidence. The
issue is always whether the Crown has proved its case beyond reasonable doubt:
Haile v R [2022] NSWCCA 71 at [72]. See [76]–[78] as an example of how the
failure to give a Liberato direction can result in error.

[3-610]  Suggested direction — essential Crown witness (“Murray direction”) (in
cases other than prescribed sexual offences)
The following direction applies where there is one witness essential to the Crown case.

The Crown seeks to prove the guilt of the accused with a case based largely or
exclusively on the evidence of [essential Crown witness].

Accordingly, unless you are satisfied beyond reasonable doubt [essential Crown
witness] is both an honest and accurate witness in the account [he/she] has given, you
cannot find the accused guilty. Before you can convict the accused, you should examine
the evidence of [essential Crown witness] very carefully to satisfy yourselves you can
safely act upon that evidence to the high standard required in a criminal trial.
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Onus and standard of proof [3-615]

I am not telling you to be cautious because of any personal view I have of the [essential
Crown witness]. I told you at the outset of this summing-up that I would not express
my personal opinions on the evidence. But in any criminal trial, where the Crown case
relies solely or substantially upon the evidence of a single witness, a jury must always
approach that evidence with particular caution because of the onus and standard of
proof placed upon the Crown.
I am not suggesting that you are not entitled to convict the accused upon the evidence
of [essential Crown witness]. Clearly you are entitled to do so but only after you
have carefully examined the evidence and satisfied yourself that it is reliable beyond
reasonable doubt.
In considering [essential Crown witness’] evidence and whether it does satisfy you of
the accused’s guilt, you should of course look to see if it is supported by other evidence.

[3-615]  Notes

General Direction
1. The above direction is derived from R v Murray (1987) 11 NSWLR 12 where

Lee J said at 19(E):
In all cases of serious crime it is customary for judges to stress that where there
is only one witness asserting the commission of the crime, the evidence of that
witness must be scrutinised with great care before a conclusion is arrived at that a
verdict of guilty should be brought in; but a direction of that kind does not of itself
imply that the witness’ evidence is unreliable.

R v Murray was decided when s 405C(2) (rep) Crimes Act 1900, which stated a
judge was not required to give a warning in prescribed sexual offence trials that it
would be unsafe to convict on the complainant’s uncorroborated evidence, was in
force. In 2007, this was replaced by s 294AA Criminal Procedure Act 1986 which
prohibits such a warning being given at all in such cases.

2. The High Court has held that a Murray direction should be given in appropriate
cases where there is a perceptible risk of miscarriage of justice if the jury is not
warned of the need to scrutinise the evidence of a complainant with care before
arriving at a conclusion of guilt: Robinson v The Queen (1999) 197 CLR 162 at
[25]–[26]. The direction “emphasises what should be clear from the application of
the onus and standard of proof: if the Crown case relies upon a single witness then
the jury must be satisfied that the witness is reliable beyond reasonable doubt”:
Smale v R [2007] NSWCCA 328 at [71] per Howie J.

3. This does not mean that in cases where there is one principal witness in the Crown
case a Murray direction is automatically required — if that witness’ evidence is
corroborated by other evidence in the trial, such as documentary evidence, forensic
evidence or other physical evidence (for example, DNA results implicating the
accused) there is no basis for a direction: Gould v R [2021] NSWCCA 92 at [134],
[136]; cf Ewen v R [2015] NSWCCA 117 at [104].

4. There is no particular form of words prescribed for giving a Murray direction; nor
is there any obligation to use the verb “scrutinize”: Kaifoto v R [2006] NSWCCA
186 at [72]; Williams v R [2021] NSWCCA 25 at [144].
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[3-615] Onus and standard of proof

Direction in prescribed sexual offence matters
5. The application of Murray to prescribed sexual offences (defined in s 290 Criminal

Procedure Act) has been significantly modified by s 294AA Criminal Procedure
Act. This was considered in Ewen v R [2015] NSWCCA 117 (see point 7 below).
Cases decided before the enactment of s 294AA, where the appellant was charged
with a prescribed sexual offence, are no longer good law.

6. Section 294AA Criminal Procedure Act, which commenced on 1 January 2007,
provides:

(a) A judge in any proceedings to which this Division applies must not warn
a jury, or make any suggestion to a jury, that complainants as a class are
unreliable witnesses.

(b) Without limiting subsection (1), that subsection prohibits a warning to a
jury of the danger of convicting on the uncorroborated evidence of any
complainant.

(c) Sections 164 and 165 of the Evidence Act 1995 are subject to this section.

7. Ewen v R [2015] NSWCCA 117 makes clear that s 294AA takes precedence
over R v Murray, signalling the legislature’s intention to prohibit warnings that
call into question (by reason only of absence of corroboration) the reliability
not only of complainants as a class, but also of a complainant in any particular
case: Ewen v R at [136]–[140]. A Murray direction, based only on the absence of
corroboration, is tantamount to a direction that it would be dangerous to convict
on the uncorroborated evidence of the complainant. If the direction suggests
that merely because a complainant’s evidence is uncorroborated, it would be,
on that account, dangerous to convict, it transgresses s 294AA(2): Ewen v R
at [140]–[141]. Such a conclusion cannot be avoided by switching from one
linguistic formula (“dangerous to convict”) to another (“scrutinise the evidence
with great care”).

8. This does not mean that directions appropriate to the circumstances of the
individual case cannot be given as envisaged in Longman v The Queen (1989)
168 CLR 79: Ewen v R at [143]. A direction would not contravene s 294AA if
it concerned specific evidence in the case, including weaknesses or deficiencies
as described in Longman v The Queen, Robinson v The Queen (1999) 197 CLR
162 and Tully v The Queen (2006) 230 CLR 234 — particularly weaknesses or
deficiencies that are apparent to the judge but may not be so apparent to the
jury. Neither would a direction concerning delay in bringing the case (although
note s 165B Evidence Act 1995 regarding delay). Nor would a direction which
addressed a scenario where the evidence indicated that others were present and
were or may have been in a position to observe what took place, and were not
called to give evidence: Ewen v R at [143]–[144]. The latter direction would,
however, have to be consistent with Mahmood v Western Australia (2008) 232
CLR 397 at [27]. See further Witnesses — not called at [4-370], [4-375].

9. In Williams v R [2021] NSWCCA 25, the Court held that the trial judge
(in a judge-alone trial) correctly gave a Murray direction without breaching
s 294AA because no mention was made of the complainant’s evidence being
uncorroborated, only that the tribunal of fact had to be satisfied beyond reasonable
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Onus and standard of proof [3-625]

doubt that the complainant was an honest and reliable witness whose evidence
was “accurate in vital respects”: [143]. See also AB v R [2022] NSWCCA 104,
where the Court concluded there was no error in the trial judge’s direction to
consider other evidence, including evidence of complaint, that may “support” the
complainant’s evidence and that, in that context, her Honour’s reference to Ewen
rather than Murray was correct: at [62]–[63].

[3-625]  Motive to lie and the onus of proof

Crown witnesses
1. A motive to lie or to be untruthful, if it is established, may “substantially affect the

assessment of the credibility of the witness”: ss 103, 106(2)(a) Evidence Act 1995.
Where there is evidence that a Crown witness has a motive to lie, the jury’s task is
to consider that evidence and to determine whether they are nevertheless satisfied
that the evidence given is true: South v R [2007] NSWCCA 117 at [42]; MAJW v R
[2009] NSWCCA 255 at [31]. The jury’s task does not include speculating whether
there is some other reason why the Crown witness would lie: Brown v R [2008]
NSWCCA 306 at [50]. Nor does it include acceptance of the Crown witness’s
evidence unless some positive answer to that question is given by the accused:
South v R at [42].

2. If the defence case directly asserts a motive to lie on the part of a central Crown
witness, the summing-up should contain clear directions on the onus of proof,
including a direction that the accused bears no onus to prove a motive to lie and
that rejection of the motive asserted does not necessarily justify a conclusion that
the evidence of the witness is truthful: Doe v R [2008] NSWCCA 203 at [58];
Jovanovic v R (1997) 42 NSWLR 520 at 521–522 and 535. The jury should also
be directed not to conclude that if the complainant has no motive to lie then they
are, by that reason alone, telling the truth: Jovanovic v R at 523.

3. Where the defence does not directly raise the issue, it is impermissible for the
prosecutor to submit (for the purpose of promoting the acceptance of a Crown
witness as a witness of truth) that the accused did not advance a motive to lie.
The jury should not be given the impression that the accused bears some onus of
proving the existence of a motive for the fabrication of the allegations against him
or her: Doe v R at [59]–[60].

The accused
4. It is impermissible to cross-examine an accused to show that he or she does not

know of any reason why the complainant (or indeed a central Crown witness)
has a motive to lie: Palmer v The Queen (1998) 193 CLR 1 at [8]; Doe v R at
[59]. The question focuses the jury’s attention on irrelevant material and invites
them to accept the evidence unless some positive answer is given by the accused:
Palmer v The Queen at [8]. An open-ended question to the accused, “why would
the complainant lie?”, “simply should never be asked” by a prosecutor in a trial:
Doe v R at [54]; South v R [2007] NSWCCA 117 at [44]; Causevic v R [2008]
NSWCCA 238 at [38]. If in closing addresses the prosecutor makes a comment
or asks a rhetorical question to that effect when the issue has not been raised, the
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[3-625] Onus and standard of proof

judge should give full, firm and clear directions on the onus of proof, including
a direction that the accused bears no onus to prove a motive to lie: Palmer v The
Queen at [7]–[8]; Doe v R at [59]–[60]; Cusack v R [2009] NSWCCA 155 at [105].

5. The evidence of an accused person is subject to the tests which are generally
applicable to witnesses in a criminal trial: Robinson v The Queen (1991) 180 CLR
531 at 536. However, the trial judge should refrain from directing the jury that
the accused’s interest in the outcome of the proceedings is a factor relevant to
assessing his or her credibility as a witness: Robinson v The Queen at 535–536;
MAJW v R [2009] NSWCCA 255 at [37]–[38]. Robinson v The Queen did not
create a new rule. It applied a more general principle that directions should not
deflect the jury from its fundamental task of deciding whether the prosecution
had proved its case beyond reasonable doubt: Hargraves v The Queen (2011) 245
CLR 257 at [46]. Nevertheless trial judges must not instruct juries in terms of
the accused’s interest in the outcome of the proceedings whether as a direction
of law or as a judicial comment on the facts: Hargraves v The Queen at [46]. A
direction of that kind seriously impairs the fairness of the trial and undermines the
presumption of innocence: Robinson v The Queen at 535.

See further Cross-examination of defendant as to credibility at [1-343] and
Consciousness of Guilt, Lies and Flight at [2-950]ff.

[3-630]  Suggested direction — where the defence has an onus

In the type of case now before you, however, there is an exception to the general
propositions of law which I have just put, namely — that the Crown must prove its
case, and prove it beyond reasonable doubt. The law makes provision in respect of one
matter which arises for your decision in this trial, in which the accused must prove
[his/her] case. I will explain shortly what that matter is.

Now however, I wish to emphasise that the law is that where the proof of any matter
is on an accused person, that is to say, by way of exception to the general rule which I
have explained, then the accused is not required to prove that matter beyond reasonable
doubt — the standard of proof imposed upon the Crown.

The accused needs only to establish what the accused relies upon, in this regard, to
a lower standard of proof than beyond reasonable doubt. The accused is required to
prove the accused’s case, in this regard, only on the balance of probabilities. That is to
say the accused needs only to show that it is more likely than not that what the accused
asserts is so.

[The next page is 531]

OCT 22 524 CTC 70

https://jirs.judcom.nsw.gov.au/hca/judgments/1998/1998_HCA_2.html#para7
https://jirs.judcom.nsw.gov.au/nswcca/judgments/2008/2008_NSWCCA_203.html#para59
https://jirs.judcom.nsw.gov.au/nswcca/judgments/2009/2009_NSWCCA_155.html
https://jirs.judcom.nsw.gov.au/nswcca/judgments/2009/2009_NSWCCA_155.html#para105
https://jirs.judcom.nsw.gov.au/hca/judgments/1991/1991_HCA_38.html
https://jirs.judcom.nsw.gov.au/hca/judgments/1991/1991_HCA_38.html
https://jirs.judcom.nsw.gov.au/nswcca/judgments/2009/2009_NSWCCA_255.html
https://jirs.judcom.nsw.gov.au/nswcca/judgments/2009/2009_NSWCCA_255.html#para37
https://jirs.judcom.nsw.gov.au/hca/judgments/1991/1991_HCA_38.html
https://jirs.judcom.nsw.gov.au/hca/judgments/2011/2011_HCA_44.html
https://jirs.judcom.nsw.gov.au/hca/judgments/2011/2011_HCA_44.html#para46
https://jirs.judcom.nsw.gov.au/hca/judgments/2011/2011_HCA_44.html#para46
https://jirs.judcom.nsw.gov.au/hca/judgments/1991/1991_HCA_38.html


Sexual assault trials — procedural matters

  para
Complaint evidence
Introduction ................................................................................................................. [5-000]
Evidence of complaint where witness available to give evidence — s 66(2) .............[5-010]
Suggested direction — where complaint evidence admitted under s 66(2) ................[5-020]
Evidence of complaint where witness not available under s 65(2) ............................ [5-030]
Evidence of complaint as a prior consistent statement under s 108(3) .......................[5-040]
Direction where difference in complainant’s account — prescribed sexual
offences only ............................................................................................................... [5-045]
Suggested direction ..................................................................................................... [5-050]
Suggested direction — delay in, or absence of, complaint ........................................ [5-055]
Notes ............................................................................................................................[5-500]
Delay in complaint and forensic disadvantage to the accused ................................... [5-070]
Suggested direction — delay in complaint and forensic disadvantage to the
accused ........................................................................................................................ [5-080]

Cross-examination concerning complainant’s prior sexual history
Introduction ................................................................................................................. [5-100]
The exclusions in s 294CB(4) .................................................................................... [5-110]

Directions — misconceptions about consent in sexual assault trials
Introduction ................................................................................................................. [5-200]
Summary of the statutory framework .........................................................................[5-210]
Suggested procedure when considering whether consent directions required ............[5-220]
Suggested direction — responses to giving evidence ................................................ [5-230]
Suggested directions — ss 292A–292C, 292E ...........................................................[5-240]

Expert evidence — specialised knowledge of child behaviour
The operation of ss 79(2) and 108C Evidence Act 1995 ........................................... [5-300]
Notes ............................................................................................................................[5-310]

Pre-recorded evidence in child sexual offence proceedings (CSOEP)
Introduction ................................................................................................................. [5-400]
Suggested direction — basic offence (s 61KC) ......................................................... [5-410]
Notes ............................................................................................................................[5-420]
Suggested direction — aggravated sexual touching (s 61KD) ...................................[5-430]
Notes — aggravated sexual touching — under s 61KD ............................................ [5-440]
Suggested direction — sexually touching a child under 10 (s 66DA) ....................... [5-450]

CTC 70 701 OCT 22



Sexual assault trials — procedural matters

Notes — sexual touching of a child ...........................................................................[5-450]
Notes — incitement offences ..................................................................................... [5-460]

Sexual assault communications privilege
Introduction ................................................................................................................. [5-500]
What communications are protected? .........................................................................[5-510]
Applications for leave .................................................................................................[5-520]
Disclosing and allowing access to protected confidences .......................................... [5-530]
Power to make ancillary orders associated with disclosure ....................................... [5-540]

[The next page is 711]

OCT 22 702 CTC 70



Complaint evidence

[5-000]  Introduction
Evidence of complaint by an alleged victim is admissible under s 66(2) Evidence Act
1995, where the complainant gives evidence. It is some evidence of the fact the accused
conducted himself/herself as alleged in the complaint. The evidence can also be used to
show consistency of conduct by the complainant. This type of evidence is not restricted
to sexual assault cases. Evidence can be admitted under this section as relevant to any
offence provided it is first-person hearsay under s 62 of the Act.

Evidence of complaint can also be admissible under s 65(2) Evidence Act, where the
person making the complaint is not available to give evidence, for example where the
complainant is dead or for some other reason is not available: see cl 4 of the Dictionary
to the Act.

Further, such evidence can be admitted with leave under s 108(3)(b) in order
to re-establish the credibility of a witness. In that case, the complaint can become
evidence of the truth of the allegation made in the complaint by the operation of s 60
of the Act unless limited under s 136.

[5-010]  Evidence of complaint where witness available to give evidence — s 66(2)
As to the admissibility of complaint under s 66(2): see generally Papakosmas v
The Queen (1999) 196 CLR 297; Criminal Practice and Procedure NSW at [3-s
66.1]; Uniform Evidence Law (16th edn, 2021) at [EA.66.60]ff; Uniform Evidence in
Australia, (3rd edn, 2020) at 66-2ff.

The use to be made of the evidence can be limited under s 136 of the Act so that
it cannot be used as proof of the fact of what was asserted in the complaint, but
relevant only to the credibility of the alleged victim. This limit, however, would not
generally be applied to complaint evidence admitted under s 66(2): see generally:
R v BD (unrep, 28/7/97, NSWCCA); Papakosmas v The Queen at [40]; Criminal
Practice and Procedure NSW at [3-s 136.1]; Uniform Evidence Law (16th edn, 2021)
at [EA.136.60]ff; Uniform Evidence in Australia, (3rd edn, 2020) at 136.1ff.

Section 66(2A) sets out matters the court may take into account in determining
whether the occurrence was fresh in the memory of the person who made the
representation. The phrase “fresh in the memory” is interpreted more broadly than by
the High Court in Graham v The Queen (1998) 195 CLR 606: R v XY [2010] NSWCCA
181 at [78]–[79], [99]; and at [83]–[98]; see also The Queen v Bauer (a pseudonym)
(2018) 266 CLR 56 at [89]. The time that has passed between the alleged offences and
the complaint remains relevant but is not determinative: R v XY [2010] NSWCCA 181
at [79]. It is necessary to consider the facts in each case. In sexual assault cases it is
recognised the nature of the offending may be such that the events involved may remain
fresh in a complainant’s memory for many years: The Queen v Bauer (a pseudonym) at
[92]; R v XY at [85]; R v Gregory-Roberts [2016] NSWCCA 92 at [47]–[48]; Kassab
(a pseudonym) v R [2021] NSWCCA 46 at [339]–[340].

As the evidence is admitted as hearsay, a warning may be required under s 165(1)(a)
of the Act: see generally R v TJF [2001] NSWCCA 127 where there was delay
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[5-010] Complaint evidence

and the complaint was prompted; Criminal Practice and Procedure NSW at [3-s
165.1]ff; Uniform Evidence Law (16th edn, 2021) at [EA.165.90]ff; Uniform Evidence
in Australia, (3rd edn, 2020) at 165-9ff.

[5-020]  Suggested direction — where complaint evidence admitted under s 66(2)
The following direction suits a case in which the fact of an assault is disputed. It may be
modified for a case where the act is not disputed but there is an issue as to consent. If use
of the evidence has been limited under s 136 Evidence Act, the direction should omit
reference to the evidence having twofold use and omit the reference to s 60 Evidence
Act use.

Where the evidence is used to re-establish credibility under s 108(3), the following
direction may be used with appropriate adaptation including, of course, omission of
references to s 60 Evidence Act use.

The directions include any required in accordance with s 294 if delay in complaint
is raised.

If it is contended there is a difference between the complainant’s evidence and a
prior complaint, a direction under s 293A of the Criminal Procedure Act as suggested
at [5-050] may be incorporated where indicated. A judge may give a direction under
ss 293A or 294 at any time during the trial and may give the same direction more than
once: ss 293A(2A); 294(2A). See further at [5-060] below.

The Crown relies on the evidence of the complainant having told [witness] about the
alleged assault by the accused. This is referred to by lawyers as “complaint evidence”
or “evidence of complaint”. I will use those terms as a shorthand description of this
evidence. [Set out the evidence of complaint.]

The first issue for you to decide is whether you accept the evidence of complaint. It
was/was not disputed by the accused. [Set out defence contentions if disputed.]

If you accept the complaint evidence, the following directions apply to how it may
be used.

Section 60 use

The first way in which the evidence may be relevant is that it can be regarded as
additional evidence the complainant was assaulted in the way [she/he] described. So,
not only would you have the complainant having given evidence before you about
having been assaulted by the accused. You would also have the description of the
assault that was given to [witness].

You should have regard to all of the circumstances relevant to making the complaint. In
considering using the evidence for this purpose you should consider how consistent the
complaint to [witness] is with the evidence the complainant gave in court. If there are
discrepancies, you should consider why that may be so and whether that has a bearing
upon whether you should treat the complaint evidence as additional evidence of the
complainant having been assaulted.

[Set out the competing arguments as to this, if any.]

[Where, for a prescribed sexual offence, a s 293A direction is appropriate, insert the
direction suggested at [5-050].]
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Credibility use

The second way the evidence of complaint may be used is that it can be relevant to the
truthfulness of the complainant’s evidence in court. The Crown says the fact [she/he]
complained to [witness] when [she/he] did [add if relevant: and in the manner in which
she/he did] makes it more likely [she/he] is telling you the truth about having been
assaulted by the accused.

A matter you might consider in relation to using the evidence for this purpose is
whether the complainant’s conduct was consistent with the allegation. In other words,
did [she/he] act in the way you would expect [her/him] to act if [she/he] had been
assaulted as [she/he] claims? Things you might think about in relation to this are
the timing of the complaint, in relation to when the assault is said to have occurred
[if relevant: and the way the complainant appeared to [witness] when making the
complaint].

In considering whether there was consistency between the alleged assault and the
complainant’s conduct in complaining, you might bear in mind that different people
have different personalities. In a given situation they might not all behave in the same
way. In this case you are being asked to consider the complainant and the way [she/he]
reacted to the experience [she/he] says [she/he] had.

Another matter you should consider is that just because a person says something
on more than one occasion it does not mean that what is said is necessarily true or
reliable. A false or inaccurate statement does not become more reliable just because
it is repeated.

[If there was a delay in complaint for a prescribed sexual offence, add (s 294(2)):
In relation to the timing of the complaint made to [witness], you should bear in mind
that a delay in complaining does not necessarily indicate that the allegation is false.
There may be good reasons why a victim of a sexual assault may hesitate in making, or
refrain from making, a complaint about it. [Summarise the competing cases as to this.]]

[In relation to delay in complaint for a prescribed sexual offence (that is, where
the “sufficient evidence” test under s 294(2)(c) is met) add: However, the accused
has argued that the delay in making a complaint is inconsistent with the conduct of
a truthful person who has been sexually assaulted and so you should regard this as
indicating that the complainant’s evidence is false. The accused asks you to rely upon
the evidence that … [set out the evidence relied upon by the accused said to justify that
the jury should use the delay in assessing the complainant’s credibility].]

So, taking into account these matters, the question is whether the evidence of complaint
supports [if s 294(2)(c) applies: or detracts from] the credibility of the complainant.

[Where the evidence is limited to credibility under s 136 add: You can only use
the evidence of complaint in this way. You cannot use it as evidence that the assault
occurred. The Crown did not lead the complaint evidence as itself being able to prove
the charge. You can only find the charge proved on the evidence given in the courtroom
and not what was said at some other place and time to [witness].]
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Conclusion
So, that is how the evidence of complaint may be used in your deliberations. First you
must decide whether you accept the complaint was in fact made to [witness] and what
was actually said. Then you need to consider the various matters I have spoken about.
[A summary of the various matters that should be considered may be useful.]
[Summarise the competing cases to the extent that this has not already been done.]

[5-030]  Evidence of complaint where witness not available under s 65(2)
Evidence of a complaint about the accused’s conduct can be admitted as evidence of
the truth of the allegation under s 65 even though the complainant is not available as
a witness, for example in a murder case. Such evidence will usually be admitted as
evidence of a relationship between the complainant and the accused and is admitted for
the purpose of being used by the jury as evidence of the truth of the allegation made.

Section 65(2) is premised upon an assumption that a party is seeking to prove a
specific fact and so it requires the identification of the particular representation to be
adduced to prove the fact: Sio v The Queen (2016) 259 CLR 47 at [57]. It is then
that the court considers the circumstances of the representation to determine whether
the conditions of admissibility have been met under s 65(2): Sio v The Queen at [57].
Section 65(2)(d)(ii) is directed at circumstances that of themselves tend to negative
motive and opportunity of the declarant to lie: Sio v The Queen at [64].

Section 65(2)(d)(ii) requires a court to be positively satisfied that the representation
which is tendered was made in circumstances that make it likely to be reliable
notwithstanding its hearsay character: Sio v The Queen at [64].

The test in s 65(2)(b) is less stringent than that in either s 65(2)(c) or (d) but cases
considering those parts of s 65(2) apply to the test in s 65(2)(b) provided the different
language of each is borne in mind: Priday v R [2019] NSWCCA 272 at [29]–[37].
As to evidence admitted under s 65(2): see generally Sio v The Queen at [53]–[74];
R v Serratore (1999) 48 NSWLR 101; R v Toki (No 3) [2000] NSWSC 999; Criminal
Practice and Procedure NSW at [3-s 65.1]ff; Uniform Evidence Law (16th edn, 2021)
at [EA.65.150]ff; Uniform Evidence in Australia, (3rd edn, 2020) at 65-2ff.

As to the unavailability of a witness: see cl 4 of the Dictionary and generally,
Criminal Practice and Procedure NSW at [3-s 65.15]; Uniform Evidence Law (16th
edn, 2021) at [EA.65.150]ff; Uniform Evidence in Australia, (3rd edn, 2020) at 65-4.

Because of the variety of the situations in which such evidence can be given, no
suggested form of direction is appropriate. However, a suitable direction can be adapted
from the first part of the suggested direction in [5-020].

A warning would need to be given as to the fact that the evidence is hearsay under
s 165 if it is requested.

[5-040]  Evidence of complaint as a prior consistent statement under s 108(3)
Evidence of complaint that is not admitted under s 66(2), can be admitted in
examination in chief or re-examination of the complainant by the Crown under
s 108(3)(b). The evidence can only be introduced with the leave of the court: see
s 192(2).
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As to s 108(3)(b): see generally, Graham v The Queen (1998) 195 CLR 606; R v DBG
[2002] NSWCCA 328; Criminal Practice and Procedure NSW at [3-s 108.1]; Uniform
Evidence Law (16th edn, 2021) at [EA.108.150]ff; Uniform Evidence in Australia, (3rd
edn, 2020) at 108-3ff.

[5-045]  Direction where difference in complainant’s account — prescribed sexual
offences only
In trials for a prescribed sexual offence, where there is evidence suggesting a difference
in the complainant’s account that may be relevant to their truthfulness or reliability, it
may be necessary to give the jury a direction in accordance with s 293A of the Criminal
Procedure Act 1986. A “prescribed sexual offence” is defined in s  3. “Difference” is
defined to include a gap or an inconsistency in the account or a difference between
the account and another account: s 293A(3). The direction is not given as a matter
of course but after submissions have been heard from the parties: s 293A(1). If it is
decided the circumstances warrant the direction the jury may be directed that:

(i) people may not recall all the details of a sexual offence or may not describe it
the same way each time, and

(ii) trauma may affect people differently, including affecting how they recall events,
and

(iii) it is common for there to be differences in accounts of a sexual offence, and

(iv) both truthful and untruthful accounts of a sexual offence may contain differences,
and

that it is for the jury to decide whether or not any differences in the complainant’s
account are important in assessing the complainant’s truthfulness and reliability:
s  293A(2).

This direction may be given at any time during the trial, and the same direction may
be given on more than one occasion: s 293A(2A).

[5-050]  Suggested direction

The defence case is that [name of witness] was not telling the truth, that there were
gaps in the account [she/he] gave, and that there were differences and inconsistencies
between [her/his] accounts given.

[Summarise relevant evidence]

Experience shows that people may not remember all the details of an event including a
sexual offence in the same way each time, that trauma may affect people differently and
may affect how they recall events, that sometimes there are differences in an account
of a sexual offence, and both truthful and untruthful accounts of an event including a
sexual offence may contain differences. It is your job, and entirely a matter for you
members of the jury, as judges of the facts, to decide whether or not any differences
in the complainant’s account are important in assessing [her/his] truthfulness and
reliability.
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[5-055] Complaint evidence

[5-055]  Suggested direction — delay in, or absence of, complaint
This direction must be given when evidence is given, or a question is asked, tending to
suggest an absence of, or delay in, making a complaint: s 294(1). The direction must
not extend to directing that delay is relevant to the complainant’s credibility “unless
there is sufficient evidence to justify such a direction”: s 294(2)(c).

You have heard evidence that the complainant did not complain about what [she/he]
claims the accused did to [her/him] until [she/he] told [set out details of when, to whom,
and nature of complaint].
[Alternatively: You have heard the complainant did not make any complaint about what
[she/he] claims the accused did to [her/him].]
The delay in making a complaint about the alleged conduct of the accused [or an
absence of a complaint] does not necessarily indicate the allegation the offence was
committed is false. There may be good reasons why a victim of sexual assault may
hesitate in making, or may refrain from making, a complaint about such an assault.
[Where appropriate: You have heard evidence that the complainant did not complain
until [she/he] did so to [specify] because [specify the explanation offered].]
[Where appropriate (that is, where the “sufficient evidence” test under s 294(2)(c) is
met):
However, the delay in making a complaint [or the absence of a complaint] is a
matter that you may take into account in assessing the credibility of the complainant’s
evidence as to what [she/he] said the accused did. The accused has argued that the
delay in making a complaint [or the absence of a complaint] is inconsistent with the
conduct of a truthful person who has been sexually assaulted and so you should regard
this as indicating the complainant’s evidence is false. [She/he] asks you to rely upon
the evidence that … [set out the evidence relied upon by the accused said to justify that
the jury should use the delay in assessing the complainant’s credibility].
This is a matter which you should consider.]

[5-060]  Notes
1. The statutory basis for the direction is found in s 294(1)–(3) Criminal Procedure

Act 1986. The section is headed “Direction to be given by Judge in relation to lack
of complaint in certain sexual offence proceedings” which provides:
(1) This section applies if, on the trial of a person for a prescribed sexual

offence, evidence is given or a question is asked of a witness that tends to
suggest—
(a) an absence of complaint in respect of the commission of the alleged

offence by the person on whom the offence is alleged to have been
committed, or

(b) delay by that person in making any such complaint.
(2) In circumstances to which this section applies, the Judge—

(a) must direct the jury that absence of complaint or delay in complaining
does not necessarily indicate that the allegation that the offence was
committed is false, and
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Complaint evidence [5-060]

(b) must direct the jury that there may be good reasons why a victim of a
sexual assault may hesitate in making, or may refrain from making, a
complaint about the assault, and

(c) must not direct the jury that delay in complaining is relevant to the
victim’s credibility unless there is sufficient evidence to justify such
a direction.

(2A) A judge may, as the judge sees fit—

(a) give a direction in this section at any time during a trial, and

(b) give the same direction on more than 1 occasion during a trial.

(3) If the trial of the person also relates to a domestic violence offence alleged
to have been committed by the person against the same victim, the Judge
may—

(a) also give a warning under section 306ZR, or

(b) give a single warning to address both types of offences.

Sections 294(1), (2)(a) and (b) were previously found in s 405B Crimes Act 1900
and s 107 Criminal Procedure Act. Section 294(2) was enacted to override the
presumption expressed in Kilby v The Queen (1973) 129 CLR 460 at 465 that
a failure of a person to complain at the earliest reasonable opportunity may be
used by the jury as evidence relevant to the falsity of the complaint: Jarrett v R
(2014) 86 NSWLR 623 at [34]. Section 294(2)(c) (added in 2007) provided, until
1 June 2022, that a judge could not give a “warning” about delay “unless there
is sufficient evidence to justify such a warning”. Section 294(2) was amended by
the Crimes Legislation Amendment (Sexual Consent Reforms) Act 2021 to replace
the words “warn” or “warning” with “direct” or “direction”: Sch 2[9]–[12]. These
amendments apply to proceedings the hearing of which commence on and from
1 June 2022.

The Court of Criminal Appeal considered an earlier version of s 294(2) in Jarrett
v R (2014) 86 NSWLR 623 and expressed its reasons using the then language of
the provision. However, the Court’s conclusions concerning the operation of the
provision are unaffected by these amendments.

2. The addition of s 294(2)(c) significantly recasts s 294(2): Jarrett v R at [38]. It is
complemented by s 294AA (inserted at the same time) which prohibits the judge
from directing a jury that complainants as a class are unreliable witnesses and that
there is danger of convicting on the uncorroborated evidence of a complainant:
Jarrett v R at [38]. Section 294(2)(c) restricts the circumstances in which a judge
can direct a jury that the delay in, or an absence of, complaint can be taken into
account in assessing the complainant’s credibility. The court in Jarrett v R at [43]
held that the circumstances and the nature of the direction will vary from case to
case; the test of “sufficient evidence” must be the basis of the direction and it must
mould with the mandatory directions required by s 294(2)(a) and (b). In Jarrett v R
at [43], Basten JA said:

Without being prescriptive, there must be something in the evidence sufficient to
raise in the judge’s mind the possibility that the jury may legitimately consider that
the delay could cast doubt on the credibility of the complaint. Usually, one would
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[5-060] Complaint evidence

expect that such matters would have been put to the complainant in the course
of cross-examination. Those very matters may constitute the “good reasons” why
there was no timely complaint for the purposes of par (b), but, if not believed, may
form the evidence justifying the warning under par (c).

An inconsistency between a complainant’s complaints is “not the basis for a
direction based on delay”: Jarrett v R at [49].

[5-070]  Delay in complaint and forensic disadvantage to the accused
Where s 165B Evidence Act applies, a direction regarding any forensic disadvantage
to the accused is to be given if:
(a) the proceedings are criminal proceedings in which there is a jury: s 165B(1). (The

section applies in judge alone trials by virtue of s 133(3) Criminal Procedure Act
1986 which requires the judge to take the warnings required to be given to a jury
into account: W v R [2014] NSWCCA 110 at [126]–[127], [130].)

(b) the court is satisfied that the defendant has suffered a significant forensic
disadvantage because of the consequences of delay: s 165B(2)
(i) significant forensic disadvantage includes, but is not limited to, death or

inability to locate any potential witness and loss or otherwise unavailability
of any potential evidence: s 165B(7)

(ii) delay includes delay between the alleged offence and it being reported:
s 165B(6)(a)

(iii) significant forensic disadvantage is not established by mere passage of time
by itself: s 165B(6)(b), and

(c) a party makes an application for the direction: s 165B(2).

The need to direct the jury on the forensic disadvantage occasioned to the accused as
a result of delay in complaint emanated from the High Court decisions in Longman v
The Queen (1989) 168 CLR 79 and later Crampton v The Queen (2000) 206 CLR 161
at [45]. Section 165B substantially changed the law as declared in those cases.

The onus is on the accused to satisfy the court the delay has caused a significant
forensic disadvantage: Cabot (a pseudonym) v R (No 2) [2020] NSWCCA 354 at [39].

In TO v R [2017] NSWCCA 12 at [167], the court (Price J; Button and Fagan
JJ agreeing) summarised the effect of s 165B with reference to the cases of
Groundstroem v R [2013] NSWCCA 237 and Jarrett v R (2014) 86 NSWLR 623
at [60]–[63]:

1. The duty on the judge to give a direction in accordance with subsection (2) arises
only on application by a party and what is said to be the particular significant
forensic disadvantage must form part of the application: Groundstroem v R at [56].

2. Subsection (5) prohibits the judge from directing the jury “about any forensic
disadvantage the defendant may have suffered because of delay” otherwise than in
accordance with the section: Jarrett v R at [53].

3. There is a duty to inform the jury of the nature of the disadvantage and the need to
take that disadvantage into account when considering the evidence, only when the
judge is satisfied that the defendant has “suffered a significant forensic disadvantage
because of the consequences of delay”: Jarrett at [53].
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4. Subsection (3) provides a rider to the obligation to inform where the judge is
satisfied there are “good reasons” for not taking that step: Jarrett at [53].

5. Subsection (4) prohibits the judge from suggesting that it would be dangerous or
unsafe to convict the defendant “solely because of” the delay or the disadvantage.
Otherwise, no particular form of words need be used: Jarrett at [53].

6. Whether there has been a significant forensic disadvantage depends on the nature
of the complaint and the extent of the delay in the circumstances of the case. The
extent of delay is not the test. It is the consequence of delay which is decisive:
Groundstroem at [61]. The proper focus of s 165B is on the disadvantage to the
accused: Jarrett at [60].

7. The concept of delay is relative and judgmental. Although various factors may
contribute to a delay, where a significant element is misconduct on the part of
the accused, any resultant forensic disadvantage may not be characterised as a
consequence of delay or, in the alternative, may provide a good reason for a judge
not to give a direction, pursuant to the exception in s 165B(3): Jarrett at [61]–[62].

8. If the accused is put on notice of the complaint, any failure to make inquiry
thereafter will not normally constitute a consequence of the delay, but a
consequence of the accused’s own inaction: Jarrett at [63].

The focus of s 165B is on the disadvantage to the accused and, unlike Longman v
The Queen, there is no generalised assumption concerning the reliability of the
complainant’s evidence as a consequence of the delay: Jarrett v R at [54], [60].
Section 165B(4) specifically prohibits the giving of a “dangerous to convict” Longman
direction which was considered by the Parliament to be an encroachment on the
fact-finding task of the jury: W v R at [125]. A failure by a party to apply for a forensic
disadvantage direction does not prevent a judge giving such a direction in order to
avoid a perceptible risk of a miscarriage of justice: TO v R at [181] and [183]. This is
supported by the preservation of the common law under s 9(1) Evidence Act and by the
text of s 165B(5) which include “… but this section does not affect any other power
of the judge to give any warning to, or to inform, the jury”: TO v R at [181]–[182].

The phrase “because of” in s 165B(2) requires that the consequences of delay cause,
or is one matter causing, significant disadvantage to the accused: Cabot (a pseudonym)
v R (No 2) at [71]. Where the accused’s conduct significantly contributes to the delay
in complaint because of, for example, threats the accused made to a complainant, any
forensic disadvantage is a consequence of the accused’s own actions, not the delay in
complaint: Jarrett v R at [62]; Cabot (a pseudonym) v R (No 2) at [71]. Misconduct
of an accused may also be relevant under s 165B(3) as to whether there are “good
reasons” not to give the direction: Cabot (a pseudonym) v R (No 2) at [73].

Any warning given under s 165B must not infringe s 294AA(1) Criminal Procedure
Act which provides, inter alia, that the judge “must not direct a jury, or make
any suggestion to a jury, that complainants as a class are unreliable witnesses”.
This prohibition includes “a direction to a jury of the danger of convicting on the
uncorroborated evidence of any complainant”: s 294AA(2). Section 165 Evidence Act
is “subject to” s 294AA: s 294AA(3). See also [3-615] at notes 4 and 5.
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[5-080] Complaint evidence

[5-080]  Suggested direction — delay in complaint and forensic disadvantage to
the accused
Note: The suggested direction should be modified so as to deal only with the actual
and possible disadvantages encountered in the case at hand and omitting assumptions
that may not be applicable.

There is a direction I must give you relating to this issue of the delay in [or absence
of] any complaint being made by the complainant.

It is most important that you appreciate fully the effects of delay [or absence of
complaint] on the ability of [the accused] to defend [himself/herself] by testing
prosecution evidence [or bringing forward evidence] in [his/her] own case, to establish
a reasonable doubt about [his/her] guilt.

In this regard, I refer to the following specific difficulties encountered by [the accused]
in testing the evidence of the prosecution [or in adducing evidence] in [his/her] own
case … [these specific difficulties should be highlighted in such a way as to make
it clear that delay, for which the accused had not been responsible, had created
those difficulties. All additional significant circumstances require comment. These may
include:

• the delay in instituting the prosecution

• the possibility of distortion in human recollection

• the nature of the allegations

• the age of the complainant at the time of the allegations having regard to the current
and previous forms of ss 165A and 165B Evidence Act

• the prosecution case is confined to the evidence of the complainant, and

• any unusual or special features.]

These difficulties put the accused at a significant disadvantage in responding to the
prosecution case, either in testing the prosecution evidence, or in bringing forward
evidence [him/herself] to establish a reasonable doubt about [his/her] guilt, or both.

The delay means that evidence relied upon by the Crown cannot be as fully tested as
it otherwise might have been.

Had the allegations been brought to light and the prosecution commenced much
sooner, it would be expected that the complainant’s memory for details would have
been clearer. This may have enabled [her/his] evidence to be checked in relation to
those details against independent sources so as to verify it, or to disprove it. The
complainant’s inability to recall precise details of the circumstances surrounding the
incident(s) makes it difficult for the accused to throw doubt on [her/his] evidence by
pointing to circumstances which may contradict [her/him]. Had the accused learned
of the allegations at a much earlier time [he/she] may have been able to recall
relevant details which could have been used by his counsel in cross-examination of
the complainant.

Another aspect of the accused’s disadvantage is that had [he/she] learned of the
allegations at a much earlier time [he/she] may have been able to find witnesses or
items of evidence that might have either contradicted the complainant or supported
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[his/her] case, or both. [He/she] may have been able to recall with some precision what
[he/she] was doing and where [he/she] was at particular times on particular dates and
to have been able to bring forward evidence to support [him/her].

You should also take into account that because of the delay the accused has lost the
opportunity to bring forward evidence from [set out specific items of evidence lost or
no longer available].

Because the accused has been put into this situation of significant disadvantage [he/she]
has been prejudiced in the conduct of his defence. As a result, I direct you that before
you convict the accused you must give the prosecution case the most careful scrutiny.
In carrying out that scrutiny you must bear in mind the matters I have just been speaking
about — the fact the complainant’s evidence has not been tested to the extent that it
otherwise could have been and the inability of the accused to bring forward evidence
to challenge it, or to support [his/her] defence.

[The next page is 731]
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Cross-examination concerning
complainant’s prior sexual history

[5-100]  Introduction
Section 293 Criminal Procedure Act 1986 was renumbered as s 294CB on 1 June 2022:
Crimes Legislation Amendment (Sexual Consent Reforms) Act 2021: Sch 2[4].

Sections 294CB(2) and 294CB(3) provide that, for prescribed sexual offence
proceedings, evidence relating to the prior sexual history of the complainant is
inadmissible subject to exceptions outlined in s 294CB(4)(a)–(f). Evidence falling
within the exceptions can only be admitted if its probative value outweighs any distress,
humiliation or embarrassment the complainant might suffer as a result of its admission:
s 294CB(4).

Sections 294CB(5) to 294CB(8) set out the procedure for determining whether
evidence said to fall within the identified exceptions in s 294CB may be admitted. In
summary:

• evidence related to the complainant’s sexual reputation, sexual experience or sexual
activity cannot be given unless the court has first decided the evidence is admissible:
s 294CB(5)

• questions of the admissibility of the evidence or the right to cross-examine the
complainant are determined in the absence of the jury: s 294CB(7)

• the accused may be permitted to cross-examine a complainant concerning evidence
of the complainant’s sexual experience, or lack of it, or participation or lack of
participation in sexual activity, if the evidence was disclosed or implied in the
prosecution case, and the accused would be unfairly prejudiced if not able to do
so: s 294CB(6)

• if the court decides the evidence is admissible, written reasons must be given
identifying with clarity the nature and scope of the evidence and the reasons for
concluding it is admissible, before the evidence is led: s 294CB(8).

Note: in cases where evidence has been admitted under s 294CB, see also [5-240] and
the note to the suggested direction Circumstances in which non-consensual sexual
activity occurs — s 292A.

There has been some controversy associated with s 294CB (previously s 293) since
it was first enacted, principally because of its capacity to prejudice an accused in the
conduct of their trial. A five-judge Bench was convened in Jackmain (a pseudonym) v
R [2020] NSWCCA 150 to consider how s 293 (now s 294CB) applied in the context of
allegations of previous unrelated false complaints and the correctness of M v R (unrep,
15/9/93, NSWCCA) (where it was held, in respect of an earlier version of s 293, that
it extended to exclude such evidence). The controversy concerning the section and the
relevant case law was summarised by Leeming JA in Jackmain (a pseudonym) v R at
[88]–[178].

Section 293 (now s 294CB) was designed to exclude, to a significant degree,
cross-examination of a complainant’s sexual activity or experience with only limited
exceptions: Jackmain v R at [15]. Its purpose is to protect sexual assault complainants
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and prevent embarrassing and humiliating cross-examination of a complainant about
their past sexual activities: Jackmain v R at [23]–[24]; [233]; [246]–[247]; GP v R
[2016] NSWCCA 150 at [40].

Section 294CB renders otherwise relevant evidence inadmissible; if the evidence in
question is irrelevant, or otherwise inadmissible, it does not fall within the parameters
of s 294CB: Decision Restricted [2021] NSWCCA 51 at [42]; R v Morgan (1993) 30
NSWLR 543 at 544; see also HG v The Queen (1999) 197 CLR 414 at [24].

The procedure for determining admissibility
The procedure contemplated by s 294CB(7) (previously s 293(7)) for determining
whether evidence is admissible is a voir dire: Uddin v R [2020] NSWCCA 115 at [56].
To facilitate the conduct of the voir dire, s 294CB must be read down to permit evidence
that would otherwise be inadmissible to be given so the task under ss 294CB(6) and
294(7) can be performed. The effect is that the exclusionary rules in ss 294CB(2) and
294CB(3) do not apply to evidence given during the voir dire: Uddin v R at [53]–[58];
[94]; Jackmain v R at [16]; [91]–[95]; [248].

Generally, counsel should provide a detailed written statement of the evidence
proposed to be led so the trial judge can determine whether the evidence falls within
the parameters of s 294CB(4) and its probative value: Taylor v R (2009) 78 NSWLR
198 at [44]–[45]. In Jackmain v R, at [248], Wilson J (Johnson J agreeing at [234])
observed that ordinarily the voir dire would be conducted on the documents as “it
would be wholly inconsistent with the intention of the legislature … for a complainant
to be required to give evidence viva voce and endure the sort of humiliating and
distressing cross-examination that the Parliament sought to prevent.” In an appropriate
case, however, it may be necessary for oral evidence to be given: see for example
Uddin v R at [94], where the oral evidence was to be given by persons other than the
complainant.

Before the evidence is given, precise written reasons must be given for admitting the
evidence and recording the nature and scope of the admitted evidence (s 294CB(8)):
Taylor v R at [44]–[47]; Dimian v R (unrep, 23/11/95, NSWCCA). However, there is
no need for the questions that are to be asked to be specifically identified: Taylor v R
at [48].

Whether the evidence discloses the complainant has had sexual experience or taken
part in sexual activity in s 294CB(3) is determined according to ordinary evidentiary
principles: Uddin v R at [107].

[5-110]  The exclusions in s 294CB(4)

Within the very narrow parameters of the provision, s 294CB(4) (formerly s 293(4))
should be construed broadly in the interests of the accused: R v Taylor at [36]; Decision
Restricted [2021] NSWCCA 51 at [55]–[57]. However, it is important to bear in mind
the intent of the legislature in introducing the section and its predecessors. In GP v R
[2016] NSWCCA 150, Payne JA (McCallum and Wilson JJ agreeing) said at [40]–[41]:

[Section 294CB] … clearly strikes a balance between competing interests being, on the
one hand the interest of preventing distressing and humiliating cross-examination of
sexual assault victims about their prior sexual history and on the other, the interest of
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Cross-examination concerning complainant’s prior sexual history [5-110]

permitting an accused person to cross-examine victims about defined aspects of their
sexual history in the circumstances prescribed in the exceptions contained within [s
294CB].
…
[A]n approach to construction which seeks to discern a single purpose, and construing
the legislation as though it pursued that purpose to the fullest extent possible may be
contrary to the manifest intention of the legislation.

A number of cases have considered aspects of the exclusions in s 294CB(4). As to:
• the meaning of the expression “connected set of circumstances” and “at or about

the time of” in s 294CB(4)(a) see: Jackmain v R at [189]–[195] and particularly
at [191] where emphasis was given to the very short temporal period intended
to apply; R v Morgan (1993) 30 NSWLR 543 (decided under s 409B, the then
predecessor provision); R v Edwards [2015] NSWCCA 24 at [25]–[30]; GEH v
R [2012] NSWCCA 150 at [11]–[13] (Basten JA) and [35] (Harrison J); Decision
Restricted [2021] NSWCCA 51 at [59]–[60] (Leeming JA, Walton J agreeing) but
cf Adamson J at [88]–[91].

• the fact false complaint evidence may have the capacity to fall within the exceptions
in s 294CB(4) see: Adams v R [2018] NSWCCA 303 at [163]–[177]. Where there
is false complaint evidence years remote from the alleged offending, the temporal
requirement in s 294(4)(a) cannot be satisfied: Jackmain v R at [25]; [190]; [235];
[238]; [240].

• whether evidence of fear and anxiety constitutes “disease or injury … attributable
to the sexual intercourse so alleged” referred to in s 294CB(4)(c) see: GP v R [2016]
NSWCCA 150 at [34], [44]; a psychological condition of diagnosed depression and
suicidal ideation falls within the term “disease or injury”: JAD v R [2012] NSWCCA
73 at [83].

• the phrase “sexual intercourse so alleged” in s 294CB(4)(c)(i) includes only the
physical act and excludes issues of consent: Taleb v R [2015] NSWCCA 105 at [93].

• the admissibility of evidence of “the presence of semen [which] … is attributable to
the sexual intercourse alleged to have been had by the accused” (s 294CB(4)(c)(ii))
see WS v R [2022] NSWCCA 77. In that case, a miscarriage of justice occurred
because evidence the complainant was raped by another person at a similar time to
the relevant offences was excluded, but evidence she had undergone a pregnancy
test around that time was admitted. In the circumstances of that case, the court
concluded both limbs of s 294CB(4)(c) were satisfied: at [78]–[80] (Macfarlan JA;
Walton J agreeing); cf Rothman J at [108]–[111].

In Decision Restricted [2021] NSWCCA 51, Leeming JA (Walton J agreeing;
Adamson J dissenting) observed, at [64], that when weighing the probative value of
the evidence, “the distress, humiliation or embarrassment” to the complainant that is
relevant is that which is over and above that which will inevitably occur by giving
evidence even without reference to the matters caught by s 294CB. WS v R is an
example of a case where the probative value of the evidence was found to outweigh the
distress, humiliation and embarrassment the complainant might suffer: at [62]–[66],
[84].

[The next page is 741]
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Directions — misconceptions about
consent in sexual assault trials

[5-200]  Introduction

Sections 292 to 292E in Ch 6, Pt 5 Div 1, Subdiv 3 of the Criminal Procedure
Act 1986 were inserted by the Crimes Legislation Amendment (Sexual Consent
Reforms) Act 2021 and provide for particular directions to be given during certain
sexual assault trials. These provisions follow certain recommendations by the Law
Reform Commission after its review of the law on consent: New South Wales Law
Reform Commission Consent in relation to sexual offences Report No 148, 2020,
recommendations 8.1–8.7; Ch 8.

These provisions apply to proceedings which commence on and from 1 June 2022,
regardless of when the relevant offence was committed: Sch 2, Pt 42.

The Attorney General said the purpose of these provisions was to “address common
misconceptions about consent and to ensure a complainant’s evidence is assessed
fairly and impartially by the tribunal of fact”: Second Reading Speech, Crimes
Legislation Amendment (Sexual Consent Reforms) Bill 2021, NSW, Legislative
Assembly, Debates, 19 November 2021, p 58.

The Court of Criminal Appeal has made a number of statements concerning the
futility of making assumptions based on misconceptions about how a sexual assault
complainant might behave: see, for example, Khamis v R [2018] NSWCCA 131 at
[56]–[58] (Gleeson JA), [533] (Button J); Rao v R [2019] NSWCCA 290 at [98]; Xu v
R [2019] NSWCCA 178 at [92]; Maughan v R [2020] NSWCCA 51 at [2] (RA Hulme
J), [13] (Adamson J), [99] (Ierace J). In Maughan v R at [2], RA Hulme J described:

… the futility of assessing the behaviour of sexual assault complainants by reference
to stereotypical expectations. The criminal law has moved past the era in which this was
often prominent in a defence to a sexual assault allegation. Jurors applying a sensible
and mature understanding of human behaviour are far less likely now to be persuaded
by such propositions.

[5-210]  Summary of the statutory framework
Section 292(1) provides that each of the consent directions in ss 292A–292E apply to
the following offences (or attempts to commit those offences) in the Crimes Act 1900:

• sexual assault, aggravated sexual assault and aggravated sexual assault in company:
ss 61I, 61J, 61JA

• sexual touching and aggravated sexual touching: ss 61KC, 61KD

• carrying out a sexual act and carrying out an aggravated sexual act: ss 61KE, 61KF.

Section 292(2) provides that a judge must give any one or more of the consent
directions:
(a) if there is a good reason to give the consent direction, or
(b) if requested to give the consent direction by a party to the proceedings, unless

there is a good reason not to give the direction.
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[5-210] Directions — misconceptions about consent in sexual assault trials

The directions do not require a particular form of words: s 292(3).
A judge should give reasons explaining the basis of a decision as to whether, or not,

to give a direction.
A judge may:

(a) give a consent direction at any time during a trial: s 292(4)(a)
(b) give the same consent direction on more than 1 occasion during a trial: s 292(4)(b).

[5-220]  Suggested procedure when considering whether consent directions
required
At the earliest opportunity, it is suggested it would be good practice to ask the parties
to identify the issues in the trial and which, if any, of the consent directions in ss
292A–292E may be required. The potential timing, and frequency, of the directions to
be given could also be addressed then.

The directions will require adaptation to suit the charges and the evidence of the
particular case. It is unlikely a “one size fits all” approach could be taken, particularly
in cases involving multiple offences and multiple complainants.

Sections 292A–292C and 292E concern consent and the circumstances in which
non-consensual sexual activity might occur. Whether any of these directions should
be included in the summing-up when addressing proof of consent may require
consideration. Certain of them might need to be discussed when dealing with the
evidence of the complainant more generally (for example, ss 292C and 292D).
Consider the relationship between these provisions and the provisions related to proof
of consent in the Crimes Act 1900 such as, for example, ss 61HI (Consent generally),
and 61HJ (Circumstances in which there is no consent). Directions concerning the
same or similar topics might be given at the same time.

Section 292D concerns misconceptions about a person’s response to giving
evidence: see LRC Report at 8.111–8.119 for an explanation of the rationale for this
provision.

[5-230]  Suggested direction — responses to giving evidence
[Summarise the submissions about the conclusions that might be drawn from the
manner in which the evidence was given.] You must bear in mind that trauma may affect
people differently, which means some people may show obvious signs of emotion or
distress when giving evidence about an alleged sexual offence, but others may not.
The absence of emotion or distress does not necessarily mean a person is not telling
the truth about an alleged sexual offence, any more than the presence of emotion or
distress means they are telling the truth about it.

[5-240]  Suggested directions — ss 292A–292C, 292E
Note: Consider the relationship between these provisions and provisions related to
proof of consent in the Crimes Act 1900 such as, for example, ss 61HI (Consent
generally), and 61HJ (Circumstances in which there is no consent). Directions
concerning the same or similar topics might be given at the same time.
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Directions — misconceptions about consent in sexual assault trials [5-240]

Circumstances in which non-consensual sexual activity occurs — s 292A

You must bear in mind that non-consensual sexual activity can occur in many different
circumstances and between different kinds of people including people who know
one another/people who are married to one another/people who are in an established
relationship with one another.

Note: Consider the limitation imposed by s 294CB on cross-examination of a
complainant about past sexual activity. The need for this direction will only arise if
there has already been a ruling admitting evidence of this kind. See further [5-100]
Cross-examination concerning complainant’s prior sexual history.

Responses to non-consensual sexual activity — s 292B

You must avoid making an assessment about whether or not the complainant consented
to the sexual activity the subject of the charge/s on the basis of any preconceived
ideas you might have about how people respond to non-consensual activity. There
is no typical or normal response to non-consensual sexual activity and people may
respond to non-consensual sexual activity in different ways, including by freezing and
not saying or doing anything.

Lack of physical injury, violence or threats — s 292C

[Summarise the evidence and the parties’ arguments on this issue]. People who do not
consent to a sexual activity may not be physically injured or subjected to violence,
or threatened with physical injury or violence. The absence of injury or violence, or
threats of injury or violence, does not necessarily mean the complainant was not telling
the truth about [describe relevant sexual activity].

Behaviour and appearance of complainant — s 292E

In cases involving the consumption of alcohol or another drug, consideration should
also be given to the evidence in the particular case and whether a direction of this
kind is required given s 61HJ(1)(c) identifies, as a circumstance where a person cannot
consent, if “the person is so affected by alcohol or another drug as to be incapable of
consenting to the sexual activity”.

It is difficult to envisage a case where evidence of a complainant’s clothing or
appearance would be relevant. It is more likely a direction addressing these aspects
of s 292E may be required if other evidence was led in the trial, such as videos
or photographs of the complainant taken at the time of the relevant offence, and/or
submissions made about those matters.

You should not assume the complainant consented to [describe relevant sexual
activity] because [she/he] [was wearing particular clothing and/or had a particular
appearance / consumed alcohol or another drug / was present in a particular location].

[The next page is 751]
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Expert evidence — specialised
knowledge of child behaviour

[5-300]  The operation of ss 79(2) and 108C Evidence Act 1995

Section 79(2) Evidence Act 1995 provides that “specialised knowledge” based on a
person’s “training, study or experience” in s 79(1) extends to “specialised knowledge
of child development and behaviour (including specialised knowledge of the impact of
sexual abuse on children and their development and behaviour during and following
the abuse”: s 79(2)(a). The opinion of such a person includes an opinion relating
to the development and behaviour of children generally and/or the development and
behaviour of children who have been victims of sexual offences, or offences similar
to sexual offences: s 79(2)(b).

Section 108C(1) also permits a party to call evidence from an expert but when it is
relevant to the credibility of their own, or the other party’s, witness. Section 108C(2)
is in identical terms to s 79(2).

Although the concept of “study” has limits, this limb of ss 79(1) and 108C(1)
expressly contemplates a person giving evidence of an opinion that is wholly or
substantially based on specialised knowledge based on “study” which necessarily
involves scrutinising the work of others: AJ v R [2022] NSWCCA 136 at [73].

Leave is required for evidence under s 108C but not under s 79(2).

[5-310]  Notes
1. In child sexual assault cases it is likely the Crown may seek to rely upon expert

evidence regarding children’s behaviour. This will be indicated on the Crown
Readiness Hearing Case Management Form filed with the District Court. If
the defence proposes to rely upon such evidence this will be indicated on the
corresponding defence Case Management Form. In such cases, it is prudent to
raise this with the parties at the earliest opportunity to ensure any questions related
to expertise, relevance and admissibility are dealt with before the trial commences.

2. Where reliance is placed on lengthy expert reports, and a ruling on admissibility
is sought, the trial judge should require the adducing party to identify the parts of
the report it seeks to adduce in oral evidence. A determination can then be made
as to the facts in issue with respect to which the evidence is tendered: Aziz (a
pseudonym) v R [2022] NSWCCA 76 at [94].

3. Evidence of this kind may not be required if the parties reach agreement as to
the trial judge informing the jury of uncontroversial propositions, such as that
“victims of child sexual abuse may respond [in ways] contrary to how we might
expect victims to respond”. General evidence of this kind in an expert report is
not calibrated to the issues in the trial, whereas a direction by a trial judge can be:
AJ v R at [69]; see also Fagan J at [165]–[168].

Section 108C [Evidence Act 2008 (Vic)] was considered in MA v R (2013) 40 VR 564.
The provision is materially similar to the NSW provision. The court held that general
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[5-310] Expert evidence — specialised knowledge of child behaviour

opinion evidence concerning how a child may react to sexual abuse was admissible.
However, it would be a rare case that an expert should be invited to express an opinion
as to the actual behaviour of the alleged victim: MA v R at [100].

In Aziz (a pseudonym) v R [2022] NSWCCA 76 expert evidence regarding the
behaviour of child sexual abuse victims was found to be opinion evidence and
admissible under s 108C even though, unlike in MA v R, the expert did not express an
opinion about the particular complainant’s credibility. The evidence was relevant as it
was capable of assisting the jury in making its own assessment of the truthfulness of the
complainant’s account: [92]. In the circumstances of that case, where the evidence was
admitted without objection, the expert’s evidence was “opinion evidence” because it
drew conclusions based on the published research of others in that particular field and
was not simply a “literature review”: [77], [80]. However, an expert cannot express an
opinion about a topic merely because they have read and reviewed the work of others.
They must have their own qualifications (that is, training, study or experience) before
they can do so: AJ v R at [74]–[75], [77]; see also BI (Contracting) Pty Ltd v University
of Adelaide [2008] NSWCA 210 at [23].

In Clegg v R [2017] NSWCCA 125 at [122], it was held the judge correctly directed
the jury that evidence admitted under s 108C could not be used to decide the truth of
charges. The content of a direction for evidence adduced under s 108C will depend
on the nature of the opinion evidence led by the Crown. The direction at [2-1130]
Suggested direction — expert witnesses should be adapted accordingly.
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Pre-recorded evidence in child
sexual offence proceedings

[5-400]  Introduction
The Child Sexual Offence Evidence Pilot Scheme (the CSOEP) permits the
pre-recording of the evidence of a witness who is a child complainant or child
prosecution witness in a trial before the District Court for a prescribed sexual offence:
Criminal Procedure Act 1986, Sch 2, Pt 29, cl 82. A prescribed sexual offence is
defined in s 3(1) Criminal Procedure Act: cl 82. The operation of Pt 29, Div 2 was
discussed in SC v R [2020] NSWCCA 314 at [16]–[38].

These provisions apply to proceedings for a prescribed sexual offence (regardless
of when it was committed) that commenced on or after 5 November 2015: cl 83;
Criminal Procedure Amendment (Child Sexual Offence Evidence Pilot) Act 2015, s 2
(LW: 5.11.2015).

The CSOEP only operates at the Downing Centre and in Newcastle: cl 82. It extends
until 30 June 2024: Criminal Procedure Regulation 2017, cl 108A.

[5-410]  The requirements for, and conduct of, pre-recorded hearings
See also [10-525] Practice note: Child Sexual Offence Evidence pilot.

The Pilot is managed by the judges who preside over the Pilot in the District Court.
Those judges usually conduct the pre-recorded evidence hearing, which is to be heard
as soon as practicable after the accused’s first appearance in that court: cl 85(1). This
hearing is held in the absence of the jury: cl 85(3). The Pilot is managed separately to
the Child Sexual Assault List in that Court which is managed by another judge.

A child who is under 16 years old must give their evidence by way of a pre-recording:
cl 84(1).

For witnesses who are 16 years or older, the court may, either on its own motion
or upon application by a party to the proceedings, order that the witness give their
evidence at a pre-recorded evidence hearing: cl 84(2). The witness is entitled to give
their evidence in this way even if they become an adult: cl 84(7).

An order under either cll 84(1) or 84(2) may only be made if the court is satisfied
it is in the interests of justice: cl 84(4).

When determining whether to make an order under cl 84(1):

• the primary factors for consideration are the wishes and circumstances of the
witness and the availability of court and other facilities necessary for a pre-recorded
hearing to take place: cl 84(5)

• other factors that may be considered include:

(a) sufficiency of preparation time for both parties, and

(b) continuity and availability of counsel at both the pre-recorded evidence hearing
and the trial: cl 84(6).
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[5-410] Pre-recorded evidence in child sexual offence proceedings

The court will appoint a witness intermediary to assist with the giving of the child’s
evidence: cl 89(3). Victim Services has established a panel of persons suitable for
appointment: cl 89(1). In SC v R [2020] NSWCCA 314, the court observed that it was
implicit from the terms of cl 89 that the intermediary would be on the panel: at [25].

A witness intermediary cannot be a relative, friend or acquaintance of the witness,
or a person who has assisted the witness in a professional capacity or a party or
potential witness in the proceedings: cl 89(5). In SC v R, a speech pathologist, who
had conducted one session with the complainant but had subsequently supervised
a student working with her, was disqualified from acting as a witness intermediary
by cl 89(5)(b). The court concluded that, in those circumstances, the trial judge’s
failure to revoke the intermediary’s appointment was erroneous: at [68]. The court
held that the disqualifying conditions in cl 89(5) continued to operate after the
witness intermediary had been appointed. The prohibition imposed by cl 89(5)(b) is on
appointing an intermediary with a prior professional association with the witness; there
is no requirement the assistance provided warrant a conclusion that the intermediary
is no longer neutral or impartial; nor is it limited to direct assistance with a therapeutic
component or function: SC v R at [65]–[66].

For the form of the oath or affirmation an intermediary must take before acting as
an intermediary see Criminal Procedure Regulation 2017, cl 111.

The witness intermediary communicates with the witness — both in relation to the
questions put and the answers given: cl 88(1). In MA v R [2022] NSWCCA 61 at [7],
Macfarlan JA suggested the witness intermediary may also make recommendations
concerning the way the complainant should be questioned: see also SC v R at [20].

Where evidence confirms that, by reason of events occurring before the
intermediary’s appointment, they were disqualified under cll 89(5)(a), (b) or (c) when
they were appointed, the court must revoke the appointment. Otherwise, the power
is discretionary. The discretion to revoke an appointment is informed by the matters
in cll 89(5)(a), (b) and (c), but only in the context of considering the intermediary’s
capacity to perform their functions under cl 88(1) consistently with the duty imposed
by cl 88(2) and the accused’s right to a fair trial. This requires an assessment of the
likelihood they will be called as a witness, the nature and importance of the issue of
fact their evidence is relevant to and the evidence it is said the intermediary can give:
SC v R [2020] NSWCCA 314 at [33]–[34], [65].

The witness may give evidence in chief (as provided by s 306U) and be
cross-examined and re-examined during the pre-recorded evidence hearing: cll 85(2),
85(6). Section 306U entitles a vulnerable person, defined in s 306M to include a child,
to give their evidence in chief in the form of a recording made by an investigating
official. However, the Child’s Interview (commonly referred to as a JIRT) is not played
during the pre-recorded evidence hearing. The practice is for the child to have had
the opportunity to watch their interview (or interviews) about 3 or 4 days before the
hearing so it is fresh in their memory. See also [1-372] Giving evidence of out-of-court
representations.
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Pre-recorded evidence in child sexual offence proceedings [5-420]

[5-420]  Suggested direction — pre-recorded evidence

You are about to see a recording of [the complainant’s/child witness’] evidence, which
was recorded before another judge. [The following will require adaptation if the
representatives have changed since the pre-recorded evidence hearing: The Crown
Prosecutor, the accused’s counsel and their instructing solicitors and the accused were
all present when [the complainant/child witness] gave [her/his] evidence.] You will
also see there is another person with [the complainant/child witness] on the recording.
This person is referred to as a witness intermediary and [she/he] is there to assist [the
complainant/child witness] with communication if that is required. The fact this part
of [the complainant’s/child witness’] evidence was recorded and is not being given
live, and that you are seeing it on a screen does not mean you treat [her/his] evidence
any differently to the evidence of any other witness you hear in the courtroom. You
pay the same attention to [her/his] evidence as you do to those witnesses. This is all
standard procedure. You should not draw any inference against the accused because the
evidence is being given in this way, or give [the complainant’s/child witness’] evidence
any greater or lesser weight. You assess [her/his] evidence in the same way as you
assess the evidence of any of the other witnesses in the trial.

As with the evidence of any witness, it is important that you pay attention to the
evidence and understand that all witnesses only give his/her evidence once. Witnesses
do not return to court to repeat their evidence after it has been given and nor is the
evidence contained in this recording played again. So, if while the recording is being
played you find your attention is waning, put your hand up and we will take a short
break.

[If a transcript of the recording is provided, and no other direction about transcripts is
necessary, add: The transcript is being provided to you as an aid to your understanding
of what you hear when the recording is being played. However, the recording is the
primary evidence and if there is a discrepancy between what you hear on the recording
and what appears in the transcript, you should act on what you hear. Transcripts are
sometimes difficult to get completely accurate. Much depends on the quality of the
recording. In reality, a transcript is simply someone’s opinion of what they thought
they heard when they listened to the recording.]

Notes:

1. The suggested direction above is in the terms required by cl 91.

2. It is desirable that there be prior discussion with the parties about whether, in
the circumstances of the individual case, a transcript of the recording should be
provided to the jury to assist with comprehension: cl 86(5). If the transcript is to
be provided, it is desirable that the discussion also address whether the transcripts
provided to the jurors should be retrieved at the end of the playing of the recording.
If there is a possibility of this occurring, jurors should be told so that any notes
they may wish to make are not made on the transcript. If transcripts are provided
but then retrieved, it is suggested they be placed in individual envelopes with juror
identification on the outside so they may be returned to the correct juror if that
should later occur.
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[5-420] Pre-recorded evidence in child sexual offence proceedings

3. Unless the witness otherwise chooses, they must not be present in the court, or
be visible or audible to the court by CCTV or other technology, while a recording
made pursuant to s 306U or made at the hearing is being viewed or heard: cl 85(5).

4. Further evidence can only be given by a witness with the leave of the court:
cl 87(1). This subclause applies despite anything to the contrary in the Criminal
Procedure Act or the Evidence Act 1995: cl 87(5). Either party may apply for leave:
cl 87(2). Leave must not be given unless the court is satisfied:
(a) the witness or party is seeking leave because of becoming aware of a matter

of which the party could not reasonably have been aware at the time of the
recording, or

(b) it is otherwise in the interests of justice to give leave.
5. The recording of the evidence should not be marked as an exhibit and should not

be sent with the exhibits to the jury when they retire to consider their verdict:
CF v R [2017] NSWCCA 318 at [63]–[65]; R v NZ (2005) 63 NSWLR 628 at
[192]–[192], [210](a); Gately v The Queen (2007) 232 CLR 208 at [93]. See also
AB (a pseudonym) v R [2019] NSWCCA 82 at [40]–[42].

6. If, during deliberations, the jury ask to view the pre-recorded evidence of the
witness this should ordinarily be done by replaying the evidence in court in
the presence of the trial judge, counsel and the accused: Gately v The Queen
at [96]. It is generally undesirable to allow the jury unsupervised access to the
complainant’s recorded evidence, although a trial judge has a discretion to do so:
CF v R [2017] NSWCCA 318 at [82]–[83]; see also R v NZ at [196], [210](a).
However, in determining the procedure to adopt, consideration should be given to
the significance of the evidence in the trial as a whole: R v NZ at [212]. A relevant
consideration is to maintain the balance of fairness in the trial: Gately v The Queen
at [80]; R v NZ at [169]–[176], [212]; see also CF v R at [92].

7. Where the evidence is played to the jury again, consideration should be given to
repeating the direction that the evidence is not to be afforded any greater weight
than other evidence given in the trial: R v NZ at [210](e); see also JT v R [2021]
NSWCCA 223 at [82]–[89] and also Stevenson v R [2022] NSWCCA 133 at
[62]–[67].

[The next page is 771]
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Sexual assault communications privilege

[5-500]  Introduction
In sexual assault trials, there are special provisions associated with the production, and
admissibility, of counselling communications involving victims, or alleged victims, of
sexual assault. These are found in Ch 6, Pt 5, Div 2 of the Criminal Procedure Act 1986
“Sexual assault communications privilege”. It is important to consider how the specific
terms of the legislation apply in the circumstances of an individual case; counsel also
have a responsibility to assist in this regard: R v Bonanno; ex parte Protected Confider
[2020] NSWCCA 156 at [13].

Generally, a person in possession of such material cannot be compelled to produce it
in trials, sentence proceedings, committal proceedings or proceedings relating to bail:
ss 297, 298.

The purpose of the privilege is to limit the disclosure of a broad range of counselling
communications in criminal proceedings at the earliest point possible to encourage
victims of sexual assault to seek professional assistance: KS v Veitch (No 2) (2012) 84
NSWLR 172 at [34]; R v Bonanno; ex parte Protected Confider at [14].

It is important to note the following:

• A subpoena for a protected confidence cannot be issued without the leave of the
court and appropriate notice must be given: ss  297, 298, 299C. Nor can a subpoena
be issued without the court having first considered the matters in ss 299C and 299D:
R v Bonanno; ex parte Protected Confider at [12].

• In certain circumstances the court may waive the requirement for notice: s 299C(5).

• Victims or alleged victims of sexual assault offences cannot be compelled to
disclose their counsellor’s identity: s 298A.

• When determining issues under Div 2, the court may consider the document or
evidence: s 299B. Generally the material should not be disclosed to a party:
s 299B(3).

• The matters the court must consider when determining whether to grant leave are
set out in s 299D.

• When determining whether access should be granted, s 294CB (formerly s 293),
which provides that evidence of a complainant’s sexual experience is inadmissible
(subject to limited exceptions), may also require consideration.

See also “Sexual assault communications privilege” at [9-000]–[9-600] — in the
Sexual Assault Trials Handbook for further discussion about the history of the
provisions, case law and requirements; and I Nash, “Use of the sexual assault
communications privilege in sexual assault trials” (2015) 27(3) JOB 21.

[5-510]  What communications are protected?
A “protected confidence” is defined in s 296(1) as “a counselling communication that
is made by, to or about a victim or alleged victim of a sexual assault offence.” The
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[5-510] Sexual assault communications privilege

definition of a “counselling communication” is broad. Such communications may be
protected even if they were made before the relevant sexual assault offence occurred, or
if the relevant communication was not made in connection with a sexual assault offence
or any condition arising from a sexual assault offence: s 296(2). In KS v Veitch (No 2)
(2012) 84 NSWLR 172 at [18], Basten JA observed that one explanation for expanding
the concept of a protected confidence in the way done by s 296(2) was that Parliament
wanted to avoid sexual assault victims being discouraged from reporting offences if
that course might result in revealing other unrelated disclosures during counselling
sessions.

Under s 296(4), the “counselling communication” must be made in confidence:

(a) by a person (the counselled person) to another person (the counsellor) who is
counselling the person in relation to any harm they may have suffered, or

(b) to or about the counselled person by the counsellor during that counselling, or

(c) about the counselled person by a counsellor or a parent, carer or other supportive
person who is present to facilitate communication between the counselled person
and the counsellor or to otherwise further the counselling process, or

(d) by or to the counsellor, by or to another counsellor, or by or to a person who is
counselling or has at any time counselled the person.

“Harm” in s 296(4)(a) is defined in s 295(1) to include “actual physical bodily harm,
financial loss, stress or shock, damage to reputation or emotional or psychological
harm (such as shame, humiliation and fear)”.

The counselling does not necessarily have to relate to harm suffered as a result of
the sexual assault offence charged or any sexual assault offence: KS v Veitch (No 2)
at [18]–[19]. Noting the potential for conflict between the “expansive provisions of
s 296(2)” and the definition of “counselling communication” in s 296(4), Basten JA
(Harrison J agreeing) observed that the broad construction of s 296(2) “might have
greater force if it covered counselling for any condition, including disabilities, rather
than “harm”, which implies damage to which one has been subjected by another”: at
[19].

A person who “counsels” for the purposes of s 296 has “undertaken training or
study or has experience that is relevant to the process of counselling persons who have
suffered harm, and listens to and gives verbal or other support or encouragement to
the other person, or advises, gives therapy to or treats the other person, whether or not
for fee or reward”: s 296(5).

However, the fact a person has qualifications as a counsellor does not result in the
inevitable conclusion that their relationship with the victim, and communications made
as a result of that relationship, attracts the operation of the privilege. It is important in
an individual case to consider whether the person was acting as a counsellor by, for
example, providing support, advice, therapy or treatment. For example, in ER v Khan
[2015] NSWCCA 230, Joint Investigation Response Team and FACS officers holding
counselling qualifications were performing investigative functions and were not acting
as “counsellors” to the complainant when the relevant communications were made. In
that circumstance, the communications were found not to be protected under s 296:
ER v Khan at [86], [95].
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Sexual assault communications privilege [5-520]

[5-520]  Applications for leave
Protected confidence documents cannot be subpoenaed or produced in, or in
connection with, any criminal proceedings or adduced as evidence in criminal
proceedings except with leave: s 298(2). If leave to issue a subpoena is not sought,
a court may nevertheless disregard the irregularity and consider the documents in
determining whether access should be granted: KS v Veitch (No 2) at [29].

As a preliminary issue, if it appears a protected confider (usually the victim) may
have grounds to make an application under Div 2, the court must satisfy itself that the
victim is aware of the protections in Div 2 and is given a reasonable opportunity to
seek legal advice: s 299.

The onus of proving a particular communication is privileged rests on the person
asserting the privilege: ER v Khan [2015] NSWCCA 230 at [84]. A claim must be
supported by focused and specific evidence (as is the case when a claim of client legal
privilege is made): ER v Khan at [102]. When there is no evidence directly relevant to
characterising the documents the subject of a claim, it may be necessary for the court
to examine each document and base a determination on whether the document is a
protected confidence and counselling communication from the nature and/or contents
of each: s 299B(1); KS v Veitch (No 2) at [28] per Basten JA; ER v Khan at [97],
[104]; Rohan v R [2018] NSWCCA 89 at [58]. To that end, a judge may compel the
production of documents to enable determination of the question of leave to issue a
subpoena: Rohan v R [2018] NSWCCA 89 at [58]. Whether it was intended that the
requirements of s  299B could be readily applied when an application for leave to
issue a subpoena was being determined, when there would normally be no documents
available for examination, was the subject of comment by Beech-Jones J in KS v Veitch
(No 2) at [85], and a matter about which RA Hulme J (Hoeben CJ at CL agreeing)
expressed reservations in Rohan v R at [59]–[60] and [67].

An application for leave under Div 2 cannot be granted unless the court is satisfied,
pursuant to s 299D(1):

(a) the document or evidence will, either by itself or having regard to other documents
produced or adduced, have substantial probative value, and

(b) other documents or evidence concerning the matters to which the protected
confidence relates are not available, and

(c) the public interest in preserving the confidentiality of protected confidences and
protecting the principal protected confider from harm is substantially outweighed
by the public interest in admitting into evidence information or the contents of a
document of substantial probative value: s 299D(1).

As to the operation and ambit of s 299D(1) see KS v Veitch (No 2) at [30]–[38]. The
issues in s 299D cannot be considered without examining the documents or having
sufficient information to make the correct statutory inquiries. A decision concerning
whether or not to issue a subpoena cannot be made until the court has considered the
matters in s 299D: R v Bonanno; ex parte Protected Confider at [12].

The concept of “substantial probative value” in s 299D(1)(a) is concerned with
material that is admissible: KS v Veitch (No 2) at [37]. When determining whether
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[5-520] Sexual assault communications privilege

subpoenaed material has substantial probative value, the court should examine each
document in question and not approach the task by looking at the material in its totality
or globally: PPC v Williams [2013] NSWCCA 286 at [67], [69].

In determining whether the public interest in preserving confidentiality is
substantially outweighed by the public interest in admitting evidence of substantial
probative value under s 299D(1)(c), the non-exhaustive list of matters in s  299D(2)
must be taken into account. This involves a balancing exercise of the matters listed.
In KS v Veitch (No 2) the court held, with reference to s  299D(1)(c), that the public
purpose of encouraging victims of sexual assault to seek professional help will be
undermined if confidentiality is too readily overridden by other public interests, where
the court may be satisfied that the particular confider will not suffer significant harm.
On the other hand, an assessment that the information has substantial probative value,
usually by casting doubt on the complainant’s veracity or reliability, militates in favour
of disclosure where it could give rise to a doubt as to the accused’s guilt: KS v Veitch
(No 2) at [34].

Consistent with usual principles, if the documents do not come within Div 2 of the
Act, the party seeking to have the documents produced must, nevertheless, have a
legitimate forensic purpose justifying their production: see Commissioner for Railways
v Small (1938) 38 SR (NSW) 564 at 575; R v Saleam (1989) 16 NSWLR 14 at
17–18; Attorney General for NSW v Stuart (1994) 34 NSWLR 667 at 681. A “fishing”
expedition cannot be allowed: Alister v The Queen (1984) 154 CLR 404 at 414.

[5-530]  Disclosing and allowing access to protected confidences
Where leave is granted to issue a subpoena there is no subsequent leave requirement
on production in answer to that subpoena: KS v Veitch (No 2) (2012) 84 NSWLR 172 at
[23]; NAR v PPC1 [2013] NSWCCA 25 at [74]; PPC v Stylianou [2018] NSWCCA 300
at [12], [15]–[16]. Nor is there a separate leave requirement for a party seeking access
to the material produced. In PPC v Stylianou, at [18]–[19], the court, after considering
the statutory scheme in Div 2, concluded that the District Court had a separate power
to grant or withhold access to documents produced on subpoena and that such a power
was sourced in the court’s implied powers to do what is necessary to enable it to act
effectively within its jurisdiction. The court’s control over access, long recognised as
a necessary part of litigation procedure, and common law principles relating to the
inspection of documents subpoenaed in connection with criminal proceedings were
expressly preserved by s 306(2): PPC v Stylianou at [20].

Access cannot be granted to a party (other than a protected confider) or the parties
legal representative until the court is satisfied the preconditions in s 299D(1) have been
satisfied: PPC v Williams [2013] NSWCCA 286 at [93].

Granting leave for the subpoena does not mean that access to the material produced
automatically follows: PPC v Stylianou at [19]–[22]. The court’s power to grant access
to documents containing protected confidences is circumscribed by s 299B(3) which
requires satisfaction of one of the two identified conditions: PPC v Stylianou at [21].
That is, the documents must not be disclosed unless the court determines the document
or evidence does not record a protected confidence or that leave has been granted under
Div 2 in respect of the document and disclosing the document would be consistent
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Sexual assault communications privilege [5-540]

with that leave. Satisfying a condition in s 299B(3) is a necessary but not sufficient
requirement for access to subpoenaed material under s 298(2): PPC v Stylianou at
[21]–[22].

To determine the question of access, the court may have to examine some or all of
the subpoenaed documents and address the matters in s 299D(1), or any other matters
the court would ordinarily take into account, to enable determination of that issue: PPC
v Stylianou at [22]. That therefore requires consideration of whether the documents or
evidence have substantial probative value. See [5-520] above.

The restrictions on admissibility in s 294CB (formerly s 293), which provides that
evidence of a complainant’s sexual experience is inadmissible, engages s 299D(1) and
is therefore relevant to determining whether access should be granted: KS v Veitch
(No 2) at [37]; NAR v PPC1 at [29]; PPC v Williams at [86]–[87], [90]. It is directly
relevant to the question of whether the material has substantial probative value: PPC
v Williams at [94].

A victim (a principal protected confider) may consent to the production of a
protected confidence: s 300(1). For the consent to be effective it must be in writing
and expressly relate to the production of a document or adducing of evidence that is
privileged: s 300(2). Such a consent amounts to an agreement for both parties to view
the material: NAR v PPC1 [2013] NSWCCA 25 at [53]. However, making a police
statement indicating a preparedness to give the evidence contained in that statement, or
which permits police to access medical records, does not amount to express consent for
the purposes of s 300: NAR v PPC1 at [52]; JWM v R [2014] NSWCCA 248 at [110].

[5-540]  Power to make ancillary orders associated with disclosure
Under s 302 the court has powers to make ancillary orders with respect to the disclosure
of protected confidences. However, the preconditions in s 299D(1) must be satisfied
before making orders under s 302: PPC v Williams at [90]–[95].

[The next page is 781]
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Indecent assault

Crimes Act 1900 (NSW), ss 61L, 61M

NOTE: Sections 61L and 61M were repealed with effect from 1 December 2018 by the
Criminal Legislation Amendment (Child Sexual Abuse) Act 2018 (s 2, LW 30.11.2018).
These provisions continue to apply to offences committed or alleged to have been
committed before 1 December 2018: Crimes Act 1900, Sch 11, Pt 35. There are new
offences in ss 61KC (sexual touching) and 61KD (aggravated sexual touching).

[5-600]  Introduction
The basic offence is created by s 61L of the Crimes Act 1900, which provides:

Any person who assaults another person and, at the time of, or immediately before or
after, the assault, commits an act of indecency on or in the presence of the other person,
is liable to imprisonment for 5 years.

Section 61M is an aggravated form of the offence under s 61L.

[5-610]  Suggested direction — s 61L (no aggravating circumstances alleged)
The accused is charged that [he/she] assaulted [the complainant] and at the time of (or
immediately before or immediately after) the assault committed an act of indecency
[on/or in the presence] of [the complainant].
The essential ingredients or facts that the Crown has to prove are:
1. that [the accused] assaulted [the complainant],
2. that the assault was indecent,

[if applicable or that immediately before or immediately after that assault [the
accused] committed an act of indecency on/in the presence of [the complainant]]

3. that the assault was without the consent of [the complainant],
4. that [the accused] knew that [the complainant] was not consenting,

[if recklessness as to consent is an issue omit 4 above and substitute with:
that [the accused] knew that [the complainant] was not consenting, or [he/she]
realised that there was a possibility that [the complainant] was not consenting
but [he/she] went ahead anyway, or [he/she] did not even think about whether
[the complainant] was consenting or not — in other words, [he/she] did not care
whether [the complainant] was consenting].

Unless the Crown proves every one of these essential ingredients it is your duty to find
[the accused] not guilty. You can only find [the accused] guilty if the Crown proves
each of these matters beyond reasonable doubt.
1. The accused assaulted the complainant

To establish this offence, the Crown must first prove beyond reasonable doubt
that [the accused] by [his/her] act assaulted [the complainant]. An assault is
the deliberate and unlawful touching of another person. The slightest touch is
sufficient to amount to an assault and it does not have to be a hostile or aggressive
act or one that caused [the complainant] fear or pain.
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[5-610] Indecent assault

[Where appropriate There is no suggestion in the present case that, if [the accused]
touched [the complainant] as the Crown alleged [he/she] did, the touching was lawful.]

[Where there is no touching, substitute

An assault is an unlawful threat made to [the complainant] causing [him/her] to fear
immediate and unlawful personal violence at the hands of [the accused] and where
[the accused] intended that [the complainant] would have such a fear as a result of
[his/her] threats.]

2. The assault was indecent
The Crown must prove beyond reasonable doubt that the assault was indecent.
The word “indecent” means contrary to the ordinary standards of respectable
people in this community. It is for you to determine the standards prevailing in our
community when deciding whether the Crown has satisfied you beyond reasonable
doubt that the act alleged in this case was indecent.
For an assault to be indecent it must have a sexual connotation or overtone. If
[the accused] touches [the complainant’s] body or uses [his/her] body to touch
[the complainant] in a way which clearly gives rise to a sexual connotation that
is sufficient to establish that the assault was indecent. For example, touching the
genitals or anus of a male or the genitals or breast of a female.

[Where the assault is sexually equivocal: R v Harkin (1989) 38 A Crim R 296 at 301.

If you find the assault does not carry a clear sexual connotation or overtone, the Crown
must prove beyond reasonable doubt that [the accused’s] conduct was accompanied by
or went hand in hand with [his/her] intention to obtain sexual gratification.]

In deciding whether the Crown has proved this essential ingredient of the charge,
you should take into consideration all the surrounding circumstances including
[the accused’] words and/or actions, the respective ages of [the accused] and [the
complainant], any relationship which may have existed between them and the nature
of the act relied upon.

[If in issue, deal with evidence relied on by the Crown and by [the accused] and
opposing submissions.]

Act of indecency alleged “at the time” of the assault

The Crown must also prove beyond reasonable doubt that at the time of the assault, [the
accused] committed an act of indecency on [the complainant]. Although a reading of
the charge in the indictment might suggest that the Crown must establish two separate
acts, that is, an act that amounts to an assault and a separate act which it alleges was
indecent, this is not necessarily so. The Crown can rely upon the same act as amounting
to both the assault and the act of indecency. That is what the Crown alleges in this case.

[Where the act of indecency is charged “immediately before” or “immediately after”
the alleged assault, omit the previous paragraph and substitute with

The Crown must also prove beyond reasonable doubt that the act of indecency relied
upon was done [immediately before/immediately after] the alleged assault. The word
“immediately” generally means “without delay” but where two distinct and separate
acts are alleged, one being an assault and the other an act of indecency, clearly some
lapse of time must occur between the two acts.
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Indecent assault [5-610]

Provided that, after considering all of the circumstances surrounding the acts of [the
accused], you are satisfied that the act of indecency occurred within a very brief period
of time [before/after] the assault, so that it would be appropriate to use the word
“immediately” as indicating that there was no significant delay between the two acts,
the Crown will have made out this element of the offence.]

[Where the Crown alleges that the act of indecency was done “in the presence of ”
the complainant, add

The Crown alleges that the act of indecency was done “in the presence of” [the
complainant]. An act will be done in the presence of another person if it is done within
the sight of that other person … [see also Note 5 at [5-620]. If in issue, deal with
relevant evidence for the Crown and [the accused] and opposing submissions].]

3. The assault was committed without [the complainant’s] consent
[Note: The common law definition of consent applies to indecent assault. The
statutory definition of consent in s 61HA does not extend to s 61L: see s 61HA(1).
Consent is not a defence when the complainant is a child under 16 years: s 77.]

[Where consent is in issue, add

In order to establish that the touching was unlawful and therefore an assault, the Crown
must prove beyond reasonable doubt that [the accused] touched [the complainant]
without [his/her] consent knowing that [he/she] was not consenting. Consent involves
the conscious and voluntary permission by [the complainant] to [the accused] to touch
[the complainant’s] body in the manner that [he/she] did. Consent or the absence of
consent can be communicated by the words or acts of [the complainant].

The Crown must prove beyond reasonable doubt that [the complainant] was not
consenting to [the accused’s] act.]

4. The accused knew that the complainant was not consenting
The Crown must also prove beyond reasonable doubt that [the accused] knew [the
complainant] was not consenting. This is the fourth ingredient. You are concerned
with the actual state of mind of [the accused] at the time of the act amounting to
the assault. It is [the accused’s] mind you should consider. It’s not a question of
what you would have realised, or thought, or believed. It’s not a question of what a
reasonable person would have thought or believed. This ingredient of the offence
requires that you look at what was going on in the mind of [the accused]. And in
deciding this issue you can have regard to all the surrounding circumstances.
[Note: It is unnecessary and unhelpful to direct the jury about elements of
knowledge not relevant to the issues in the case: R v Mueller (2005) 62 NSWLR
476 at [3]–[4] and [42].]
[If recklessness as to consent is an issue omit 4 above and substitute with
Now that brings us to the fourth ingredient which focuses on what was in [the
accused’s] mind at the time of the act amounting to the assault. Remember that
you have not been given an impossible task when you are required to consider
what was going on in [the accused’s] mind.
You must examine what [the accused’s] state of mind was. Now, the Crown
succeeds in proving the fourth ingredient if it proves that [the accused] knew that
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[5-610] Indecent assault

[the complainant] was not consenting. The fourth ingredient is also satisfied if
the Crown proves to you that [the accused] realised that there was a possibility
that [the complainant] was not consenting to the act amounting to the assault,
but [he/she] went ahead anyway. The Crown can also prove this fourth ingredient
if it proves beyond reasonable doubt that [the accused] didn’t even think about
whether [he/she] was consenting to the act amounting to the assault or not, treating
the question of whether [he/she] was not consenting as irrelevant. It is enough that
the Crown proves beyond reasonable doubt any one of those three aspects of the
fourth ingredient.
In deciding this issue you are concerned with the actual state of mind of [the
accused] at the time of the act amounting to the assault. It is [the accused’s]
mind you should consider. It’s not a question of what you would have realised, or
thought, or believed. It’s not a question of what a reasonable person would have
thought or believed. This ingredient of the offence requires that you look at what
was going on in the mind of [the accused]. And in deciding this issue you can have
regard to all the surrounding circumstances.
I want to make it clear to you that if [the accused] honestly, though wrongly,
believed [the complainant] was consenting to the act amounting to the assault, then
[he/she] is not guilty. Let me repeat that because it is important, if [the accused]
honestly, though wrongly believed that [the complainant] was consenting to the
act amounting to the assault [he/she] would not be guilty, because if that was the
position, the Crown could not prove the fourth ingredient. And as I have told you,
all ingredients have to be satisfied beyond reasonable doubt before you can find
[the accused] guilty. The failure to prove the fourth ingredient would mean that
[the accused] is not guilty of that offence.
[Deal with evidence relied upon by the Crown and by [the accused] on this issue,
and with opposing submissions.]]

[If applicable — relevance of accused’s intoxication
There was evidence that [the accused] was intoxicated. For this offence, the law
requires that you have to ignore any effects of intoxication. If you think that [his/her]
ability to think or understand what was going on was affected by alcohol, then you
have to put that to one side. You have to look at [the accused] and ask what would have
been going on in [his/her] mind if [he/she] had not ingested alcohol and/or drugs.]
Short summary
If the Crown has failed to prove beyond reasonable doubt any one of these essential
ingredients of the charge, namely:
– that [the accused] assaulted [the complainant]; that the assault was indecent,

[if applicable or that immediately before or immediately after that assault [the
accused] committed an act of indecency on/in the presence of [the complainant]]

– that the assault was without the consent of [the complainant]; and
– that [the accused] knew that [the complainant] was not consenting,

[if recklessness as to consent is an issue omit last line above and substitute with:
that [the accused] knew that [the complainant] was not consenting, or [he/she]
realised that there was a possibility that [the complainant] was not consenting but
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[he/she] went ahead anyway, or [he/she] did not even think about whether [the
complainant] was consenting or not — in other words, [he/she] did not care whether
[the complainant] was consenting].

then the Crown will have failed to prove its case and it will be your duty to acquit
[the accused].
If, on the other hand, at the end of your deliberations, after having taken into
consideration all the relevant evidence and the submissions of both Counsel, you are
of the view that the Crown has established beyond reasonable doubt each one of those
essential ingredients of the charge, then it will be open to you, and you should, convict
[the accused] of the charge of indecent assault.

[5-620]  Notes — basic offence of indecent assault — essential ingredients
1. To prove the offence of indecent assault the Crown must first prove that there

was an assault. The “assault” element may be satisfied by proof of either physical
contact (battery), however minimal, or a threat to the victim involving a reasonable
apprehension of immediate and unlawful physical violence: Fitzgerald v Kennard
(1995) 38 NSWLR 184 at 200. Only in the latter case is it necessary to prove that
the conduct was “angry, revengeful, rude, insolent or hostile”: Fitzgerald at 201.
In either case, the act relied upon by the Crown must be deliberate, that is, a
non-accidental voluntary act of the accused. The conduct constituting the assault
must be unlawful. This excludes touching, whether deliberate or otherwise, in the
course of the ordinary exigencies of everyday life: Fitzgerald at 201. As to assault
where the Crown relies upon recklessness: see [5-5010]ff.

2. Consent is not a defence when the complainant is a child under 16 years: s 77
Crimes Act. When consent is an issue, the common law definition of consent
applies. The statutory definition of consent in s 61HA did not extend to ss 61L or
61M offences: see s 61HA(1), as in force before 1 December 2018. The Crown
must prove that the complainant did not consent to the act alleged: NWL v R [2006]
NSWCCA 67 at [93]. The Crown must also prove that the accused knew that the
complainant was not consenting or was reckless in that regard: R v Bonora (1994)
35 NSWLR 74 at 75, 80; Fitzgerald v Kennard (1995) 38 NSWLR 184; R v Burt
(2003) 140 A Crim R 555 at [76], [80]; R v Kukailis [2001] NSWCCA 333 at [18].
The same principles relating to recklessness in cases of sexual intercourse without
consent apply to offences of indecent assault and failure to advert to the issue
of consent can amount to recklessness: Fitzgerald v Kennard (1995) 38 NSWLR
184 at 204–206. Similarly, directions for recklessness should only be given if the
issue arises on the evidence. It is erroneous to direct the jury about elements of
knowledge not relevant to the issues in the case: R v Mueller (2005) 62 NSWLR
476 at [3]–[4] and [42].

3. For an assault to be “indecent” it must have a sexual connotation. It will have
that connotation where the touching or threat is of a portion of the complainant’s
body, or by use of part of the assailant’s body, which gives rise to that connotation:
R v Harkin (1989) 38 A Crim R 296 at 301. However, if the assault does not
unequivocally offer a sexual connotation, the Crown must show that the accused’s
conduct was accompanied by an intention to obtain sexual gratification: Harkin
at 301; R v Stevens (unrep, 26/9/94, NSWCCA).
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[5-620] Indecent assault

4. The Crown must establish that the accused “at the time of, or immediately before
or after the assault ” committed an act of indecency “on or in the presence of ”
the complainant. The same act may (and frequently will) constitute both the
assault and the act of indecency: R v O’Donoghue (2005) 151 A Crim R 597
at [21]; Fitzgerald v Kennard (1995) 38 NSWLR 184 at 187, 202. The words
“immediately before or after ” add something to the words “at the time of ”, but if
there are two distinct acts involved, they need not occur within seconds or minutes
of each other: R v Hitchins [1983] 3 NSWLR 318 at 324; R v Attard (unrep,
20/4/93, NSWCCA). In Attard, (a constructive murder case) it was held that the
shooting and the foundational offence “were so closely linked in point of time,
place and circumstance that it could scarcely be doubted that the one occurred
immediately after the other ”. The whole of the circumstances must be looked at in
order to determine whether this aspect of the charge has been made out: Hitchins
at 324.

5. The act of indecency must be committed either “on” or “in the presence of ” the
complainant. In the context of the offence of committing an act of gross indecency
in the presence of a child (without the need to prove an accompanying assault), the
South Australian Court of Criminal Appeal interpreted the phrase “in the presence
of ” to include cases where the complainant was asleep, did not see the act and was
unaware of it: R v AWL [2003] SASC 416 at [11]–[12]. It was sufficient that the
child was present when the act occurred. The accused in AWL took a photograph
of his erect penis on a pillow, close to the head of the child whilst the latter was
sleeping.

6. Evidence that the accused was intoxicated at the time of the relevant conduct
cannot be taken into account if the intoxication was self-induced. This is because
indecent assault is not an offence of specific intent for the purposes of s 428D of
the Crimes Act: Attorney General v Curran [2004] NSWCCA 234 at [15]; and
R v Petersen [2008] NSWDC 9. See further Note 3 at [5-810].

[5-630]  Suggested direction — s 61M (aggravating circumstances alleged)
In addition to these essential ingredients for indecent assault, the Crown also
alleges the following additional circumstance(s) of aggravation namely … [specify
circumstance(s) of aggravation] which it must also establish beyond reasonable doubt
before you would be entitled to convict [the accused] of the charge in the indictment.
You need only consider [this/these] additional circumstance(s) of aggravation, if you
are first satisfied beyond reasonable doubt that the Crown has established each of the
essential ingredients of indecent assault.
If, in your view, the Crown has not established each of those essential ingredients, then
it is your duty to bring in a verdict of “not guilty”. If you are satisfied that the Crown
has established the essential ingredients then you would need to turn to consider the
further circumstance(s) of aggravation alleged.

[If “in company”, add
The Crown must prove beyond reasonable doubt that the offence was committed in
the company of another person. If two or more persons are present, and share the same
purpose to indecently assault the alleged victim they will be “in company”, even if the
alleged victim is unaware of the other person[s].
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Indecent assault [5-640]

[If it is in dispute as to whether [the accused] was in company, add:
The Crown must prove that the coercive effect of the group operated, either to
embolden or reassure [the accused] in committing the crime alleged, or to intimidate
[the alleged victim] into submission. The perspective of [the alleged victim] (being
confronted by the combined force or strength of two or more persons) is relevant, but
does not solely decide the issue.
Participation in the common purpose without being physically present (for example,
as being a look-out or previously encouraging [the accused] to commit the offence)
is not enough.]
[Describe the evidence relied upon by the Crown to prove the offence committed in the
company of another person.]]

[Where the Crown alleges “under the authority”, add
The Crown alleges the aggravating circumstance that the offence was committed
when [the complainant] was under the authority of [the accused]. To establish this
circumstance, the Crown must prove beyond reasonable doubt that [the complainant]
was under [his/her] care, supervision or authority [generally/at the time of the
commission of the offence]. It is a matter for you to determine whether [the
complainant] was under the care, supervision or authority of [the accused] having
regard to the relevant evidence and taking into consideration the submission of
counsel … [deal with evidence for the Crown and for [the accused] and the opposing
submissions].]

[Where the Crown relies on “serious intellectual disability”, add
The Crown alleges the aggravating circumstance that at the time of the indecent
assault [the complainant] suffered a serious intellectual disability. To establish this
circumstance, the Crown must prove beyond reasonable doubt that [the complainant]
at the time of the alleged indecent assault suffered a serious intellectual disability,
that is to say, that [he/she] then had an appreciably below average general intellectual
function such that [he/she] required supervision in connection with daily life activities
or required assistance in a social context. The Crown must prove that [the complainant]
had such a disability to a serious degree … [if in issue, deal with the evidence for the
Crown and [the accused] and the opposing submissions].]

[5-640]  Notes — aggravated indecent assault under s 61M
1. The “circumstances of aggravation” for the purpose of a charge under s 61M are

exclusively defined in s 61M(3) as meaning circumstances in which:
(a) the offence was committed in company
(b) the victim is under the age of 16 years
(c) the victim is under the offender’s authority
(d) the victim has a serious physical disability, or
(e) the victim has a serious intellectual disability.

2. To establish that the offence was committed in company, the Crown must show
that another person was physically present and shared a common purpose with
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[5-640] Indecent assault

the accused: R v Button (2002) 54 NSWLR 455 at [120]. Physical presence is
an elastic concept: Button at [123]. Whether or not another person is physically
present depends on what the court described in Button at [125] as:

… the coercive effect of the group. There must be such proximity as would enable
the inference that the coercive effect of the group operated, either to embolden
or reassure the offender in committing the crime, or to intimidate the victim into
submission.

See also R v ITA (2003) 139 A Crim R 340 at [137]–[140].
Mere presence of another person is not sufficient: R v Crozier (unrep, 8/3/96,
NSWCCA); Kelly vThe Queen (1989) 90 ALR 481 at 483. The complainant’s
perspective (of being confronted with more than one person) is relevant but not
determinative. “If two or more persons are present, and share the same purpose,
they will be ‘in company’, even if the victim was unaware of the other person”:
Button at [120]. It is sufficient if the complainant is confronted by the “combined
force of two or more persons”, even if the other person(s) did not intend to
physically participate if required: R v Leoni [1999] NSWCCA 14 at [20] (referring
to the judgment of King CJ in R v Broughman (1986) 43 SASR 187 at 191); applied
in R v Villar [2004] NSWCCA 302 at [68]. Proof of this aggravating circumstance
does not depend upon the other person being convicted of the same offence: Villar
at [69].

3. A further circumstance of aggravation is where the complainant is, whether
generally or at the time of the commission of the offence, under the authority of
the alleged offender: s 61M(3)(c). Section 61H(2) provides that for the purposes
of Div 10 of the Crimes Act “a person is under the authority of another person if
the person is in the care, or under the supervision or authority, of the other person”.
The Victorian Court of Appeal has interpreted the words “care, supervision or
authority” to apply to those exercising temporary care, such as baby-sitters and
child-carers, as well as “those who, by virtue of an established and on-going
relationship involving care, supervision or authority, are in a position to exploit or
take advantage of the influence which grows out of that relationship”: R v Howes
(2000) 116 A Crim R 249 at [4]; see also R v MacFie [2000] VSCA 173 at [18],
[21]. It is not confined to relationships based on a legal right or power: Howes
at [50]; MacFie at [20]–[21]. In R v DH (unrep, 14/7/97, NSWCCA) (a case
involving sexual intercourse with a child under authority) it was held that an
employer-employee relationship could be sufficient to establish the aggravating
factor of the complainant being under the accused’s authority and that there need
not be a causal relationship between the authority and the sexual act performed.

4. “Serious physical disability” (s 61M(3)(d)) is not defined for the purposes of
s 61M. The following definitions from s 3(1) of the Community Welfare Act 1987
may be of assistance:

“physical impairment”, in relation to a person, means any defect or disturbance
in the normal structure and functioning of the person’s body, whether arising
from a condition subsisting at birth or from illness or injury, but does not include
intellectual impairment”.

“physically disabled person” includes a person who, as a result of having a physical
impairment to his or her body, and having regard to any community attitudes
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Indecent assault [5-650]

relating to persons having the same physical impairment as that person and to the
physical environment, is limited in his or her opportunities to enjoy a full and active
life.

5. “Serious intellectual disability” in the now repealed (s 61M(3)(e)) was not defined
for the purpose of s 61M. There was, however, in the previous form of s 66F
a definition of “intellectual disability” for the purposes of that section as “an
appreciably below average general intellectual function that results in the person
requiring supervision or social habilitation in connection with daily life activities”.
The definition in s 66F may be appropriate for the purposes of instructing a jury
pursuant to the previous form of s 61M(3)(e), subject to appropriate emphasis
being placed on the word “serious”, which appeared in s 61M(3)(e), but not s 66F.

6. The Crimes Amendment (Cognitive Impairment — Sexual Offences) Act 2008
commenced on 1 December 2008. It replaced the term “serious intellectual
disability” with “cognitive impairment”. The following new definition found in
s 61H(1A) applies to an offence under s 61M(3)(e) allegedly committed on and
after 1 December 2008:

For the purposes of this Division, a person has a cognitive impairment if the person
has:

(a) an intellectual disability, or
(b) a developmental disorder (including an autistic spectrum disorder), or
(c) a neurological disorder, or
(d) dementia, or
(e) a severe mental illness, or
(f) a brain injury,
that results in the person requiring supervision or social habilitation in connection
with daily life activities.

[5-650]  Proceedings in respect of prescribed sexual offences
Offences against ss 61L and 61M are “prescribed sexual offences” as defined in
s 3 of the Criminal Procedure Act 1986. Particular provisions of the Criminal
Procedure Act and the Crimes Act apply to proceedings for such offences: see further
Evidence given by alternative means at [1-360]ff, and Closed court, suppression
and non-publication orders at [1-349].
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[5-650] Indecent assault

[5-660]  Suggested direction — where the jury is not satisfied that the accused is
guilty of the s 61M offence charged, but is satisfied on the evidence that
the accused is guilty of an offence under s 61L
An alternative verdict under s 61L is available on a charge under s 61M: s 61Q(1).

As I have said, whether the Crown has established beyond reasonable doubt the
additional aggravating circumstance(s) only becomes a question if you are first
satisfied beyond reasonable doubt that the Crown has proved all of the essential
ingredients of indecent assault.

The question then arises — what is the position if, at the end of your deliberations,
the Crown has proved each of the essential ingredients of indecent assault but you
have a reasonable doubt as to whether it has proved the additional circumstance(s)
of aggravation? In that event, you may find [the accused] “not guilty” of the offence
charged in the indictment but “guilty” of the indecent assault, that is to say, not
including the additional circumstance(s) of aggravation.

Therefore there are three available verdicts which you may bring in this case. Firstly,
a verdict of “not guilty”; secondly, a verdict of “guilty”; or thirdly, a verdict of “not
guilty” but “guilty” of indecent assault.

[The next page is 805]
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Maintain unlawful sexual relationship with a child

Crimes Act 1900 (NSW), s 66EA

[5-700]  Introduction
Under s 66EA(1) of the Crimes Act 1900, it is an offence for an adult to maintain
an unlawful sexual relationship with a child. Section 66EA, in its current form,
commenced on 1 December 2018. It is in the form recommended by the Royal
Commission into Institutional Responses to Child Sexual Abuse and is largely
modelled on the Queensland offence found in s 229B of the Criminal Code (Qld).

The new s 66EA extends to relationships existing wholly or partly before
1 December 2018, provided the accused’s acts were unlawful sexual acts during the
period of the relationship: s 66EA(7). “Unlawful sexual act” is defined as any act
that constitutes, or would constitute, one of the numerous sexual offences listed in
s 66EA(15).

[5-710]  Suggested procedure before empanelling jury and formally arraigning
accused
Given the nature of this offence, it is expected the Crown would adopt the preferable,
and more straightforward, course of including any alternative counts on the indictment
as it is anticipated the question of alternative verdicts will arise in every case. It is
also anticipated that the unlawful sexual acts making up the s 66EA offence would be
particularised in the indictment.

However, if the indictment only contains a substantive s 66EA count, it is
good practice to ask the parties, preferably before arraignment, whether, and what,
alternative verdicts will be relied on because the directions at the end of the trial must
address the elements of those offences comprising the unlawful sexual acts the subject
of the charge.

It is also good practice to identify with the parties precisely what is in issue in the
trial, as the content of the summing-up may vary significantly.

Whether or not separate tendency directions may be required in an individual case
should also be discussed with the parties as such a direction may be necessary when
addressing alternative verdicts.
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[5-710] Maintain unlawful sexual relationship with a child

[5-720]  Suggested direction — maintain unlawful sexual relationship with child
The following direction is suggested largely on the basis of the text of s 66EA. Matters
of potential controversy in a particular trial may concern the concepts of “maintain”
and “unlawful sexual relationship”. The suggested direction should be modified as
considered appropriate.

The accused is charged with maintaining an unlawful sexual relationship with the
complainant between the dates identified on the indictment.

Before you can find the accused guilty of the offence, the Crown must prove beyond
reasonable doubt each of the following elements:

1. that the accused, being an adult

2. maintained an unlawful sexual relationship with the complainant

3. who was a child.

If you are not satisfied the Crown has proved each of these elements beyond reasonable
doubt then you must find the accused not guilty.

The law says an adult is a person of or above the age of 18 years and that a child is a
person who is under the age of 16 years. In this case, there is no dispute that the accused
was an adult and the complainant was a child under 16 during the period specified on
the indictment. [This will require adaptation if the complainant’s age is in dispute].

The critical issue is whether the Crown has proved beyond reasonable doubt that the
accused maintained an unlawful sexual relationship with the complainant.

“Maintained” carries its ordinary meaning. That is, carried on, kept up or continued.

An unlawful sexual relationship is a relationship that involves two or more unlawful
sexual acts over any period. An “unlawful sexual act” means an act that constitutes
an offence of a sexual nature [explain by reference to the particular acts alleged by
the Crown].

The Crown must prove there was an ongoing relationship of a sexual nature between
the accused and the complainant. It must prove there were unlawful sexual acts
committed by the accused, not merely in isolated circumstances or sporadically, but
with a degree of continuity or repetition that amounted to a sexual relationship.

[Summarise the Crown and defence cases concerning this element of the offence].

In determining whether the relationship was an unlawful sexual relationship, you
must be satisfied beyond reasonable doubt that the accused committed at least two
unlawful sexual acts with or towards the complainant during the period identified
in the indictment. The Crown case is that the unlawful sexual acts in this case are
[summarise the evidence the Crown relies on to prove the alleged unlawful sexual acts
and summarise the elements of each of those offences]. See s 66EA(2).

[If the circumstances of the particular case require it: Some sexual offences require the
Crown to prove that the complainant was not consenting. But where the alleged offence
involves a child, consent is irrelevant. The law says that children cannot consent to
sexual activity.]
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Maintain unlawful sexual relationship with a child [5-730]

You do not need to be satisfied that the Crown has proved that every unlawful sexual act
alleged against the accused occurred. All you need to be satisfied of beyond reasonable
doubt is that the accused committed two or more of the unlawful sexual acts with
or towards the complainant. Further, you do not all need to agree about which two
unlawful sexual acts constitute the unlawful sexual relationship. This means [give
examples from the Crown case to illustrate that each juror may be satisfied of two or
more different unlawful sexual acts.]. If you have to consider whether the Crown has
established one of the alternative counts on the indictment then the situation is different
and I will talk to you about the approach you must take then. See s 66EA(5).
[Where applicable if certain of the unlawful sexual acts were committed outside of
NSW]: In this case, the Crown case is that some of the unlawful sexual acts did not
occur in New South Wales but in [identify the different location/s of unlawful sexual
acts]. Before you can find the accused guilty, you must be satisfied beyond reasonable
doubt that at least one unlawful sexual act occurred in New South Wales. You cannot
find the accused guilty if all the unlawful sexual acts you are satisfied occurred took
place outside New South Wales. See s 66EA(3)]
[Summarise defence case on the unlawful sexual acts].

Alternative verdicts – s 66EA(13)
See note 14 below which addresses issues for consideration when determining the
appropriate direction with respect to alternative verdicts
If the Crown has failed to prove one of the essential elements of the offence, then you
must find the accused not guilty and will be required to return verdicts in respect of
the alternative charges. I will now explain what the Crown must prove before you can
return a verdict of guilty in relation to those charges.

[5-730]  Notes
1. An offence against s 66EA is a “prescribed sexual offence”: see s 3, Criminal

Procedure Act 1986. Accordingly, those provisions of the Criminal Procedure Act
and the Crimes Act concerning how complainants may give evidence apply: see
further Evidence given by alternative means at [1-360]ff, and Closed court,
suppression and non-publication orders at [1-349].

2. An “unlawful sexual relationship” is defined as a relationship in which an adult
engages in two or more unlawful sexual acts with or towards a child over any
period: s 66EA(2). As the suggested direction indicates, the summing-up must also
address the elements of the offences which comprise the alleged unlawful sexual
acts: JJP v R [2021] SASCA 53 at [157].

3. An “unlawful sexual act” is comprehensively defined in s 66EA(15) as an act
that constitutes, or would constitute, one of the many offences listed and includes
former sexual offences which are identified in Column 1 of Sch 1A of the Act.

4. Of the words “sexual relationship” and “maintains” in s 66EA(1), Fagan J
(Harrison and Wright JJ agreeing) said, in R v RB [2022] NSWCCA 142 at [54]:

“sexual relationship” … would, according to ordinary usage, refer to multiple
sexual acts committed reasonably frequently as part of an ongoing course of
conduct. … According to ordinary English meaning, the word “maintains” when
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[5-730] Maintain unlawful sexual relationship with a child

used in relation to a sexual relationship … would refer to successive acts committed
frequently enough to provide an element of connection and continuity so that the
coherent course of activity that they constitute may be seen to be maintained by
the perpetrator.

5. In R v RB at [60], Fagan J said s 66EA(2) stipulated a minimum criterion of an
unlawful sexual relationship for the purposes of an offence against s 66EA, but
expressed some doubt that an “unlawful sexual relationship” would be sufficiently
established by proof, without more, of the commission of at least two unlawful
sexual acts because then the use of the word “maintains” in s 66EA(1) would be
incongruous: at [55]–[56], [60].

6. An adult is defined as someone 18 years or older and a child is a person under
16 years old: s 66EA(15).

7. Consent is not a defence: s 80AE. Notwithstanding the operation of s 80AE,
in certain circumstances it may be prudent to direct a jury that a child cannot
consent to an unlawful sexual act. In R v Nelson [2016] NSWCCA 130 at [23],
Basten JA explained why consent was not an element of an offence against s 66C
of the Crimes Act 1900: see also R v McClymont (unrep, 17/12/92, NSWCCA);
R v Woods [2009] NSWCCA 55 at [53]. Although those are sentencing cases, the
way the issue has been articulated is uncontroversial as they explain the legislative
policy underpinning offences of this type.

8. An offence against s 66EA is a “course of conduct offence” and it is an element of
the offence that the multiple unlawful sexual acts must have been perpetrated with
such a degree of continuity and habituality as to constitute an ongoing association
or connection with respect to sexual activity: R v RB at [62]; see also R v CAZ
[2011] QCA 231 at [53].

9. The approach in R v RB, and in Queensland, as it relates to proof of a particular
relationship between the accused and the complainant differs from that taken in
South Australia in respect of s 50 of the Criminal Law Consolidation Act 1935
(SA), which is in broadly similar terms to s 66EA. In R v M, DV (2019) 133 SASR
470, the SA Court of Appeal held, by majority, that over and above proving two
or more unlawful sexual acts, there was a separate requirement for the Crown to
prove there was a relationship between the accused and the complainant: at [10],
[183]–[184]; cf, Blue J at [84]; R v Mann [2020] SASCFC 69 at [21]. In R v
Mann, the court described the actus reus of the offence as the maintenance of a
relationship in the course of which an adult engages in two or more unlawful sexual
acts with a child, observing that the words “in which” in s 50(2) of the Act (which
is replicated in s 66EA(2)) differentiate the relationship from the unlawful sexual
acts: [12]–[13]; R v M, DV at [1], [9]–[10]. Although not addressed expressly,
the approach taken in R v RB suggests there is no such separate requirement
because the character of the relationship is directly derived from the use of the
word “sexual” in s 66EA(2): [54]–[57].

10. The jury must be satisfied beyond reasonable doubt that there was an unlawful
sexual relationship but are not required to be satisfied of the particulars of any
unlawful sexual act that they would have to be satisfied of if the act, or acts,
were charged as separate offences: s 66EA(5). Particulars in this sense refers
to particulars as to time and place: JJP v R at [145], [154]. However, it is still
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Maintain unlawful sexual relationship with a child [5-730]

necessary to prove the general nature or character of those acts by reference to
the elements of the relevant sexual offences; merely establishing the relevant acts
were of a sexual or indecent nature is not sufficient: JJP v R at [154]

11. The jury is not required to agree about which two unlawful sexual acts constitute
the unlawful sexual relationship: s 66EA(5)(c). The combined effect of ss 66EA(2)
and 66EA(5)(c) was considered in R v RB. Fagan J said the fact each individual
juror must be satisfied that at least two unlawful sexual acts were committed during
the charge period did not derogate from the necessity for the Crown to prove
beyond reasonable doubt that the accused maintained a sexual relationship with
the complainant according to the ordinary understanding of the words “maintains”
and “sexual relationship”: R v RB at [60]. See also note 4 above. Conduct which
might assist a jury to find that an accused maintained the particular unlawful sexual
relationship would commonly be inferred from: the inherent nature of adult sexual
activity with a child, the recurrence of sexual acts and the imbalance of influence
and sexual awareness existing between an accused and a complainant: [63].

12. The degree of continuity necessary to constitute a sexual relationship and to
demonstrate it was being maintained by the accused is a question for the jury and
will be evaluated on the facts of each case: R v RB at [63]–[64].

13. A separate tendency direction may be necessary when giving a jury an alternative
verdict direction: see Tendency, coincidence and background evidence at
[4-200]ff.

14. The direction to be given with respect to alternative verdicts depends on the issues
in the particular trial. The importance of identifying the issues with the parties
before the trial commences has been dealt with above at [5-710].

15. Generalised offences such as this create the potential for unfairness to an accused.
It is therefore necessary to ensure the summing up includes whatever directions
are necessary to ensure the accused’s trial is fair: KRM v The Queen (2001) 206
CLR 221 at [97]–[101] (dealing with a similar Victorian provision); see also ARS
v R [2011] NSWCCA 266 at [35]–[37] per Bathurst CJ (James and Johnson JJ
agreeing) with respect to the previous form of s 66EA.

[The next page is 811]
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Sexual intercourse without
consent — until 31 May 2022

Crimes Act 1900 (NSW), ss 61I–61J

Important note: The directions in ss 292–292E Criminal Procedure Act 1986 apply
to proceedings for these offences which commence from 1 June 2022, regardless
of when the offence was committed: Sch 2, Pt 42. See further [5-200] Directions
— misconceptions about consent. The procedure for filing a Crown or Defence
Readiness Hearing Case Management Form requires the parties to identify, amongst
other matters, which directions under ss 292A–292E may be required at trial. It would
be prudent to commence a discussion early in the trial concerning which of these
directions, if any, might be required.

1. It is good practice to provide the elements of the offence to the jury in written
form. The list of elements in the suggested directions could form the basis of this
document.

2. It is suggested that consideration be given to whether it is more helpful to explain
the competing cases of the parties overall for the jury after identifying the separate
elements of the offence or as the directions are given for each element.

3. It is unnecessary and unhelpful to direct the jury about elements of consent not
relevant to issues in the case: R v Mueller (2005) 62 NSWLR 476 at [3]–[4], [42].

4. The suggested directions are framed in terms of what the Crown is required to
prove. It is a matter of discretion as to how often it is appropriate to remind the
jury that the accused is not obliged to prove anything.

[5-800]  Suggested direction — sexual intercourse without consent (s 61I) for
offences committed before 1 January 2008
The following suggested direction must be adapted to the issues in the case.

The accused is charged with sexual intercourse without consent knowing the
complainant was not consenting to the sexual intercourse.

The Crown case is [briefly outline the incident/s to which the charge/s relate].

To prove the accused is guilty, the Crown must prove beyond reasonable doubt each
of the three elements which make up the offence:

1. that, at the time and place alleged, the accused had sexual intercourse with
the complainant,

2. without the complainant’s consent,

3. knowing the complainant did not consent.

You can only find the accused guilty if the Crown proves each element beyond
reasonable doubt. If the Crown fails to prove any one of these elements, you must find
the accused not guilty.
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[5-800] Sexual intercourse without consent

1. The accused had sexual intercourse with the complainant
This element concerns the nature of the act alleged in the indictment. The Crown
must prove beyond reasonable doubt that, at the time and place alleged, the accused
had sexual intercourse with the complainant … [here make some reference to the
allegations of time and place, to the extent relevant].

Sexual intercourse means … [describe the relevant part of the definition of sexual
intercourse, as defined in s 61H(1) Crimes Act 1900 and summarise the evidence relied
upon by the Crown].

[If applicable
The Crown does not have to prove that full penetration occurred or that the accused
ejaculated or that the sexual intercourse was for the accused’s sexual gratification.]

[Summarise the evidence and arguments of the parties.]

2. Without the complainant’s consent
This element concerns the complainant’s state of mind. The accused does not have
to prove the complainant consented. The Crown must prove beyond reasonable doubt
that [she/he] did not.

Consent involves a conscious and voluntary agreement on the part of the complainant
to engage in sexual intercourse with the accused. It can be given verbally, or expressed
by actions. Similarly, absence of consent does not have to be in words; it also may
be communicated in other ways such as the offering of resistance although this is
not necessary as the law specifically provides that a person who does not offer actual
physical resistance to sexual intercourse is not, by reason only of that fact, to be
regarded as consenting to the sexual intercourse … [see repealed s 61R(2)(d) Crimes
Act 1900]. Consent which is obtained after persuasion is still consent provided that
ultimately it is given freely and voluntarily.

[If applicable — circumstances where consent is vitiated — repealed s 61R(2)
A person who consents to sexual intercourse with another person under a mistaken
belief —

[refer to applicable mistaken belief in repealed s 61R(2), for example: a mistaken
belief about the identity of the other person (s 61R(2)(a)(i)), or that the other person
is married (s 61R(2)(a)(ii)); or that the sexual intercourse is for medical or hygienic
purposes (s 61R(2)(a1))]

— is taken not to consent to the sexual intercourse …]

[refer to the evidence].]

[If applicable — threats of terror — repealed s 61R(2)(c)
A person who submits to sexual intercourse with another person as a result of threats
or terror is, by law, not to be regarded as consenting to the sexual intercourse

[refer to the relevant arguments by the parties].]

3. The accused knew the complainant did not consent
This element concerns the accused’s state of mind. The Crown must prove beyond
reasonable doubt that the accused knew the complainant did not consent.

OCT 22 812 CTC 70

https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=currlaw/nswact/1900-40&anchor=sec61h
https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=archlaw/nswact/1900-40/2007-12-07&anchor=sec61r
https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=archlaw/nswact/1900-40/2007-12-07&anchor=sec61r
https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=archlaw/nswact/1900-40/2007-12-07&anchor=sec61r
https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=archlaw/nswact/1900-40/2007-12-07&anchor=sec61r


Sexual intercourse without consent [5-800]

You might ask how the Crown can prove that the accused knew the complainant did not
consent without an admission from [him/her]. The Crown asks you to infer or conclude
from other facts which it has set out to prove, that the accused must have known and
in fact did know … [summarise the relevant evidence and arguments of the parties].

[Give direction as to inferences [see [3-150]] or remind jury if already given.]

In a situation where the complainant does not in fact consent, the accused’s state of
mind at the time of the act of intercourse might be that [he/she] actually knew that
the complainant was not consenting. That is a guilty state of mind. If the Crown satisfies
you beyond reasonable doubt that that was the accused’s state of mind at the time of
the act of intercourse, then the third element of the charge has been made out.

On the other hand, you may decide on the basis of the evidence led in the trial [or
if applicable and relied upon by the accused] that the accused’s state of mind might
be that [he/she] genuinely, though wrongly, believed the complainant was consenting
to intercourse. That is not a guilty state of mind. It is for the Crown to prove that the
accused had a guilty mind, and so if the Crown has failed to prove that, at the time of
intercourse, the accused did not genuinely believe that the complainant was consenting,
then you would have to say that this third element of the offence is not made out, and
return a verdict of “not guilty” of this charge … [refer to relevant arguments by the
parties].

[If applicable — where recklessness is relied upon to prove the accused knew the
complainant did not consent — repealed s 61R
If the Crown proves beyond reasonable doubt that the accused was reckless as to
whether the complainant consented to the sexual intercourse, then the accused will be
taken to know that the complainant did not consent to the sexual intercourse … [see
repealed s 61R(1) Crimes Act 1900].

To establish that the accused had a reckless state of mind, the Crown must prove,
beyond reasonable doubt, that either:

(a) the accused simply failed to consider whether or not the complainant was
consenting at all, and just went ahead with the act of sexual intercourse, even
though the risk the complainant was not consenting would have been obvious to
someone with the accused’s mental capacity if [he/she] had turned [his/her] mind
to it, or

[The above direction should only be given when the evidence calls for it.]

(b) the accused realised the possibility the complainant was not consenting but went
ahead regardless of whether [she/he] was consenting or not.

[This is a wholly subjective test. This has been referred to as advertent
recklessness.]]

[If applicable — accused’s knowledge of mistaken belief scenarios
The law says that a person who knows that another person consents to sexual
intercourse under a mistaken belief [refer to relevant mistaken belief in ss 61R(2)(a)
or 61R(2)(a1) listed above] is taken to know that the other person does not consent to
the sexual intercourse.]
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[5-800] Sexual intercourse without consent

[If applicable — relevance of accused’s intoxication
When considering proof of the accused’s state of mind (that is, whether the Crown
has proved beyond reasonable doubt element 3), you must ignore any effects of
intoxication. If you think that [his/her] ability to think or understand what was going
on was affected by alcohol, then you must put that to one side. You have to look at the
accused and ask what would have been going on in [his/her] mind if [he/she] had not
ingested alcohol and/or drugs.

But apart from that qualification, it is the accused’s mind you should consider. It’s not a
question of what you would have realised, or thought, or believed. It’s not a question of
what a reasonable person would have thought or believed. You look at what was going
on in the mind of the accused, or to be more precise, what would have been going on
in the mind of the accused if [he/she] was unaffected by alcohol and/or drugs.]

[If the accused is charged with aggravated sexual assault under s 61J refer to the
additional direction for circumstances of aggravation [at [5-840]] after dealing with
the s 61I elements.]

[5-810]  Notes
1. For alleged ss 61I, 61J and 61JA offences committed before 1 January 2008,

the Crown must establish that the accused knew that the complainant was not
consenting, and that, if the issue is raised in evidence, the Crown must negate
any belief by the accused that the complainant was consenting; the Crown does
not succeed in doing so on the basis that the accused’s belief was not based on
reasonable grounds: South v R [2007] NSWCCA 117 at [30]. The joint Justices in
Banditt v The Queen (2005) 224 CLR 262 said at [37]:

… [i]t was not the reaction of some notional reasonable man but the state of
mind of the appellant which the jury was obliged to consider and that this was
to be undertaken with regard to the surrounding circumstances, including the past
relationship of the parties.

2. For an offence under s 61J, the Crown must prove the absence of consent and
knowledge of that absence of consent beyond reasonable doubt “irrespective of
the victim’s age”: McGrath v R [2010] NSWCCA 48 at [11]. It is a misdirection
to simply say the complainant is incapable of consenting to sexual intercourse by
reason of her or his age: McGrath v R at [11]. The reasoning in McGrath v R would
also apply to an offence against s 61I.

3. Evidence that the accused was intoxicated where it is self-induced cannot be taken
into account for offences under s 61I: R v Gulliford [2004] NSWCCA 338 at [127]
and s 61J: R v DJB [2007] NSWCCA 209 at [68] on the basis that neither are
offences of specific intent: see s 428D Crimes Act 1900. See also R v Petersen
[2008] NSWDC 9.

4. In Banditt v The Queen the High Court considered the meaning of “reckless as
to whether the other person consents” in the repealed s 61R(1) Crimes Act 1900.
The court held that it was proper for the trial judge to have directed the jury:
“If he is aware that there is a possibility that she is not consenting but he goes
ahead anyway, that is recklessness”. The court accepted at [38] that in a particular
case one or more of the expressions used in R v Morgan [1976] AC 182 (outlined
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Sexual intercourse without consent [5-820]

at [27]) and by Professor Smith (outlined at [35]), as well as those recorded in the
respondent’s submission (outlined at [16]), may properly be used in explaining
what is required by the repealed s 61R(1). The trial judge properly emphasised that
it was the state of mind of the appellant that the jury had to consider. A discussion
of the concept of recklessness can be found in Gillard v The Queen (2014) 88
ALJR 606 at [26].

5. The issue whether a direction on recklessness will be required is discussed in
Bochkov v R [2009] NSWCCA 166 at [93]–[106]; R v Murray (1987) 11 NSWLR
12 at 15 and R v Kitchener (1993) 29 NSWLR 696 at 700. A direction may be
appropriate if the circumstances of the case are such that, despite rejecting the
accused’s version, a question of recklessness is still open to be considered on the
Crown case: see CTM v The Queen (2008) 236 CLR 440 at [38], [84], [191] and
the High Court’s approach to directions for honest and reasonable mistake of fact.
A direction may be appropriate where the accused’s version is that the complainant
in fact consented, and to his or her knowledge he or she honestly but wrongly
believed that the complainant was consenting: Bochkov v R at [93]. Where the jury
accepts the accused had an honest though wrong belief and that the accused was
not reckless as to consent, the Crown will have failed to prove the accused knew
the complainant did not consent. It is incorrect to refer to such a wrong belief as
a “defence” or as exculpation on the basis of an honest and reasonable mistake of
fact: Bochkov v R at [102]–[105]. Knowledge (of the accused) is an element the
Crown must prove beyond reasonable doubt.

6. Section s 61R(2)(b) (rep) Crimes Act 1900 set out grounds on which it may
be established that consent to sexual intercourse for offences under ss 61I, 61J
and 61JA is vitiated. For the purposes of proving “a person knows that another
person consents to sexual intercourse under a mistaken belief” under the repealed
s 61R(2)(b), it is not enough for the Crown to prove the accused was reckless:
Gillard v The Queen (2014) 88 ALJR 606 at [28]–[29]. The Crown must prove
the accused knew the other person consented to sexual intercourse on the various
grounds (of vitiation) set out in s 61R(2)(b): Gillard v The Queen at [29]. In
Gillard v The Queen, the High Court was dealing with ACT legislation expressed
in similar terms to s 61R(2)(b).

[5-820]  Suggested direction — sexual intercourse without consent (s 61I) where
alleged offence committed on or after 1 January 2008 and before 1 June
2022
The accused is charged with sexual intercourse without consent knowing the
complainant was not consenting.
The Crown case is that [briefly outline the incident/s to which the charge relates].
To prove the accused is guilty, the Crown must prove beyond reasonable doubt each
of the following three elements of the offence:
1. that, at the time and place alleged, the accused had sexual intercourse with

the complainant
2. without the complainant’s consent
3. knowing the complainant did not consent.
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[5-820] Sexual intercourse without consent

You can only find the accused guilty if the Crown proves each element beyond
reasonable doubt. If the Crown fails to prove any one of them, you must find the
accused not guilty.

1. The accused had sexual intercourse with the complainant

[This element element concerns the act of sexual intercourse. The Crown must
prove beyond reasonable doubt that an act of sexual intercourse occurred. The
meaning of sexual intercourse includes [describe the relevant act of intercourse
from the definition in s 61HA, as in force before 1 June 2022]:

(a) penetration to any extent of the complainant’s genitalia (where complainant is
female) or anus by any part of the accused’s body or by an object manipulated
by the accused.

(b) the introduction of the accused’s penis into the complainant’s mouth.

(c) cunnilingus.

(d) the continuation of any of the above acts.

[Summarise the evidence and relevant arguments of the parties.]

[Where appropriate: penetration of a person’s genitalia or anus for genuine
medical or hygienic purposes is not sexual intercourse. As that is what the accused
says was the reason for the penetration in this case, the Crown must prove beyond
reasonable doubt that it was not done for such a purpose.]

2. The sexual intercourse occurred without the complainant’s consent

The second element concerns the complainant’s state of mind. The Crown must
prove that the sexual intercourse occurred without the complainant’s consent.

Consent means that a person freely and voluntarily agrees to something. So, the
Crown must prove the complainant did not freely and voluntarily agree to the
sexual intercourse.

You are concerned with whether the complainant did not consent to the sexual
intercourse when it occurred. What the complainant’s state of mind was before
or after the sexual intercourse might prove a guide, but the question is whether
the Crown has proved that [she/he] was not consenting at the time the sexual
intercourse occurred.

[Where appropriate: The complainant said in evidence that [she/he] did not
consent to sexual intercourse. If you accept that evidence, then you could be
satisfied the Crown has proved this element.]

In deciding whether you accept that the complainant was not consenting, you may
also take into account any of the following:

(a) consent obtained after persuasion is still consent, provided that ultimately it
is given freely and voluntarily.

(b) consent, or lack of consent, may be indicated by what the complainant said or
did. In other words, the complainant’s words or actions, or both, may indicate
whether or not there was consent.
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Sexual intercourse without consent [5-820]

(c) a person who does not offer actual physical resistance to sexual intercourse
is not, by reason only of that fact, to be regarded as consenting to that
intercourse. There is no legal requirement for a person to physically resist
before a jury can find that the person did not consent.

[If applicable, add one or more of the following (s 61HE(5)–(6)):

The law provides that a person does not consent to sexual intercourse:

• if the person does not have the capacity to consent to the sexual intercourse,
including because of age or cognitive incapacity, or

• if the person does not have the opportunity to consent to the sexual intercourse
because the person is unconscious or asleep, or

• if the person consents to the sexual intercourse because of threats of force or
terror (whether the threats are against, or the terror is instilled in, that person
or any other person), or

• if the person consents to the sexual intercourse because the person is unlawfully
detained, or

• if the person consented under a mistaken belief:

– as to the other person’s identity, or

– that the other person is married to the person, or

– that the sexual activity is for health or hygienic purposes, or

– about the nature of the activity that has been induced by fraudulent means.]

[If applicable, add one or more of the following (s 61HE(8)):

It may be established that the complainant did not consent to sexual intercourse if:

• [she/he] consented while substantially intoxicated by alcohol or any drug, or

• [she/he] consented because of intimidatory or coercive conduct, or other threat,
even though that conduct does not involve a threat of force, or

• [she/he] consented because of the abuse of a position of authority or trust.

If you are satisfied the complainant consented in that circumstance, it does not
necessarily follow that you should be satisfied beyond reasonable doubt [she/he]
did not consent. The essential matter the Crown must prove is that the complainant
did not consent in the sense that [she/he] did not freely and voluntarily agree to
the sexual intercourse.]

3. The accused knew the complainant did not consent

The third element concerns the accused’s state of mind. The Crown is required to
prove the accused knew the complainant did not consent to the sexual intercourse.

This is a question about what the accused’s state of mind actually was. It is not a
question about what you or anyone else would have known, thought or believed
in the circumstances. It is what [he/she] knew, thought or believed.
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[5-820] Sexual intercourse without consent

You must consider all of the circumstances, including any steps taken by the
accused to make sure the complainant consented to the sexual intercourse.
[Add, if appropriate: The law is that any intoxication of the accused that was
self-induced must be ignored. If you consider that [he/she] was intoxicated by
voluntarily drinking alcohol [or taking drugs], you must ignore that and decide this
element by considering what [his/her] state of mind would have been if [he/she]
had not been intoxicated.]
The law says the Crown will have proved the accused knew the complainant did
not consent to sexual intercourse if: [refer only to those of the following matters
that arise from the evidence]
(a) the accused knew the complainant did not consent; or
(b) the accused was reckless as to whether the complainant consented because

[he/she] realised there was a possibility [she/he] did not consent; or
(c) the accused was reckless as to whether the complainant consented because

[he/she] did not even think about whether [she/he] consented but went ahead
not caring, or considering it was irrelevant whether [she/he] consented; or

(d) the accused may have actually believed the complainant consented, but
[he/she] had no reasonable grounds for that belief; or

(e) the accused knew the complainant consented under a mistaken belief about
[refer to those parts of s 61HE(6) that may apply].

To repeat what I said at the beginning of these directions, you can only find the
accused guilty if the Crown proves each of the three elements beyond reasonable
doubt. If the Crown fails to prove any of them you must find the accused not guilty.
[If the accused is charged with aggravated sexual assault under s 61J refer to
the additional direction for circumstances of aggravation at [5-840] after dealing
with the s 61I elements.]

[5-830]  Notes
1. The Crimes Amendment (Consent — Sexual Assault Offences) Act 2007

commenced on 1 January 2008 and applies to offences under ss 61I, 61J and
61JA committed on or after 1 January 2008. Under that Act, s 61R (consent) was
repealed and replaced with a definition of consent, whereby a person consents
to sexual intercourse “if the person freely and voluntarily agrees to the sexual
intercourse”: s 61HA(2) (now repealed and replaced with s 61HE(2)). A person
who does not offer physical resistance to sexual intercourse is not, by reason only
of that fact, to be regarded as consenting: s 61HA(7) (now repealed and replaced
with s 61HE(9)), previously found in repealed s 61R(2)(d).

2. Further amendments were made to Div  10 of the Crimes Act 1900 through
the Criminal Legislation Amendment (Child Sexual Abuse) Act  2018 which
commenced on 1 December 2018. The consent provisions contained in the former
s 61HA were renumbered under new s 61HE. There are some differences between
the repealed s 61HA and the replacement s 61HE, such as the expansion of offences
to which s 61HE applies (eg, sexual touching offences: s 61K), and expansion
of the term “sexual intercourse” to also include sexual touching and a sexual act.
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Sexual intercourse without consent [5-830]

However, although care must be taken to ensure the applicable provisions are
referred to, depending on the date of the allegations, the substance of the provisions
remains the same and can be addressed with the same directions. See Beattie v R
[2020] NSWCCA 334 at [48]–[53].

3. The Crimes Legislation Amendment Act 2014 extended the statutory definition of
consent to attempts to commit the offences under ss 61I, 61J and 61JA Crimes
Act. It had been held that the objective test for consent in s 61HE did not apply
to offences of attempting to commit those offences: WO v DPP (NSW) [2009]
NSWCCA 275 at [80], [83]; O’Sullivan v R [2012] NSWCCA 45 at [112]. As
there was no transitional provision for the amendment, it may be taken to apply to
attempt offences alleged to have occurred on or after the date of commencement
on 23 October 2014.

4. For the purpose of determining knowledge of lack of consent, the jury is to
have regard to all the circumstances of the case, including any steps taken by
the accused to ascertain whether the complainant consents, but excluding any
self-induced intoxication on the part of the accused. The Crown does not have to
show the complainant communicated her/his lack of consent to prove the accused
knew that the complainant did not consent: R v XHR [2012] NSWCCA 247 at
[47]. Section 61HE(3)(c) requires the Crown to prove beyond reasonable doubt
that there were “no reasonable grounds” for the accused to believe the other
person consented. It is a significant departure from the subjective test found in the
common law and in repealed s 61R(1), as it imports an objective test requiring a
jury to apply current community standards. Although a sentencing case, Saffin v
R [2020] NSWCCA 246 at [50] discusses the three levels of “knowledge” (actual,
reckless, belief on unreasonable grounds) and the extent to which there may be a
difference between knowledge and recklessness.

5. A judge must take special care in directing the jury in relation to s 61HE(3)(c).
The jury is to proceed on the assumption that if the accused honestly believed the
complainant consented, the law requires it to test that belief by asking whether
there were reasonable grounds for it in the circumstances of the case: Lazarus v R
[2016] NSWCCA 52 at [155]. It is erroneous to instruct the jury or imply that the
jury should ask what a reasonable person might have concluded about consent,
rather than what the accused might have believed in all the circumstances and then
test that belief by asking whether there might have been reasonable grounds for
it: Lazarus v R [2016] NSWCCA 52 at [155]. The belief is that of the accused
and not that of the hypothetical reasonable person in the position of the accused,
which has to be reasonable: O’Sullivan v R [2012] NSWCCA 45 at [124]–[126].

6. If the accused knows the complainant is labouring under a mistaken belief as set
out in s 61HE(6), he or she is taken to have known that the complainant was not
consenting. As with consideration of the repealed s 61R(2), the Crown must prove
the accused actually knew the other person consented due to a mistaken belief;
mere recklessness about that fact will be insufficient: Gillard v The Queen (2014)
88 ALJR 606 at [28]–[29]; Beattie v R [2020] NSWCCA 334 at [90].

7. Substantial intoxication of a complainant under s 61HE(8)(a) is not determinative
of consent being vitiated; it is a factor for a jury to consider in assessing whether
the Crown has established lack of consent: Tabbah v R [2017] NSWCCA 55 at
[142]; Beattie v R [2020] NSWCCA 334 at [71].
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[5-830] Sexual intercourse without consent

8. For further commentary on recklessness and intoxication: see Notes at [5-810].
9. Where a person is charged with being an accessory to sexual intercourse without

consent, the relevant state of mind as to the complainant’s lack of consent is
knowledge; recklessness is insufficient: Carlyle-Watson v R [2019] NSWCCA 226
at [59].

10. Cunnilingus need not involve penetration and refers to oral stimulation of the
female genitals with the mouth or tongue: BA v R [2015] NSWCCA 189 at [9].

11. Sexual intercourse includes sexual connection occasioned by the penetration of the
genitalia except where the “penetration is carried out for proper medical purposes”:
s 61HA(a). The need for the judge to give a direction in relation to “proper medical
purposes” only arises if the issue was raised by the evidence and the parties: Zhu
v R [2013] NSWCCA 163 at [78]–[79]. The exception may be excluded when the
relevant acts giving rise to the offence occurred during a medical examination:
Decision Restricted  [2020] NSWCCA 138 at [51]–[65]. There is no requirement
that the sole purpose of penetration in such a context be for sexual gratification. The
exception is only engaged when the relevant act is carried out for proper medical
purposes: at [51]. The exception will be excluded if a proper medical purpose is
accompanied by a sexual purpose either from the outset of the conduct or after
commencement: [99].

[5-840]  Suggested direction — s 61J circumstance(s) of aggravation
The final element the Crown must prove beyond reasonable doubt is that the offence
was aggravated because [specify circumstance of aggravation]. You only need to
consider this element if you are satisfied the Crown has proved the first three elements
of the offence beyond reasonable doubt.
In company — s 61J(2)(c)
[This direction is based upon the sexual intercourse being carried out by the accused
in the presence of an alleged co-offender in his/her company. Modification will be
required if the roles are different.]
It is an aggravating circumstance if the offence was committed in the company of
another person or persons. The Crown alleges the accused committed the offence when
[he/she] was in the company of [alleged co-offender]. The Crown case is that when
the accused had sexual intercourse with the complainant, [alleged co-offender] was
[specify nature of presence].
The Crown will prove the offence was committed “in company” if it proves beyond
reasonable doubt:
(a) the accused and [alleged co-offender] shared a common purpose that the accused

would have sexual intercourse with the complainant;
and

(b) [alleged co-offender] was physically present when the sexual intercourse
occurred.

For [alleged co-offender] to be “physically present”, the Crown must prove [he/she]
was sufficiently close [refer only to those of the following the Crown relies on]:
(a) to intimidate or coerce the complainant in relation to the sexual intercourse;
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Sexual intercourse without consent [5-840]

or,
(b) to encourage or support the accused in having sexual intercourse with the

complainant.

It is not enough for the Crown to prove either the accused shared a common purpose
with [alleged co-offender] that the accused would have sexual intercourse with the
complainant, or that [alleged co-offender] was physically present. The Crown must
prove both of these beyond reasonable doubt before you can conclude the offence was
committed in company.
[If appropriate, add: It is not enough [alleged co-offender] shared a common purpose
with the accused that the accused would have sexual intercourse with the complainant,
but was not physically present in the way in which I have defined that concept. For
example, it would not be enough if [alleged co-offender] was somewhere else acting
as a look-out, or had provided encouragement to the accused at some time before the
sexual intercourse occurred.]
[Summarise the evidence relied on by the Crown and the defence case.]

Under authority — s 61J(2)(e)
The Crown alleges the aggravating circumstance that the offence was committed when
the complainant was under the authority of the accused. To establish this, the Crown
must prove the complainant was under [his/her] care, supervision or authority [whether
generally or at the time of the offence]. It is a matter for you to determine whether the
evidence establishes the complainant was under the care, supervision or authority of
the accused.
[Summarise the evidence relied on by the Crown and the defence case].]

Complainant has serious physical disability or cognitive impairment —
61J(2)(f), (g)
It is an aggravating circumstance if the offence was committed while the complainant
had a [serious physical disability OR cognitive impairment].
The law recognises a variety of forms of “cognitive impairment”, including where a
person has a [nominate the form of cognitive impairment according to the list in s 61HD
and in accordance with the evidence relied on in the particular case].

OR
The law does not define what a “serious physical disability” is. That is a matter for you
to decide. However, it is an ordinary English phrase, and you should give it its ordinary
English meaning. It obviously focuses on disability of the body, as opposed to the mind
and requires you to evaluate whether there was a disability that was a serious one.
To prove this element, the Crown relies upon the evidence of [summarise relevant
evidence].
That evidence [has/has not] been disputed. [Summarise defence case as necessary.]

Conclusion
If you are satisfied the Crown has proved all four elements of the aggravated offence of
sexual intercourse without consent in the indictment beyond reasonable doubt you must
find the accused guilty. When asked for the verdict [for this count], your foreperson
would simply announce, “guilty”.
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[5-840] Sexual intercourse without consent

If you are satisfied the Crown has only proved the first three elements of the basic
offence of sexual intercourse without consent, but has not proved the element of
aggravation, then you would acquit the accused of the aggravated offence and return
a verdict of guilty for the basic offence. When asked for the verdict [for this count],
your foreperson would announce, “not guilty of aggravated sexual touching but guilty
of sexual touching”.

If you are not satisfied the Crown has proved any one of the three elements of the
basic offence of sexual intercourse without consent, then you would acquit the accused
completely. When asked for the verdict [for this count], your foreperson would simply
announce, “not guilty”.

[see s 80AB Crimes Act 1900 regarding alternative verdicts].

[5-850]  Notes
1. In R v Button (2002) 54 NSWLR 455 at [120] the court outlined a number

of propositions about the aggravating circumstance of being in company under
s 61J(2)(c), including that there must be a shared common purpose to commit the
offence and both accused must be physically present. The perspective of the victim
(being confronted by the combined force or strength of two or more persons) is
relevant, although not determinative. If two or more persons are present, and share
the same purpose, they will be “in company”, even if the victim was unaware of
the other person.

2. In KSC v R [2012] NSWCCA 179 at [124]–[126], the court held that it was not
necessary for the judge to provide the jury with dictionary definitions of “care”,
“supervision” and “authority” for the purposes of determining if a complainant
was under the accused’s authority under s 61J(2)(e). They are ordinary English
words which a jury would understand. The judge provided the jury with assistance
as to the evidentiary matters relevant to the issue.

3. “Serious physical disability” under s 61J(2)(f) is not defined but is capable of
encompassing a vast array of different conditions: JH v R [2021] NSWCCA 324
at [38]. In JH v R, it was held this term did not require explication as the words
mean what they say and are capable of being applied by a jury: [24]–[25].

[The next page is 831]
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Sexual intercourse without
consent — from 1 June 2022

[5-900]  Introduction
The Crimes Legislation Amendment (Sexual Consent Reforms) Act 2021 (the amending
Act) commenced on 1 June 2022 and replaces the definition of consent in the former
Crimes Act 1900, s 61HE with Pt 3, Div 10, Sub-div 1A (ss 61HF–61HK).

These provisions apply to basic and aggravated offences of sexual assault (Crimes
Act, ss 61I, 61J, 61JA), sexual touching (ss 61KC, 61KD) and carrying out a sexual
act (ss 61KE, 61KF) committed on and from 1 June 2022: s 61HG.

The amending Act is largely based on recommendations made by the New South
Wales Law Reform Commission in Report 148: Consent in relation to sexual offences,
September 2020.

The Act also inserted new jury directions on misconceptions about consent in sexual
assault trials, for trials commencing on and from 1 June 2022, into the Criminal
Procedure Act 1986 in ss 292–292E: see further [5-200] Directions — misconceptions
about consent in sexual assault trials.

Section 61HF provides that a purpose of Sub-div 1A is to recognise that:

(a) every person has a right to choose whether or not to participate in a sexual activity

(b) consent to a sexual activity is not to be presumed

(c) consensual sexual activity involves ongoing and mutual communication,
decision-making and free and voluntary agreement between the persons
participating in the sexual activity.

“Sexual activity” in Sub-div 1A means sexual intercourse, sexual touching or a sexual
act: s 61HH.

Of the concepts addressed in s 61HF, the Attorney General said that while these were
not new, expressly stating them in the legislation “enhances the communicative model
of consent that is embodied in the criminal law, guiding the application of the law
and aiding the understanding of consent in the general community”: Second Reading
Speech, Legislative Assembly, Debates, 20 October 2021, p 7508.

[5-910]  Suggested direction — basic offence — sexual intercourse without consent
(s 61I) — offences from 1 June 2022

Notes:

1. It is good practice to provide the elements of the offence to the jury in written
form. The list of elements below could form the basis of this document.

2. It is suggested that consideration be given to whether it is more helpful to explain
the competing cases of the parties overall for the jury after identifying the separate
elements of the offence or as the directions are given for each element.
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[5-910] Sexual intercourse without consent — from 1 June 2022

3. It is unnecessary and unhelpful to direct the jury about elements of consent not
relevant to the issues in the case: R v Mueller (2005) 62 NSWLR 476 at [3]–[4]
and [42].

4. The suggested direction is framed in terms of what the Crown is required to prove.
It is a matter of discretion as to how often it is appropriate to remind the jury that
the accused is not obliged to prove anything.

The accused is charged with sexual intercourse without consent knowing the
complainant was not consenting. The Crown case is [briefly outline the incident/s to
which the charge/s relate].
Elements
To prove the accused is guilty, the Crown must prove beyond reasonable doubt each
of the following three elements which make up the offence:
1. at the time and place specified in the indictment, the accused had sexual

intercourse with the complainant;
2. without the complainant’s consent to that act of intercourse; and
3. the accused knew the complainant did not consent.

You can only find the accused guilty if the Crown proves each element beyond
reasonable doubt. If the Crown fails to prove any one of these elements, you must find
the accused not guilty.

1. The accused had sexual intercourse with the complainant
This element concerns the nature of the act alleged in the indictment. The Crown must
prove beyond reasonable doubt that an act of sexual intercourse occurred.
Sexual intercourse includes [describe the relevant act of intercourse from the definition
in s 61HA(1) and summarise the evidence relied upon by the Crown
(a) the penetration to any extent of the genitalia or anus of a person by—

(i) any part of the body of another person, or
(ii) any object manipulated by another person, or

(b) the introduction of any part of the genitalia of a person into the mouth of another
person (often referred to as an act of fellatio), or

(c) the application of the mouth or tongue to the female genitalia (often referred to
as an act of cunnilingus), or

(d) the continuation of sexual intercourse [as I have outlined]].

[If applicable — where part of body involved in act of intercourse is surgically
constructed (s 61H(4))
It is not relevant that a part of the body involved in the act of intercourse was surgically
constructed or not.]

[If applicable — lack of full penetration (s 61HA(1)(a)), ejaculation or sexual
gratification
The Crown does not have to prove that full penetration occurred and/or that the accused
ejaculated and/or that the act of intercourse was for the accused’s sexual gratification.]
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Sexual intercourse without consent — from 1 June 2022 [5-910]

[If applicable — penetration solely for proper medical or hygienic purposes
(s 61HA(2))
Penetration carried out solely for a proper [medical and/or hygienic] purpose is
not sexual intercourse. The Crown must prove beyond reasonable doubt that the
penetration was not solely for a proper [medical and/or hygienic] purpose and may do
so by proving either that there was no proper [medical and/or hygienic] purpose or that,
in addition to any proper [medical and/or hygienic] purpose, the penetration was also
for another purpose. Examples of where penetration would not be solely for a [medical
and/or hygienic] purpose would be if it was also for sexual gratification, and/or
to inflict humiliation upon the complainant. Summarise the evidence and relevant
arguments of the parties.]

2. Without the complainant’s consent
This element concerns the complainant’s state of mind. The Crown must prove beyond
reasonable doubt that the complainant did not consent [to the act of intercourse].

Everyone has a right to choose whether or not to participate in sexual intercourse.
A person cannot presume that another person is consenting. Consensual sexual
intercourse involves ongoing and mutual communication and decision-making and free
and voluntary agreement between the persons participating in the sexual intercourse.
[s 61HF].

[If required — (s 292A Criminal Procedure Act 1986 — circumstances in
which non-consensual activity occurs): However, you should bear in mind that
non-consensual activity can occur in many different circumstances and between
different kinds of people including people who know one another, or are married to
one another, or who are in an established relationship with one another.] [See [5-200]]

A person consents to sexual intercourse if, at the time of the act of intercourse, [she/he]
freely and voluntarily agrees to that act of intercourse. [s 61HI(1)] Consent can be
given verbally or it can be expressed by actions. However, a person who does not offer
physical or verbal resistance to a sexual activity is not, by reason only of that fact, to
be taken to consent to the sexual activity. [s 61HI(4)]

[If applicable — Circumstances in which there is no consent – s 61HJ
The law provides that circumstances in which a person does not consent to sexual
intercourse include if you are satisfied beyond reasonable doubt that the person [refer
only to those that apply]:

(a) does not say or do anything to communicate consent,

(b) does not have the capacity to consent to the act of intercourse,

(c) is so affected by alcohol or another drug as to be incapable of consenting to the
act of intercourse,

(d) is unconscious or asleep,

(e) participates in the act of intercourse because of force, fear of force or fear of serious
harm of any kind to [her/him], another person, an animal or property (regardless
of when the force or the conduct giving rise to the fear occurred or whether it
occurred as a single instance or as part of an ongoing pattern),
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[5-910] Sexual intercourse without consent — from 1 June 2022

(f) participates in the act of intercourse because of coercion, blackmail or intimidation
(regardless of when the coercion, blackmail or intimidation occurred or whether
it occurred as a single instance or as part of an ongoing pattern),

(g) participates in the act of intercourse because [she/he] or another person is
unlawfully detained,

(h) participates in the act of intercourse because [she/he] is overborne by the abuse of
a relationship of authority, trust or dependence,

(i) participates in the act of intercourse because [she/he] is mistaken about the nature
of the act of intercourse,

(j) participates in the act of intercourse because [she/he] is mistaken about the purpose
of the act of intercourse (including about whether the act of intercourse is for
health, hygienic or cosmetic purposes),

(k) participates in the act of intercourse with another person because [she/he] is
mistaken about the identity of the other person or because [she/he] is mistaken
that [she/he] is married to the other person, or

(l) participates in the act of intercourse because of a fraudulent inducement. [If
appropriate: A misrepresentation about a person’s income, wealth or feelings
[refer only to that or those which apply] is not a “fraudulent inducement”].
Summarise the evidence and relevant arguments of the parties.]

[If applicable — persuasion: Consent that is obtained after persuasion is still consent
provided that ultimately it is given freely and voluntarily.]
[If applicable — withdrawal of consent: A person may withdraw consent to an act
of intercourse at any time: [s 61HI(2)]. If the act of intercourse occurs, or continues,
after consent has been withdrawn then it occurs without consent: [s 61HI(3)]. If the
Crown has proved beyond reasonable doubt that the complainant withdrew consent
and that the act of intercourse occurred or continued after that point in time, then you
would find the occurrence or continuation of the act of intercourse was without the
complainant’s consent.
Summarise the evidence and relevant arguments of the parties.]
[If applicable — Consent to a different act of intercourse (s 61HI(5)): A person
who consents to a particular sexual activity is not, by reason only of that fact, to be
taken to consent to any other sexual activity. There is evidence the complainant may
have consented to [describe relevant sexual activity]. If you decide [she/he] may have
consented to that activity, it does not follow that for that reason only [she/he] consented
to the act of intercourse alleged by the Crown. [Summarise the evidence and relevant
arguments of the parties.]]
[If applicable — Consent to sexual activity with accused on a different occasion
(s 61HI(6)(a)): A person who consents to a sexual activity with a person on one
occasion is not, by reason only of that fact, to be taken to consent to a sexual activity
with that person on another occasion. There is evidence the complainant may have
consented to [describe sexual activity and occasion] with the accused. If you decide the
complainant may have consented to that activity, it does not follow that for that reason
only [she/he] consented to the act of intercourse alleged by the Crown. Summarise the
evidence and relevant arguments of the parties.]
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Sexual intercourse without consent — from 1 June 2022 [5-910]

[If applicable — Consent to sexual activity with another person on same or
another occasion (s 61HI(6)(b)):

A person who consents to a sexual activity with a person is not, by reason only
of that fact, taken to consent to a sexual activity with another person on that or
another occasion. There is evidence the complainant may have consented to [describe
sexual activity and occasion] with [name of person]. If you decide [she/he] may have
consented to that activity, it does not follow that for that reason only [she/he] consented
to the act of intercourse with the accused alleged by the Crown. Summarise the evidence
and relevant arguments of the parties.]

3. The accused knew the complainant did not consent

This element concerns the accused’s state of mind. The Crown must prove beyond
reasonable doubt that the accused knew the complainant did not consent to the act of
intercourse alleged.

The Crown has no direct evidence about what the accused’s state of mind was at that
time. The Crown asks you to infer or conclude that the accused knew the complainant
was not consenting on the basis of the facts and circumstances which it has sought to
prove occurred.

[Give direction as to Inferences [see [3-150] or remind jury if already given.]

For the purpose of deciding whether the Crown has proved this element, you must
consider all the circumstances of the case, including what, if anything, the accused said
or did: [s 61HK(5)(a)]. [Add, if appropriate — self-induced intoxication: However,
intoxication of the accused that was self-induced must be ignored. If you consider
[he/she] was intoxicated by voluntarily drinking alcohol [or taking drugs], you must
decide if the Crown has proved this element by considering what [his/her] state of
mind would have been if [he/she] had not been intoxicated: [s 61HK(5)(b)]].

The Crown will have proved the accused knew the complainant did not consent if it
proves that [refer only to those of the following that arise from the evidence]:

1. the accused actually knew the complainant did not consent to the act of intercourse;
or

2. the accused was reckless as to whether the complainant consented to the act of
intercourse; or

3. any belief the accused had, or may have had, that the complainant consented to
the act of intercourse was not reasonable in the circumstances.

It is important to bear in mind that it is for the Crown to prove this. As you are well
aware, there is no obligation upon the accused to prove anything.

[Actual knowledge — s 61HK(1)(a): Summarise the evidence and relevant arguments
of the parties.]
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[5-910] Sexual intercourse without consent — from 1 June 2022

[Recklessness — s 61HK(1)(b)]

To establish that the accused was reckless as to whether the complainant consented to
the act of intercourse, the Crown must prove, beyond reasonable doubt, either:

(a) that the accused failed to consider whether or not the complainant was consenting
at all, and just went ahead with the act of intercourse, even though the risk [she/he]
was not consenting would have been obvious to someone with the accused’s
mental capacity had [he/she] turned [his/her] mind to it, or

(b) the accused realised the possibility that the complainant was not consenting
but went ahead with the act of intercourse regardless of whether [she/he] was
consenting or not.

[Summarise the evidence and relevant arguments of the parties.]

[Belief in consent that was not reasonable in the circumstances — s 61HK(1)(c)]

If, on the basis of the evidence led in the trial, you decide there is a possibility the
accused had, or may have had, a belief that the complainant consented, the Crown must
prove beyond reasonable doubt that the belief was not reasonable in the circumstances.
The Crown case is that you would find that any such belief was not reasonable in the
circumstances because [state Crown’s contention].

[If appropriate (s 61HK(2)): A belief that the complainant consented to the act of
intercourse is not reasonable if the Crown satisfies you beyond reasonable doubt the
accused did not, within a reasonable time before, or at the time of, the act of intercourse,
say or do anything to find out if the complainant consented.

Whether it was reasonable in the circumstances for the accused to believe the
complainant was consenting to the act of intercourse is judged according to community
standards. You ask yourself what would an ordinary person in the accused’s position
have believed at the relevant time having regard to all the circumstances of the case [If
appropriate: other than the accused’s self-induced intoxication]

[Summarise the evidence and relevant arguments of the parties.]

[If applicable — cognitive or mental health impairment as a substantial cause of the
accused not saying or doing anything (s 61HK(3)–(4)):

If the Crown has proved beyond reasonable doubt that the accused did not say or
do anything to ascertain whether the complainant consented to the act of intercourse,
then that would establish that the belief of the accused that the complainant was not
consenting was not reasonable. However, this would not be the case if the accused
was suffering from a [cognitive/mental health] impairment at the time of the act
of intercourse and that impairment was a substantial cause of [him/her] not saying
or doing anything to ascertain whether the complainant consented to that act of
intercourse.

[Adopt so much of the definitions of mental health impairment and cognitive
impairment from ss 4C and 23A(8) and (9) Crimes Act as appropriate — see further
[4-304].]
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Sexual intercourse without consent — from 1 June 2022 [5-920]

This is a matter where the accused must prove on the balance of probabilities both that:

1. [he/she] was suffering from a [cognitive/mental health] impairment at the time of
the act of intercourse; AND

2. [his/her] [cognitive/mental health] impairment was a substantial cause of
[him/her] not saying or doing anything to ascertain whether the complainant
consented to the act of intercourse.

[Summarise the evidence and relevant arguments of the parties.]

If the accused has not proved both these matters on the balance of probabilities, then
the Crown will have established beyond reasonable doubt that [his/her] failure to say
or do anything to ascertain whether the complainant consented to the act of intercourse
was such that [his/her] belief the complainant was not consenting was not reasonable
in the circumstances.

If the accused has proved both these matters on the balance of probabilities, then
you cannot use the fact [he/she] did not do or say anything to ascertain whether the
complainant consented to the act of intercourse in considering whether the Crown
has proved beyond reasonable doubt that the accused’s belief in consent was not
reasonable. You must put that fact to one side and consider whether the Crown has
proved beyond reasonable doubt that the accused’s belief in consent was not reasonable
because of other facts and circumstances.

[For aggravated forms of the offence add from [5-840] as appropriate.]

[5-920]  Notes related to consent
1. Although in the following notes reference is made to the NSWLRC’s Report and

to the Second Reading Speech for the amending Act, it is not suggested these can
necessarily be relied on to resolve issues that may arise when interpreting these
provisions: Interpretation Act 1987, s 34(1)(b). Additionally, where the language
used for particular provisions in Pt 3, Div 10, Sub-div 1A of the Crimes Act 1900 is
somewhat similar to the previous legislation, it should not be assumed the meaning
ascribed will automatically conform with previous case law. See GS v R [2022]
NSWCCA 65 at [38]–[41] and Totaan v R [2022] NSWCCA 75 at [78]–[83] for
discussion of approaches to construction of criminal statutes.

2. Section 61HI, provides for the meaning of consent generally, and states:
(1) A person “consents” to a sexual activity if, at the time of the sexual activity,

the person freely and voluntarily agrees to the sexual activity.
(2) A person may, by words or conduct, withdraw consent to a sexual activity

at any time.
(3) Sexual activity that occurs after consent has been withdrawn occurs without

consent.
(4) A person who does not offer physical or verbal resistance to a sexual activity

is not, by reason only of that fact, to be taken to consent to the sexual activity.
(5) A person who consents to a particular sexual activity is not, by reason only

of that fact, to be taken to consent to any other sexual activity.
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[5-920] Sexual intercourse without consent — from 1 June 2022

Example— A person who consents to a sexual activity using a condom is
not, by reason only of that fact, to be taken to consent to a sexual activity
without using a condom.

(6) A person who consents to a sexual activity with a person on one occasion is
not, by reason only of that fact, to be taken to consent to a sexual activity
with—

(a) the person on another occasion, or

(b) another person on that or another occasion.

3. The phrase “at the time of the relevant sexual activity” was added to s 61HI(1) at
the recommendation of the NSWLRC (Report 148: Consent in relation to sexual
offences, September 2020 at p xiii). It did not appear in s 61HE(2) (rep).

4. When describing how free and voluntary consent might be communicated
(s 61HI(1)), the Attorney General said this may include “reciprocating body
language or affirming remarks throughout a sexual encounter”: Second Reading
Speech, Legislative Assembly, Debates, 20 October 2021, at p 7507.

5. Section 61HJ(1) provides that a person does not consent to a sexual activity
in the circumstances listed in s 61HJ(1)(a)–(k). This differs from, for example,
s 61HE(8)(rep) which provided for grounds where it “may be” established that a
person does not consent to a sexual activity. The list of circumstances in s 61HJ(1)
is not exhaustive: s 61HJ(2).

6. There is a distinction between the circumstances listed in ss 61HJ(1)(a)–(d) and
the balance. Section 61HJ(1)(a)–61HJ(1)(d) does not contain a causal component.
For example, s 61HJ(1)(d) provides that a person does not consent to a sexual
activity if “the person is unconscious or asleep”. Accordingly, if the Crown proves
beyond reasonable doubt, for example, that the complainant was unconscious, then
there is no consent. By comparison, there is a causal component for each of the
circumstances listed in s 61HJ(1)(e)–61HJ(1)(k).

7. A number of the circumstances listed in s 61HJ(1) were previously in
s 61HE(5)–(8) (rep) but not all are replicated in identical terms. The following new
circumstances provide that a person does not consent to sexual activity if they:

• do not say or do anything to communicate consent: s 61HJ(1)(a). This is
intended to address what is referred to as the “freeze” response, where a person
may not physically or verbally resist an assault: Second Reading Speech,
above, p 7507; NSWLRC Report, above, at 6.25–6.57; see also s 61HI(4).
How this relates to s 61HK(2), which states that an accused’s belief in consent
to sexual activity is not reasonable if they did not, within a reasonable time
before or at the time of the sexual activity, say or do anything to find out
whether the other person consented, may require consideration in the particular
circumstances of a given case.

• are unconscious or asleep: s 61HJ(1)(d). This is intended to clarify that consent
is only present if the person is awake and conscious at the time of the sexual act,
regardless of anything they may have said or done in the past: Second Reading
Speech, above, p 7509.
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Sexual intercourse without consent — from 1 June 2022 [5-920]

• participate in the sexual activity because of force, fear or force or fear of serious
harm of any kind to the person, another person, an animal or property regardless
of when the force or conduct giving rise to the force occurred, or whether it
occurs as a single instance or as part of an ongoing pattern: s 61HJ(1)(e). While
similar to s 61HE(5)(c) (rep), s 61HJ(1)(d) is broader in scope.

• participate in the sexual activity because of coercion, blackmail or intimidation
whether it occurs as a single instance or as part of an ongoing pattern:
s 61HJ(1)(f). This, and s 61HJ(1)(e), are intended to capture conduct which
may amount to coercive control, not “mere begging and nagging”: Second
Reading Speech, above, p 7509. It is not limited to domestic and family
violence.

• participate in the sexual activity because of a fraudulent inducement:
s 61HJ(1)(k). See further below.

Fraudulent inducement
8. Section 61HJ(1)(k) is in different terms to its predecessor, s 61HE(6)(d) (rep),

which stated that a person did not consent to a sexual activity if they had “any other
mistaken belief about the nature of the activity induced by fraudulent means”.

9. A “fraudulent inducement” is not defined. While s 61HJ(3) provides that a
“fraudulent inducement” does not include a misrepresentation about a person’s
income, wealth or feelings, the conduct that might amount to a fraudulent
inducement is otherwise unlimited. However, the Attorney-General said the
relevant conduct must amount to a “very serious deceit”. The example given
was those cases where sex workers are fraudulently promised payment for sexual
services. The Attorney said that it was unlikely that s 61HI(1)(k) would extend to
“pick-up lines or white lies”: Second Reading Speech, above, p 7510.

10. The use of “because of” in s 61HJ(1)(k) makes clear that there is a
causal connection between the fraudulent inducement and the complainant’s
participation in the relevant sexual activity. This differs from the common law
which provided that consent to an act of sexual intercourse was vitiated by fraud
when the fraud concerned the nature and character of the act: see R v Clarence
(1888) 22 QBD 23 at 43; Papadimitropoulos v The Queen (1957) 98 CLR 249 at
260–261; see also Michael v Western Australia [2007] WASCA 66 at [314]–[333]
for a discussion of the common law and its application.

11. Some guidance about conduct that might constitute a “fraudulent inducement”,
may be found in existing Australian case law in those jurisdictions where the
relevant legislation is similar to that of New South Wales: see for example
s 319(2)(a) Criminal Code (WA) and s 67(1) Crimes Act 1900 (ACT); cf s 348
Criminal Code 1899 (Qld) and the discussion of some of the differences by
Refshauge ACJ in R v Tamawiwy (No 2) (2015) ACTLR 82 at [37]–[52].

12. In Higgins v Western Australia [2016] WASCA 142, Mazza J described a
fraudulent or deceitful representation as one “which is false in fact and which
the maker knows at the time of making it to be false.”: at [142]. By making the
representation, the accused must intend to obtain the complainant’s consent to the
relevant sexual activity when they would not otherwise have consented: Higgins
v Western Australia at [142].
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[5-920] Sexual intercourse without consent — from 1 June 2022

13. In Michael v Western Australia, the majority concluded that the actions of the
accused, who pretended he was a police officer, to induce the complainants,
who were both prostitutes, to engage in sexual intercourse for a reduced, or no,
fee was sufficient to negate consent: at [88] (Steytler, P); [164]–[166] (Miller
JA); cf Heenan AJA at [376]. In R v Tamawiwy (No 2), the accused represented
to the complainant that he was a woman with two young female friends, all
three of whom were willing to have sexual intercourse with the complainant
provided he first engaged in sexual activity with the accused (introduced by a false
name). Refshauge ACJ, who was determining a no case submission, described
the representations as “a serious deception” and “elaborate hoax” and concluded
that a jury might properly find they amounted to fraudulent misrepresentations:
[58], [64]–[66]. Onnis v R [2013] VSCA 271, which concerned multiple case
of procuring sexual penetration by fraud (Crimes Act 1958 (Vic), s 57(2)),
involved conduct similar to that in R v Tamawiwy (No 2): see [7]–[16]. In DPP v
Macfie [2012] VSCA 314, where the offender was charged with procuring sexual
penetration by fraudulent means, he induced young girls to have sex with him by
telling them he was a member of the Mafia, promising them things such as money
and iPhones, also saying that a condition of them joining the Mafia was that they
had sex with him.

14. The Crown should precisely identify the fraudulent inducement from the outset of
the trial: R v Tamawiwy (No 2) at [15].

Knowledge about consent

15. Section 61HK(1) provides that the accused is taken to know that another person
does not consent to a sexual activity if—

(a) the accused actually knows the other person does not consent to the sexual
activity, or

(b) the accused is reckless as to whether the other person consents to the sexual
activity, or

(c) any belief that the accused has, or may have, that the other person consents
to the sexual activity is not reasonable in the circumstances.

16. With the exception of the addition of the word “actually” in s 61HK(1)(a),
s 61HK(1)(a) and 61HK(1)(b) are in relevantly identical terms to s 61HE(3)(a)
and 61HE(3)(b) (rep).

17. Whether an accused’s belief as to consent was “not reasonable in the
circumstances” involves a hybrid subjective/objective test. As to the subjective
aspect, the relevant belief is that of the accused: see O’Sullivan v R [2012]
NSWCCA 45 at [124]–[126]. The onus is on the Crown to prove beyond
reasonable doubt that the accused’s belief was not reasonable in the circumstances.
If there is something in the evidence that may give rise to a possibility the accused
had a belief the complainant was consenting, a direction will be required as to the
need for the Crown to prove beyond reasonable doubt that such a belief was not
a reasonable one. There is no onus on the accused. Assistance with the concept
of “reasonableness” might be derived from Aubertin v Western Australia (2006)
WAR 87 at [25]–[44]; see also Doran v Director of Public Prosecutions [2019]
NSWSC 1191 at [36]–[47].
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Sexual intercourse without consent — from 1 June 2022 [5-920]

18. In determining whether the accused’s belief was “not reasonable in the
circumstances”, s 61HK(2) states that a belief is not reasonable if the accused:

… did not, within a reasonable time before or at the time of the sexual activity, say
or do anything to find out whether the other person consents to the sexual activity.

19. A “reasonable time” is not defined.
20. Section 61HK(3) provides that s 61HK(2) does not apply if, at the time of the

relevant sexual activity, the accused had a cognitive impairment or a mental health
impairment, and the impairment was a substantial cause of the accused not saying
or doing anything. “Mental health impairment” is defined in s 4C Crimes Act.
“Cognitive impairment” is defined by reference to s 23A(8) of the Crimes Act:
s 61HK(3)(a)(i). Both definitions are identical to those found in ss 4 and 5 Mental
Health and Cognitive Impairment Forensic Provisions Act 2020. See [4-304]
“Statutory definitions of mental health and cognitive impairments” in Procedures
for fitness to be tried (including special hearings). The onus of establishing
one of the matters referred to in s 61HK(3) is on the accused on the balance of
probabilities: s 61HK(4).

[The next page is 851]
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Sexual intercourse — cognitive impairment

Section 66F Crimes Act 1900 (NSW)

NOTE: This chapter includes references to ss 61L, 61M, 61N, 61O and 61P,
which were repealed with effect from 1 December 2018 by the Criminal Legislation
Amendment (Child Sexual Abuse) Act 2018 (s 2, LW 30.11.2018). Those provisions
continue to apply to offences committed or alleged to have been committed before
1 December 2018: Crimes Act 1900, Sch 11, Pt 35.

[5-1000]  Introduction
The following section applies to offences committed after the commencement of
the Crimes Amendment (Cognitive Impairment—Sexual Offences) Act 2008, that is,
1 December 2008.

Section 66F Crimes Act 1900 creates two offences. One of having sexual intercourse
with a person who has a cognitive impairment where the accused was responsible
for the care of that person (either generally or at the time of the sexual intercourse):
s 66F(2). The care of a person with a cognitive impairment includes voluntary care,
health professional care, education, home care and supervision and includes care
provided “in the course of a program” at a facility or at home: s 66F(1).

The other offence is having sexual intercourse with a person who has a cognitive
impairment with the intention of taking advantage of that person’s cognitive
impairment: s 66F(3).

The amendments made to s 66F by the Crimes Amendment (Cognitive Impairment
—Sexual Offences) Act 2008 replace the term “intellectual disability” with the term
“cognitive impairment”. “Cognitive impairment” is defined by s 61H(1A), which
provides that a person is cognitively impaired if he or she has:

• an intellectual disability

• developmental disorder (including autism spectrum disorder)

• a neurological disorder

• dementia

• severe mental illness, or

• a brain injury,

that results in the person requiring supervision or social habilitation in connection with
daily life activities.

Somewhat unhelpfully, expressions “supervision” and “social habilitation” are not
defined.

It is suggested that the “supervision” of a person, in this context, may be taken to
mean the power to give directions as to that person’s activities or the obligation to keep
watch over those activities for that person’s protection.
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[5-1000] Sexual intercourse — cognitive impairment

It is suggested that “social habilitation” may be taken to mean the need to gain the
social capacity or skills necessary to function in the community as a self-reliant citizen.

These are suggestions only and judges should consider carefully whether these
meanings, which are incorporated in the draft directions below, should be put to
the jury.

The consent of a person who has a cognitive impairment is not a defence to a charge
under s 66F(2)–(4): s 66F(5).

The consent of a cognitively impaired person is also not a defence to a charge of
indecent assault (s 61L), aggravated indecent assault (s 61M(1)), act of indecency
(s 61N(2)), aggravated act of indecency (s 61O(1A)) or attempts to commit these
offences (s 61P), if the accused:

• was responsible for the care of a cognitively impaired person: s 66F(6)(a), or

• engaged in the conduct with a cognitively impaired person intending to take
advantage of that person’s cognitive impairment: s 66F(6)(b).

Section 66F(7) sets out three defences to a charge arising from s 66F(2)–(4) or (6):

• if the accused did not know the person to whom the charge relates had a cognitive
impairment: s 66F(7)(a)(i)

• the accused was married to the person to whom the charge relates or was their de
facto partner: s 66F(7)(a)(ii), or

• where the act was carried out for a proper medical purpose: s 66F(7)(b).

As the defence of lack of knowledge is likely to be the most common, the draft
directions below deal with that defence only. They will, of course, require modification
if another defence is relied on.

[5-1010]  Prescribed sexual offences
An offence pursuant to s 66F is a “prescribed sexual offence” as defined in s 3 Criminal
Procedure Act 1986. Proceedings for all prescribed sexual offences are subject to the
operation of particular provisions of the Criminal Procedure Act and the Crimes Act.
For further details of these provisions and their application see Evidence given by
alternative means at [1-360] and Closed court, suppression and non-publication
orders at [1-349].

[5-1020]  Suggested direction — s 66F(2)
[The accused] has been charged with having sexual intercourse with a person who has
a cognitive impairment at the time when [he/she] was responsible for the care of that
person.

The Crown must establish, beyond reasonable doubt, each of the four ingredients or
elements of that offence:

1. that [the accused] had sexual intercourse with [the complainant], and
2. that, at the time of that sexual intercourse, [the complainant] was a person who

had a cognitive impairment, and
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Sexual intercourse — cognitive impairment [5-1020]

3. that, at the time of that sexual intercourse, [the accused] knew that
[the complainant] had a cognitive impairment, and

4. that, at the time of that sexual intercourse, [the accused] was responsible for the
care of [the complainant].

[Where appropriate
The Crown does not have to establish that [the complainant] did not consent to the
sexual intercourse which took place. Consent is not an issue in this case.]

In relation to the various ingredients of the offence, that:

1. [The accused] had sexual intercourse with [the complainant]. Sexual intercourse
means, so far as is here relevant … [insert only those parts of the s 61H definition
as are relevant to the particular case. See [5-800]].

2. At the time of the sexual intercourse, [the complainant] was a person who had a
cognitive impairment [refer to the evidence the Crown relies on as it relates to
s 61H(1A) quoted above and the accused’s response to it].

The Crown must establish that [the complainant] had a cognitive impairment
which meant that the person required supervision or social habilitation in
connection with daily life activities.

The supervision of a person in this context means the power to give directions as
to that person’s activities or the obligation to keep watch over those activities for
that person’s protection. The social habilitation of a person in this context means
the training of that person to gain the social capacity or skills necessary to function
in the community as a self-reliant citizen.

The Crown must establish that [the complainant’s] need for supervision or social
habilitation resulted from (or was caused by) the cognitive impairment … [refer
here to the evidence].

3. The Crown must prove beyond reasonable doubt that [the accused] knew that
[the complainant] had a cognitive impairment. It is not enough if the Crown proves
that [the accused] should have known that [the complainant] had a cognitive
impairment. The Crown must establish that [the accused] actually knew. It is not a
question of what you would have known if you were in the accused’s position, or
what a reasonable person would have known. It is a question of what this accused
actually knew. Has the Crown proved beyond reasonable doubt that he knew that
the complainant had a cognitive impairment which meant that he/she required
supervision or social habilitation in connection with daily life activities? In
deciding this issue, you may take into account all of the circumstances, including
those in which the sexual intercourse took place, in deciding what [the accused’s]
state of mind was … [refer to the relevant circumstances].

4. At the time when [the accused] had sexual intercourse with [the complainant],
[the complainant] was under the care of [the accused] in connection with a facility
or program providing services for persons who have cognitive impairments. The
care of a person includes voluntary care, health professional care, education,
home care and supervision. [The accused] may be responsible for the care of the
complainant either generally or at the time of the sexual intercourse.
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[5-1020] Sexual intercourse — cognitive impairment

[Refer to the evidence relied upon by the Crown and the accused’s response to it.]

[5-1030]  Suggested direction — s 66F(3)
[The accused] has been charged with the offence of having sexual intercourse with a
person known by [him/her] to have a cognitive impairment, with the intention of taking
advantage of that person’s cognitive impairment.
The Crown must establish beyond reasonable doubt each of the four ingredients or
elements of that offence:
1. that [the accused] had sexual intercourse with [the complainant], and
2. that, at the time of that sexual intercourse, [the complainant] was a person who

had an a cognitive impairment, and
3. that, at the time of that sexual intercourse, [the accused] knew that

[the complainant] had a cognitive impairment, and
4. that [the accused] had sexual intercourse with [the complainant] with the intention

of taking advantage of [her/his] cognitive impairment.

[Where appropriate
The Crown does not have to establish that [the complainant] did not consent to the
sexual intercourse which took place. Consent is not an issue in this case, and the
accused can be found guilty even if the complainant consented to everything which
happened between him/her and the accused.]
In relation to the various ingredients of the offence, that:
1. [The accused] had sexual intercourse with [the complainant]. Sexual intercourse

means, so far as is here relevant … [insert only those parts of the s 61H definition
as are relevant to the particular case. See [5-800]].

2. At the time of the sexual intercourse, [the complainant] was a person who had a
cognitive impairment [refer to the evidence the Crown relies on as it relates to
s 61H(1A)].
The Crown must establish that [the complainant] had a cognitive impairment
which meant that [she/he] required supervision or social habilitation in connection
with daily life activities.
The supervision of a person in this context means the power to give directions as
to that person’s activities or the obligation to keep watch over those activities for
that person’s protection. The social habilitation of a person in this context means
the training of that person to gain the social capacity or skills necessary to function
in the community as a self-reliant citizen.
The Crown must establish that [the complainant’s] need for supervision or social
habilitation resulted from (or was caused by) the cognitive impairment … [refer
here to the evidence].

3. The Crown must prove beyond reasonable doubt that [the accused] knew that
[the complainant] had a cognitive impairment. It is not enough if the Crown proves
that [the accused] should have known that [the complainant] had a cognitive
impairment. The Crown must establish that [the accused] actually knew. It is not a
question of what you would have known if you were in the accused’s position, or
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Sexual intercourse — cognitive impairment [5-1040]

what a reasonable person would have known. It is a question of what this accused
actually knew. Has the Crown proved beyond reasonable doubt that he knew that
the complainant had a cognitive impairment which meant that he/she required
supervision or social habilitation in connection with daily life activities? In
deciding this issue, you may take into account all of the circumstances, including
those in which the sexual intercourse took place, in deciding what [the accused’s]
state of mind was … [refer to the relevant circumstances].

4. [The accused] had sexual intercourse with [the complainant] with the intention
of taking advantage of [her/his] cognitive impairment. Intention is a state of
mind, and you may take into account all of the circumstances in which the sexual
intercourse took place in determining what [the accused’s] state of mind was …
[refer to the circumstances].

You should consider such things as what [the accused] did or did not do and by what
[he/she] said or did not say. You should look at [his/her] actions before, at the time
of, and after the alleged offence. All these things may shed light on [his/her] intention
at the relevant time.

[5-1040]  Sexual intercourse — intellectual disability (offences under s 66F
committed prior to 1 December 2008)
The following section deals with the law as it stood prior to the enactment of the Crimes
Amendment (Cognitive Impairment—Sexual Offences) Act 2008, that is, 1 December
2008. The amendments made by that Act do not apply in respect of an offence
committed before the commencement of the amendment: Crimes Act, Sch 11, Pt 26.

Section 66F Crimes Act created two offences. One of having sexual intercourse
with a person known by the accused to have an intellectual disability and who was
(at that time) under that person’s authority: s 66F(2). This has been described as
“the carer’s offence”.

The other offence was having sexual intercourse with a person known by the
accused to have an intellectual disability with the intention of taking advantage of that
person’s vulnerability to sexual exploitation: s 66F(3). This has been described as “the
exploitation offence”, and it applies to anyone with knowledge of the complainant’s
disability. See NSW Law Reform Commission, People with an Intellectual Disability
and the Criminal Justice System, Discussion Paper 35, 1994 at [9.18].

For the purposes of s 66F prior to 1 December 2008:
1. “Intellectual disability” meant “an appreciably below average general intellectual

function that results in the person requiring supervision or social habilitation in
connection with daily life activities”: s 66F(1).

2. The phrase “general intellectual function” was not defined. Nor were the
expressions “supervision” and “social habilitation” defined.

3. It is suggested that the “supervision” of a person, in this context, may be taken to
mean the power to give directions as to that person’s activities or the obligation to
keep watch over those activities for that person’s protection.

4. It is suggested that social habilitation may be taken to mean the need to
gain the social capacity or skills necessary to function in the community as a
self-reliant citizen.
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[5-1040] Sexual intercourse — cognitive impairment

With regard to the phrase “under the authority of” in s 66F(2), reference is to be made
to s 61H(2) which provides that, for the purposes of inter alia, s 66F, a person is under
the authority of another person if the person is in the care, or under the supervision
or authority, of the other person. This definition was considered in R v DH (unrep,
14/07/97, NSWCCA).

Section 66F(5) provided that:

A person does not commit an offence under this section unless the person knows that
the person concerned has an intellectual disability.

In the case of a prosecution under s 66F(2), this element should not create difficulty if
the Crown establishes, in accordance with subs (2)(b), that the intellectually disabled
person was under the authority of the accused in connection with any facility or
program providing services to persons who have intellectual disabilities.

[5-1050]  Suggested direction — s 66F(2) (offence committed prior to 1 December
2008)

[The accused] has been charged with the offence of having sexual intercourse with a
person known by [him/her] to have an intellectual disability and who was at the time
under [his/her] authority.

The Crown must establish, beyond reasonable doubt, each of the four ingredients or
elements of that offence:

1. that [the accused] had sexual intercourse with [the complainant], and

2. that, at the time of that sexual intercourse, [the complainant] was a person who
had an intellectual disability, and

3. that, at the time of that sexual intercourse, [the accused] knew that
[the complainant] was such a person, and

4. that, at the time of that sexual intercourse, [the complainant] was under the
authority of [the accused] in connection with a facility or program providing
services for persons who have intellectual disabilities.

[Where appropriate
Because the offence has been created in order to protect persons who are vulnerable to
sexual exploitation, if necessary from themselves, the Crown does not have to establish
that [the complainant] did not consent to the sexual intercourse which took place.
Consent is not an issue in this case.]

In relation to the various ingredients of the offence, that:

1. [The accused] had sexual intercourse with [the complainant]. Sexual intercourse
means, so far as is here relevant … [insert only those parts of the s 61H definition
as are relevant to the particular case. See [5-800]].

2. At the time of the sexual intercourse, [the complainant] was a person who had
an intellectual disability. A person with an intellectual disability is one whose
general intellectual functioning is appreciably below the intellectual functioning
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Sexual intercourse — cognitive impairment [5-1060]

of the average member of the community, and who, as a result of that disability,
requires supervision or social habilitation in connection with that person’s daily
life activities.

A person’s general intellectual functioning is the process by which that person knows
or understands or reasons what or how to do something, or why to do or not to do
something. Members of the community vary greatly in their intellectual functioning,
and the Crown must establish that [the complainant’s] intellectual functioning is
appreciably below the intellectual functioning of an average member of the community.
The Crown must also show that as a result of the disability, [the complainant] requires
supervision or social habilitation.

The supervision of a person in this context means the power to give directions as to that
person’s activities or the obligation to keep watch over those activities for that person’s
protection. The social habilitation of a person in this context means the training of that
person to gain the social capacity or skills necessary to function in the community as
a self-reliant citizen.

The Crown must establish that [the complainant’s] need for supervision or social
habilitation resulted from (or was caused by) the intellectual disability … [refer here
to the relevant lay and expert evidence].

3. The Crown must prove beyond reasonable doubt that [the accused] knew that
[the complainant] had an intellectual disability. It is not enough if the Crown
proves that [the accused] should have known that [the complainant] had an
intellectual disability. The Crown must establish that [the accused] actually
knew. It is not a question of what you would have known if you were in the
accused’s position, or what a reasonable person would have known. It is a
question of what this accused actually knew. Has the Crown proved beyond
reasonable doubt that [the accused] knew that [the complainant] had an intellectual
disability which meant that he/she required supervision or social habilitation in
connection with daily life activities? In deciding this issue, you may take into
account all of the circumstances, including those in which the sexual intercourse
took place, in deciding what [the accused’s] state of mind was … [refer to
relevant circumstances].

4. At the time when [the accused] had sexual intercourse with [the complainant],
[the complainant] was under the authority of [the accused] in connection with
a facility or program providing services for persons who have intellectual
disabilities. One person is under the authority of another person if that person
is in the care of, or under the supervision or authority, of that other person …
[see: s 61H(2)].

[Refer to evidence relied upon by the Crown and the accused’s response to it.]

[5-1060]  Suggested direction — s 66F(3) (offence committed prior to 1 December
2008)
[The accused] has been charged with the offence of having sexual intercourse with
a person known by [him/her] to have an intellectual disability, with the intention of
taking advantage of that person’s vulnerability to sexual exploitation.
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[5-1060] Sexual intercourse — cognitive impairment

The Crown must establish beyond reasonable doubt each of the four ingredients or
elements of that offence:

1. that [the accused] had sexual intercourse with [the complainant], and
2. that, at the time of that sexual intercourse, [the complainant] was a person who

had an intellectual disability, and
3. that, at the time of that sexual intercourse, [the accused] knew that

[the complainant] as such a person, and
4. that [the accused] had sexual intercourse with [the complainant] with the intention

of taking advantage of [her/his] vulnerability to sexual exploitation.

[Where appropriate
The Crown does not have to establish that [the complainant] did not consent to the
sexual intercourse which took place. Consent is not an issue in this case, and the
accused can be found guilty even if [the complainant] consented to everything which
happened between him/her and the accused.]

In relation to the various ingredients of the offence, that:

1. [The accused] had sexual intercourse with [the complainant]. Sexual intercourse
means, so far as is here relevant … [insert only those parts of the s 61H definition
as are relevant to the particular case. See [5-800]].

2. At the time of the sexual intercourse, [the complainant] was a person who had
an intellectual disability. A person with an intellectual disability is one whose
general intellectual functioning is appreciably below the intellectual functioning
of the average member of the community, and who, as a result of that disability,
requires supervision or social habilitation in connection with that person’s daily
life activities. A person’s general intellectual functioning is the process by which
that person knows or understands or reasons what or how to do something or why
to do or not to do something. Members of the community vary greatly in their
intellectual functioning, and the Crown must establish that [the complainant’s]
intellectual functioning is appreciably below the intellectual functioning of an
average member of the community. The Crown must also show that as a result of
the disability [the complainant] requires supervision or social habilitation.
The supervision of a person in this context means the power to give directions
as to that person’s activities or the obligation to keep watch over those activities
for that person’s protection. The social habilitation of a person in this context
means the training of that person to gain the social capacity or skills necessary to
function in the community as a self reliant citizen. The Crown must establish that
[the complainant’s] need for supervision or social habilitation resulted from (or
was caused by) the intellectual disability.

3. The Crown must prove beyond reasonable doubt that [the accused] knew that
[the complainant] had an intellectual disability. It is not enough if the Crown
proves that [the accused] should have known that [the complainant] had an
intellectual disability. The Crown must establish that [the accused] actually knew.
It is not a question of what you would have known if you were in the accused’s
position, or what a reasonable person would have known. It is a question of
what this accused actually knew. Has the Crown proved beyond reasonable

DEC 18 858 CTC 59

https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=currlaw/nswact/1900-40&anchor=sec61h


Sexual intercourse — cognitive impairment [5-1070]

doubt that [the accused] knew that the complainant had an intellectual disability
which meant that he/she required supervision or social habilitation in connection
with daily life activities? In deciding this issue, you may take into account
all of the circumstances, including those in which the sexual intercourse took
place, in deciding what [the accused’s] state of mind was … [refer to relevant
circumstances].

4. [The accused] had sexual intercourse with [the complainant] with the intention
of taking advantage of [her/his] vulnerability to sexual exploitation. Again, an
intention is a state of mind, and you may take into account all of the circumstances
in which the sexual intercourse took place in determining what that state of mind
was … [relevant circumstances must be identified].

You decide intention by considering what [the accused] did or did not do and by what
[he/she] said or did not say. You should look at [his/her] actions before, at the time of,
and after the alleged offence. All these things may shed light on [his/her] intention at
the critical time. [The accused’s] intention to take such advantage of [the complainant]
may be established by the Crown only if the circumstances have been shown to be
such that [he/she] must have had such an intention. The Crown must eliminate any
reasonable doubt as to whether [the accused] did have such an intention.

[5-1070]  Notes
1. For a discussion of s 66F prior to the amendments by the Crimes Amendment

(Cognitive Impairment—Sexual Offences) Act 2008: see R v Grech [1999]
NSWCCA 268; R v Parsons (unrep,17/12/90, NSWCCA) and DPP v WJW (2000)
115 A Crim R 217.

[The next page is 861]
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Sexual touching

Crimes Act 1900 (NSW), ss 61KC, 61KD, 66DA and 66DB

Important note: The directions in ss 292–292E Criminal Procedure Act 1986 apply
to proceedings for these offences which commence from 1 June 2022, regardless of
when the offence was committed: Sch 2, Pt 42. See further [5-200] Directions —
misconceptions about consent in sexual assault trials. The procedure for filing a
Crown or Defence Readiness Hearing Case Management Form requires the parties to
identify, amongst other matters, which directions under ss 292A–292E may be required
at trial. It would be prudent to commence a discussion early in the trial concerning
which of these directions, if any, might be required in a particular trial.

[5-1100]  Introduction
The Criminal Legislation Amendment (Child Sexual Abuse) Act 2018 (the amending
Act) implemented recommendations made by the Royal Commission into Institutional
Responses to Child Sexual Abuse and the Child Sexual Offences Review team to
reform the law with respect to sexual offences. These included repealing the basic and
aggravated offences of indecent assault (former ss 61L and 61M Crimes Act 1900,
respectively) and replacing them with separate offences of sexual touching in ss 61KC
and 61KD for adults, and in ss 66DA and 66DB for children.

The new provisions apply to offences committed on or after 1 December 2018:
Crimes Act 1900, Sch 11, Pt 35.

For offences committed before 1 December 2018 see [5-600] Indecent assault.
“Sexual touching” is defined in s 61HB(1) as a person touching another person in

circumstances a reasonable person would consider to be sexual:
(a) with any part of the body or with anything else, or
(b) through anything, including anything worn by the person doing the touching or

by the person being touched.

The following matters in s 61HB(2) must be considered when deciding whether a
reasonable person would consider touching to be sexual:
(a) whether the area of the body touched or doing the touching is the person’s genital

area or anal area or (in the case of a female person, or transgender or intersex
person identifying as female) the person’s breasts, whether or not the breasts are
sexually developed, or

(b) whether the person doing the touching does so for the purpose of obtaining sexual
arousal or sexual gratification, or

(c) whether any other aspect of the touching (including the circumstances in which
it is done) makes it sexual.

Offences against ss 61KC, 61KD, 66DA and 66DB are “prescribed sexual offences”:
s 3 Criminal Procedure Act 1986. Particular provisions of the Criminal Procedure Act
and the Crimes Act apply to proceedings for such offences: see Evidence given by
alternative means at [1-360]ff, and Closed court, suppression and non-publication
orders at [1-349].

CTC 70 861 OCT 22

https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=currlaw/nswact/1900-40&anchor=sec61kc
https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=currlaw/nswact/1900-40&anchor=sec61kd
https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=currlaw/nswact/1900-40&anchor=sec66da
https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=currlaw/nswact/1900-40&anchor=sec66db
https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=currlaw/nswact/1986-209&anchor=sec292
https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=currlaw/nswact/1986-209&anchor=sec292e
https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=currlaw/nswact/1986-209&anchor=sec292a
https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=currlaw/nswact/1986-209&anchor=sec292e
https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=currlaw/nswact/2018-33
https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=archlaw/nswact/1900-40/2018-11-28&anchor=sec61l
https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=archlaw/nswact/1900-40/2018-11-28&anchor=sec61m
https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=currlaw/nswact/1900-40&anchor=sec61kc
https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=currlaw/nswact/1900-40&anchor=sec61kd
https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=currlaw/nswact/1900-40&anchor=sec66da
https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=currlaw/nswact/1900-40&anchor=sec66db
https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=currlaw/nswact/1900-40&anchor=sch11pt35
https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=currlaw/nswact/1900-40&anchor=sec61hb
https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=currlaw/nswact/1900-40&anchor=sec61hb
https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=currlaw/nswact/1900-40&anchor=sec61kc
https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=currlaw/nswact/1900-40&anchor=sec61kd
https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=currlaw/nswact/1900-40&anchor=sec66da
https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=currlaw/nswact/1900-40&anchor=sec66db
https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=currlaw/nswact/1986-209&anchor=sec3
https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=currlaw/nswact/1986-209
https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=currlaw/nswact/1900-40


[5-1100] Sexual touching

See also: Criminal Practice and Procedure NSW at [8-s 61KC], [8-s 61KD],
[8-s 66DA] and [8-s 66DB].

[5-1110]  Suggested direction — basic offence (s 61KC) — until 31 May 2022
Note: It is good practice to provide the four elements of the offence to the jury
in written form.

The suggested direction is based on the offence in s 61KC(a). For incitement
offences see the commentary at [5-1170] Notes — Incitement offences.

It is suggested that consideration be given to whether it is more helpful to explain
the competing cases of the parties overall for the jury after identifying the separate
elements of the offence or as the directions are given for each element.

For the suggested direction for offences involving a child, see [5-1150] Suggested
direction — sexually touching a child under 10 (s 66DA).

The accused is charged with sexual touching. The Crown case is that [briefly outline
the incident/s to which the charge relates].
To prove the accused is guilty, the Crown must prove beyond reasonable doubt each
of the following four elements which make up the offence.
1. the accused intentionally touched the complainant;
2. the touching was sexual;
3. the complainant did not consent to being touched in that way; and
4. the accused knew the complainant did not consent.

You can only find the accused guilty if the Crown proves each element beyond
reasonable doubt. If the Crown fails to prove any one of them you must find the accused
not guilty.
1. The accused intentionally touched the complainant

The slightest contact with the complainant is enough to amount to touching.
The touching does not have to be a hostile or aggressive act or one that caused the
complainant fear or pain, but it must be an intentional touching; not an accidental
touching.

2. The touching was sexual
Sexual touching means touching another person with any part of the body [add
where relevant: “or with anything else, or through anything, including through
anything worn by the person doing the touching or by the person being touched”],
in circumstances where a reasonable person would consider the touching to be
sexual.
In determining whether a reasonable person would consider the touching was
sexual, you should consider everything that you regard as relevant, but there are
some particular matters you are required to take into account. They are:
• the part of the body touched, [or if appropriate: “or doing the touching”].

Was it the genital or anal area or [only in the case of a female person, or
a transgender/intersex person identifying as female: the breasts [and add
where relevant: whether or not the breasts are sexually developed]]?
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• whether the person doing the touching did so for the purpose of obtaining
sexual arousal or sexual gratification.

• was there any other aspect of the touching (including the circumstances in
which it was done) which made it sexual?

The Crown is not required to prove any particular one of these matters. They
are matters you are required to take into account, along with anything else you
consider to be relevant when you are deciding whether the Crown has proved that
the touching was “sexual”.

[Where appropriate: A touching done for genuine medical or hygienic purposes is not
a sexual touching. As that is what the accused says was the reason for the touching in
this case, it is a matter for the Crown to prove beyond reasonable doubt that it was not
done for such a purpose.]

3. The sexual touching was done without the complainant’s consent
The third element concerns the complainant’s state of mind. The Crown must
prove that the sexual touching was done without [her/his] consent.
Consent means that a person freely and voluntarily agrees to something. So, the
Crown is required to prove the complainant did not freely and voluntarily agree
to the sexual touching.
You are concerned with whether the complainant did not consent to the touching at
the time the touching occurred. What the complainant’s state of mind was before
or after the touching might provide a guide, but the question is whether the Crown
has proved that [she/he] was not consenting at the time the touching occurred.
[Where appropriate: The complainant said in evidence that [she/he] did not
consent to being sexually touched. If you accept that evidence, then you could be
satisfied the Crown has proved this element.]
In deciding whether you accept that the complainant was not consenting you may
also take into account any of the following:
(a) Consent obtained after persuasion is still consent, provided that ultimately it

is given freely and voluntarily.
(b) Consent, or lack of consent, may be indicated by what the complainant said or

did. In other words, the complainant’s words or actions, or both, may indicate
whether or not there was consent.

(c) A person who does not offer actual physical resistance to sexual touching is
not, by reason only of that fact, to be regarded as consenting to that touching.
There is no legal requirement for a person to physically resist before a jury
can find that the person did not consent.

[If applicable, add one or more of the following [s 61HE(5)–(6)]:
The law provides that a person does not consent to sexual touching:

• if they do not have the capacity to consent, including because of their age or
cognitive incapacity, or

• if they did not have the opportunity to consent because they were unconscious
or asleep, or
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• if they consent because of threats of force or terror (whether the threats are
against, or the terror is instilled in, them or another person), or

• if they consent because they were unlawfully detained, or

• if the person consented under a mistaken belief:
– as to the other person’s identity, or
– that the other person is married to the person, or
– that the sexual activity is for health or hygienic purposes, or
– about the nature of the activity that has been induced by fraudulent means.]

[If applicable, add one or more of the following [s 61HE(8)]:
It may be established that the complainant did not consent to the sexual touching if:

• [she/he] consented while substantially intoxicated by alcohol or any drug, or

• [she/he] consented because of intimidatory or coercive conduct, or other threat,
even though that conduct does not involve a threat of force, or

• [she/he] consented because of the abuse of a position of authority or trust.

If you are satisfied the complainant consented in that circumstance, it does not
necessarily follow that you should be satisfied beyond reasonable doubt [she/he]
did not consent. The essential matter the Crown must prove is that the complainant
did not consent in the sense that [she/he] did not freely and voluntarily agree to
the sexual touching.]

To repeat what I have said, the third element the Crown must prove concerns the
complainant’s state of mind. The Crown must prove the complainant did not consent
to the sexual touching at the time it occurred.

4. The accused knew the complainant did not consent
The fourth element concerns the accused’s state of mind. The Crown is required
to prove the accused knew the complainant did not consent to the sexual touching.
This is a question about what the accused’s state of mind actually was. It is not a
question about what you or anyone else would have known, thought or believed
in the circumstances. It is what [he/she] knew, thought or believed.
You must consider all of the circumstances, including any steps taken by the
accused to make sure the complainant consented to the sexual touching.

[Add, if appropriate: The law is that any intoxication of the accused that was
self-induced must be ignored. If you consider that [he/she] was intoxicated by
voluntarily drinking alcohol [or taking drugs], you must ignore that and decide this
element by considering what [his/her] state of mind would have been if [he/she] had
not been intoxicated.]
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The law says the Crown will have proved the accused knew the complainant did not
consent to sexual touching if: [refer only to those of the following matters that arise
from the evidence — see further [5-1120] Notes below]

(a) the accused knew the complainant did not consent; or

(b) the accused was reckless as to whether the complainant consented because [he/she]
realised there was a possibility [she/he] did not consent; or

(c) the accused was reckless as to whether the complainant consented because [he/she]
did not even think about whether [she/he] consented but went ahead not caring, or
considering it was irrelevant whether [she/he] consented; or

(d) the accused may have actually believed the complainant consented, but [he/she]
had no reasonable grounds for that belief; or

(e) the accused knew the complainant consented under a mistaken belief about [refer
to those parts of s 61HE(6) that may apply].

To repeat what I said at the beginning of these directions, you can only find the accused
guilty if the Crown proves each of the four elements beyond reasonable doubt. If the
Crown fails to prove any one of them you must find the accused not guilty.

[5-1115]  Suggested direction — basic offence (s 61KC) — from 1 June 2022
Notes:

1. Sections 61HF–61HK Crimes Act 1900 which relate to consent and proof of
consent apply to offences committed from 1 June 2022. See [5-900] Sexual
intercourse without consent — from 1 June 2022 and [5-920] Notes related
to consent for the commentary related to these provisions. See also the notes
preceding the suggested direction at [5-1110] above.

2. The suggested direction is framed in terms of what the Crown is required to prove.
It is a matter of discretion as to how often it is appropriate to remind the jury that
the accused is not obliged to prove anything.

The accused is charged with sexual touching. The Crown case is that [briefly outline
the incident/s to which the charge relates].

To prove the accused is guilty, the Crown must prove beyond reasonable doubt each
of the following four elements which make up the offence.

1. the accused intentionally touched the complainant;

2. the touching was sexual;

3. without the complainant’s consent to being touched in that way; and

4. the accused knew the complainant did not consent.

You can only find the accused guilty if the Crown proves each element beyond
reasonable doubt. If the Crown fails to prove any one of these elements you must find
the accused not guilty.
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1. The accused intentionally touched the complainant
The slightest contact with the complainant is enough to amount to touching.

The touching does not have to be a hostile or aggressive act or one that caused the
complainant fear or pain, but it must be an intentional touching; not an accidental
touching.

2. The touching was sexual
Sexual touching means touching another person with any part of the body [add where
relevant: “or with anything else, or through anything, including through anything worn
by the person doing the touching or by the person being touched”], in circumstances
where a reasonable person would consider the touching to be sexual.

In determining whether a reasonable person would consider the touching was sexual,
you should consider everything that you regard as relevant, but there are some
particular matters you are required to take into account. They are:

• the part of the body touched, [or if appropriate: “or doing the touching”]. Was
it the genital or anal area or [only in the case of a female person, or a
transgender/intersex person identifying as female: the breasts [and add where
relevant: whether or not the breasts are sexually developed]]?

• whether the person doing the touching did so for the purpose of obtaining sexual
arousal or sexual gratification.

• was there any other aspect of the touching (including the circumstances in which
it was done) which made it sexual?

The Crown is not required to prove any particular one of these matters. They are matters
you are required to take into account, along with anything else you consider to be
relevant when you are deciding whether the Crown has proved that the touching was
“sexual”.

[Where appropriate: A touching done for genuine medical or hygienic purposes is not
a sexual touching. As that is what the accused says was the reason for the touching in
this case, it is a matter for the Crown to prove beyond reasonable doubt that it was not
done for such a purpose.]

3. Without the complainant’s consent
This element concerns the complainant’s state of mind. The Crown must prove beyond
reasonable doubt that the complainant did not consent to the sexual touching.

Everyone has a right to choose whether or not to participate in sexual touching.
A person cannot presume that another person is consenting. Consensual sexual
touching involves ongoing and mutual communication and decision-making and free
and voluntary agreement between the persons participating in the sexual touching.
[s 61HF]

[If required (s 292A Criminal Procedure Act 1986 — circumstances in
which non-consensual activity occurs): However, you should bear in mind that
non-consensual sexual activity can occur in many different circumstances and between
different kinds of people including people who know one another, or are married to one
another, or who are in an established relationship with one another.] [See [5-200]]
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A person consents to sexual touching if, at the time of the touching, [she/he] freely
and voluntarily agrees to the touching: [s 61HI(1)]. Consent can be given verbally or it
can be expressed by actions. However, a person who does not offer physical or verbal
resistance to a sexual activity is not, by reason only of that fact, to be taken to consent
to the sexual activity: [s 61HI(4)].

[If applicable — circumstances in which there is no consent — s 61HJ:

The law provides that circumstances in which a person does not consent to sexual
touching include if you are satisfied beyond reasonable doubt that the person [refer
only to those that apply]:

(a) does not say or do anything to communicate consent,
(b) does not have the capacity to consent to the sexual touching,
(c) is so affected by alcohol or another drug as to be incapable of consenting to the

sexual touching,
(d) is unconscious or asleep,
(e) participates in the sexual touching because of force, fear of force or fear of serious

harm of any kind to [her/him], another person, an animal or property (regardless
of when the force or the conduct giving rise to the fear occurred or whether it
occurred as a single instance or as part of an ongoing pattern),

(f) participates in the sexual touching because of coercion, blackmail or intimidation
(regardless of when the coercion, blackmail or intimidation occurred or whether
it occurred as a single instance or as part of an ongoing pattern),

(g) participates in the sexual touching because [she/he] or another person is unlawfully
detained,

(h) participates in the sexual touching because [she/he] is overborne by the abuse of
a relationship of authority, trust or dependence,

(i) participates in the sexual touching because [she/he] is mistaken about the nature
of the touching,

(j) participates in the sexual touching because [she/he] is mistaken about the purpose
of the touching (including about whether the touching is for health, hygienic or
cosmetic purposes),

(k) participates in the sexual touching with another person because [she/he] is
mistaken about the identity of the other person or because [she/he] is mistaken
that [she/he] is married to the other person, or

(l) participates in the sexual touching because of a fraudulent inducement. [If
appropriate: A misrepresentation about a person’s income, wealth or feelings
[refer only to that or those which apply] is not a “fraudulent inducement”.

Summarise the evidence and relevant arguments of the parties.]

[If applicable — persuasion: Consent that is obtained after persuasion is still consent
provided that ultimately it is given freely and voluntarily.]

[If applicable — withdrawal of consent: A person may withdraw consent to sexual
touching at any time: [s 61HI(2)]. If the touching occurs, or continues, after consent has
been withdrawn then it occurs without consent: [s 61HI(3)]. If the Crown has proved

CTC 70 867 OCT 22



[5-1115] Sexual touching

beyond reasonable doubt that the complainant withdrew consent and that the touching
occurred or continued after that point in time, then you would find the occurrence or
continuation of the sexual touching was without the complainant’s consent. Summarise
the evidence and relevant arguments of the parties.]

[If applicable — consent to a different act of sexual touching [s 61HI(5)]: A person
who consents to a particular sexual activity is not, by reason only of that fact, to be
taken to consent to any other sexual activity. There is evidence the complainant may
have consented to [describe relevant sexual activity]. If you decide [she/he] may have
consented to that activity, it does not follow that for that reason only [she/he] may have
consented to the sexual touching alleged by the Crown. [Summarise the evidence and
relevant arguments of the parties.]

[If applicable — consent to sexual activity with accused on a different occasion
(s 61HI(6)(a)): A person who consents to a sexual activity with a person on one
occasion is not, by reason only of that fact, to be taken to consent to a sexual activity
with that person on another occasion. There is evidence the complainant may have
consented to [describe sexual activity and occasion] with the accused. If you decide
the complainant may have consented to that activity, it does not follow that for that
reason only [she/he] consented to the sexual activity alleged by the Crown.

Summarise the evidence and relevant arguments of the parties.]

[If applicable — consent to sexual activity with another person on same or another
occasion (s 61HI(6)(b)):

A person who consents to a sexual activity with a person is not, by reason only
of that fact, taken to consent to a sexual activity with another person on that or
another occasion. There is evidence the complainant may have consented to [describe
sexual activity and occasion] with [name of person]. If you decide [she/he] may have
consented to that activity, it does not follow that for that reason only [she/he] consented
to the sexual touching with the accused alleged by the Crown. Summarise the evidence
and relevant arguments of the parties.]

4. The accused knew the complainant did not consent
This element concerns the accused’s state of mind. The Crown must prove beyond
reasonable doubt that the accused knew the complainant did not consent to the sexual
touching alleged.

The Crown has no direct evidence about what the accused’s state of mind was at that
time. The Crown asks you to infer or conclude that the accused knew the complainant
was not consenting on the basis of the facts and circumstances which it has sought to
prove occurred.

[Give direction as to Inferences [see [3-150]] or remind jury if already given.]

For the purpose of deciding whether the Crown has proved this element, you must
consider all the circumstances of the case, including what, if anything, the accused said
or did: [s 61HK(5)(a)]. [Add, if appropriate — self-induced intoxication: However,
intoxication of the accused that was self-induced must be ignored. If you consider
[he/she] was intoxicated by voluntarily drinking alcohol [or taking drugs], you must
decide if the Crown has proved this element by considering what [his/her] state of
mind would have been if [he/she] had not been intoxicated: [s 61HK(5)(b)]].
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The Crown will have proved the accused knew the complainant did not consent if it
proves that [refer only to those of the following that arise from the evidence]:
1. the accused actually knew the complainant did not consent to the sexual touching;

or
2. the accused was reckless as to whether the complainant consented to the sexual

touching;
3. any belief the accused had, or may have had, that the complainant consented to

the sexual touching was not reasonable in the circumstances.

It is important to bear in mind that it is for the Crown to prove this. As you are well
aware, there is no obligation upon the accused to prove anything.
[Actual knowledge — s 61HK(1)(a): Summarise the evidence and relevant arguments
of the parties.]
[Recklessness — s 61HK(1)(b)]
To establish that the accused was reckless as to whether the complainant consented to
the sexual touching, the Crown must prove, beyond reasonable doubt, either:
(a) that the accused failed to consider whether or not the complainant was consenting

at all, and just went ahead with the sexual touching, even though the risk [she/he]
was not consenting would have been obvious to someone with the accused’s
mental capacity had [he/she] turned [his/her] mind to it, or

(b) the accused realised the possibility that the complainant was not consenting but
went ahead with the sexual touching regardless of whether [she/he] was consenting
or not.

[Summarise the evidence and relevant arguments of the parties.]
[Belief in consent that was not reasonable in the circumstances — s 61HK(1)(c):
If, on the basis of the evidence led in the trial, you decide there is a possibility the
accused had, or may have had, a belief that the complainant consented, the Crown must
prove beyond reasonable doubt that the belief was not reasonable in the circumstances.
The Crown case is that you would find that any such belief was not reasonable in the
circumstances because [state Crown’s contention].
[If appropriate — s 61HK(2): A belief that the complainant consented to the sexual
touching is not reasonable if the Crown satisfies you beyond reasonable doubt the
accused did not, within a reasonable time before, or at the time of, the sexual touching,
say or do anything to find out if the complainant consented.
Whether it was reasonable in the circumstances for the accused to believe the
complainant was consenting to the sexual touching is judged according to community
standards. You ask yourself what would an ordinary person in the accused’s position
have believed at the relevant time having regard to all the circumstances of the case [If
appropriate: other than the accused’s self-induced intoxication]?
[Summarise the evidence and relevant arguments of the parties.]
[If applicable — cognitive or mental health impairment as a substantial cause of
the accused not saying or doing anything (s 61HK(3)–(4)):
If the Crown has proved beyond reasonable doubt that the accused did not say or
do anything to ascertain whether the complainant consented to the sexual touching,
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then that would establish that the belief of the accused that the complainant was not
consenting was not reasonable. However, this would not be the case if the accused
was suffering from a [cognitive/mental health] impairment at the time of the sexual
touching and that the impairment was a substantial cause of [him/her] not saying or
doing anything to ascertain whether the complainant consented to that sexual touching.
[Adopt so much of the definitions of mental health impairment and cognitive
impairment from ss 4C and 23A(8) and (9) Crimes Act as appropriate — see further
[4-304].]
This is a matter where the accused must prove on the balance of probabilities both that:
1. [he/she] was suffering from a [cognitive/mental health] impairment at the time of

the sexual touching; AND
2. [his/her] [cognitive/mental health] impairment was a substantial cause of

[him/her] not saying or doing anything to ascertain whether the complainant
consented to the sexual touching.

[Summarise the evidence and relevant arguments of the parties.]
If the accused has not proved both these matters on the balance of probabilities, then
the Crown will have established beyond reasonable doubt that [his/her] failure to say
or do anything to ascertain whether the complainant consented to the sexual touching
was such that [his/her] belief the complainant was not consenting was not reasonable
in the circumstances.
If the accused has proved both these matters on the balance of probabilities, then
you cannot use the fact [he/she] did not do or say anything to ascertain whether
the complainant consented to the sexual touching in considering whether the Crown
has proved beyond reasonable doubt that the accused’s belief in consent was not
reasonable. You must put that fact to one side and consider whether the Crown has
proved beyond reasonable doubt that the accused’s belief in consent was not reasonable
because of other facts and circumstances.
[For aggravated forms of the offence add from [5-1130] as appropriate.]

[5-1120]  Notes
1. It is important to tailor the directions to the circumstances and issues in the

particular trial. Where the only issue is whether the alleged act occurred, or
whether the accused was the offender and there is no issue about the complainant
not consenting, it may be confusing to direct the jury about aspects of the definition
of consent in s 61HE(6) (for offences up to 31 May 2022) and ss 61HJ(1) (i) and
(j) (for offences from 1 June 2022) that do not apply. See R v Mueller (2005) 62
NSWLR 476 at [3]–[4] and [42].

2. The Crown must prove the alleged complainant did not consent. What amounts
to knowledge of consent and how consent may be negated is addressed in detail
in s 61HE (for offences up to 31 May 2022) and ss 61HJ and 61HK (for offences
from 1 June 2022).

3. Consent is not an element of a sexual touching offence if the alleged victim is a
child: s 61HE(1) (for offences up to 31 May 2022) and s 61HG(1) (for offences
from 1 June 2022) lists the offences to which the definition of consent applies.
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4. The exception for genuine or proper medical or hygienic purposes in s 61HB(3)
may be excluded when the relevant acts giving rise to the offence occurred during
a medical examination: Decision Restricted [2020] NSWCCA 138 at [51]–[65].
There is no requirement that the sole purpose of touching in such a context be for
sexual gratification. The exception is only engaged when the relevant act is carried
out for proper medical purposes: at [51]; see also [99].

5. Evidence that, at the relevant time, the accused was intoxicated cannot be taken
into account if it was self-induced: s 61HE(4)(b) (for offences up to 31 May 2022)
and s 61HK(5)(b) (for offences from 1 June 2022).

6. Where a trial involves an offence of sexual touching and an offence of indecent
assault (Crimes Act, s 61M, now repealed) separate consent directions are
required: Holt v R [2019] NSWCCA 50 at [64].

[5-1130]  Suggested direction — aggravated offence (s 61KD)
If the Crown has charged the accused with an aggravated offence, adapt so much of the
suggested direction for the basic offence as is appropriate and continue with whichever
of the following aggravated circumstances have been relied upon.

Because it is possible for the jury to reach different verdicts, it may avoid confusion if
they are provided with a written list of possible verdicts (a “verdict sheet”), particularly
if the trial involves multiple counts.

The final element the Crown must prove beyond reasonable doubt is that the offence
was aggravated because [specify circumstance of aggravation]. You only need to
consider this element if you are satisfied the Crown has proved the first four elements
of the offence beyond reasonable doubt.

In company — s 61KD(2)(a)
[This direction is based upon the sexual touching being carried out by the accused
in the presence of an alleged co-offender in his/her company. Modification will be
required if the roles are different.]

It is an aggravating circumstance if the offence was committed in the company of
another person or persons. The Crown alleges the accused committed the offence when
[he/she] was in the company of [alleged co-offender]. The Crown case is that when the
accused sexually touched the complainant, [alleged co-offender] was [specify nature
of presence].

The Crown will prove the offence was committed “in company” if it proves beyond
reasonable doubt:

(a) the accused and [alleged co-offender] shared a common purpose that the
complainant would be sexually touched;
and

(b) [alleged co-offender] was physically present when the sexual touching occurred.

For [alleged co-offender] to be “physically present”, the Crown must prove [he/she]
was sufficiently close [refer only to those of the following the Crown relies on]:

(a) to intimidate or coerce the complainant in relation to the sexual touching;
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or
(b) to encourage or support the accused in sexually touching the complainant.

It is not enough for the Crown to prove either the accused shared a common purpose
with [alleged co-offender] that the complainant would be sexually touched, or that
[alleged co-offender] was physically present. The Crown must prove both of these
beyond reasonable doubt before you can conclude the offence was committed in
company.
[If appropriate, add: It is not enough [alleged co-offender] shared a common purpose
with the accused that the complainant would be sexually touched, but was not
physically present in the way in which I have defined that concept. For example, it
would not be enough if [alleged co-offender] was somewhere else acting as a look-out,
or had provided encouragement to the accused at some time before the sexual touching
occurred.]
[Summarise the evidence relied on by the Crown and the defence case.]

Under authority — s 61KD(2)(b)
The Crown alleges the aggravating circumstance that the offence was committed when
the complainant was under the authority of the accused. To establish this, the Crown
must prove the complainant was under [his/her] care, supervision or authority [whether
generally or at the time of the offence]. It is a matter for you to determine whether the
evidence establishes the complainant was under the care, supervision or authority of
the accused.
[Summarise the evidence relied on by the Crown and the defence case].]

Complainant has serious physical disability or cognitive impairment —
61KD(2)(c), (d)
It is an aggravating circumstance if the offence was committed while the complainant
had a [serious physical disability OR cognitive impairment].
The law recognises a variety of forms of “cognitive impairment”, including where a
person has a [nominate the form of cognitive impairment according to the list in s 61HD
and in accordance with the evidence relied on in the particular case].
OR
The law does not define what a “serious physical disability” is. That is a matter for you
to decide. However, it is an ordinary English phrase, and you should give it its ordinary
English meaning. It obviously focuses on disability of the body, as opposed to the mind
and requires you to evaluate whether there was a disability that was a serious one.
To prove this element, the Crown relies upon the evidence of [summarise relevant
evidence].
That evidence [has/has not] been disputed. [Summarise defence case as necessary.]

Conclusion
If you are satisfied the Crown has proved all five elements of the aggravated offence of
sexual touching in the indictment beyond reasonable doubt you must find the accused
guilty. When asked for the verdict [for this count], your foreperson would simply
announce, “guilty”.
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Sexual touching [5-1140]

If you are satisfied the Crown has only proved the first four elements of the basic
offence of sexual touching, but has not proved the element of aggravation, then you
would acquit the accused of the aggravated offence and return a verdict of guilty for
the basic offence. When asked for the verdict [for this count], your foreperson would
announce, “not guilty of aggravated sexual touching but guilty of sexual touching”.

If you are not satisfied the Crown has proved any one of the four elements of the basic
offence of sexual touching, then you would acquit the accused completely. When asked
for the verdict [for this count], your foreperson would simply announce, “not guilty”.

[5-1140]  Notes — aggravated sexual touching — under s 61KD
1. As indicated in the suggested direction, the “circumstances of aggravation” for a

charge against s 61KD are listed in s 61KD(2).

2. An alternative verdict for the basic offence in s 61KC is available for a charge
under s 61KD: s 80AB(1).

3. To establish that the offence was committed in company, the Crown must show
another person was physically present and shared a common purpose with the
accused: R v Button (2002) 54 NSWLR 455 at [120]. Whether or not another
person is physically present depends on what was described in Button at [125] as:

… the coercive effect of the group. There must be such proximity as would enable
the inference that the coercive effect of the group operated, either to embolden
or reassure the offender in committing the crime, or to intimidate the victim into
submission.

See also R v ITA [2003] NSWCCA 174 at [137]–[140].

Mere presence of another person is not sufficient: R v Crozier (unrep, 8/3/96,
NSWCCA); Kelly v The Queen (1989) 23 FCR 463 at 466. The complainant’s
perspective (of being confronted with more than one person) is relevant but not
determinative. “If two or more persons are present, and share the same purpose,
they will be ‘in company’, even if the victim was unaware of the other person”:
Button at [120]. It is sufficient if the complainant is confronted by the “combined
force of two or more persons”, even if the other person(s) did not intend to
physically participate if required: R v Leoni [1999] NSWCCA 14 at [20] (referring
to the judgment of King CJ in R v Broughman (1986) 43 SASR 187 at 191); applied
in R v Villar [2004] NSWCCA 302 at [68]. Proof of this aggravating circumstance
does not depend upon the other person being convicted of the same offence: Villar
at [69].

4. As to whether the alleged victim is under the authority of the accused
(s 61KD(2)(b)), s 61H(2) provides that “a person is under the authority of another
person if [they are] in the care, or under the supervision or authority, of the other
person”. In KSC v R [2012] NSWCCA 179 at [125], McClellan CJ at CL (Davies
and Fullerton JJ agreeing) concluded that the components in the definition of care
and supervision made plain the nature of the relationship to which section was
directed and that each of the words “care”, “supervision” and “authority” were
ordinary English words a jury would have no difficulty understanding. See also
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[5-1140] Sexual touching

R v Howes [2000] VSCA 159 at [4]; R v MacFie [2000] VSCA 173 at [18], [21].
It is not confined to relationships based on a legal right or power: Howes at [50];
MacFie at [20]–[21].

5. “Serious physical disability” (s 61KD(3)(d)) is not defined but is capable of
encompassing a vast array of different conditions: JH v R [2021] NSWCCA 324
at [38]. In JH v R, it was held that this term did not require explication as the words
mean what they say and are capable of being applied by a jury: [24]–[25].

6. “Cognitive impairment” is defined in s 61HD and provides that a person has such
an impairment if they have:
(a) an intellectual disability, or
(b) a developmental disorder (including an autistic spectrum disorder), or
(c) a neurological disorder, or
(d) dementia, or
(e) a severe mental illness, or
(f) a brain injury,
that results in the person requiring supervision or social habilitation in connection
with daily life activities.

[5-1150]  Suggested direction — sexually touching a child under 10 (s 66DA)
Note: It is good practice to provide the elements of the offence to the jury in
written form.

This direction can be adapted for an offence involving a child against s 66DB. For
incitement offences see the commentary at [5-1170] Notes — Incitement offences.

It is suggested that consideration be given to whether it is more helpful to explain
the competing cases of the parties overall for the jury after identifying the separate
elements of the offence or as the directions are given for each element.

The accused is charged with sexually touching the complainant. The Crown case is
that [briefly outline the incident/s to which the charge relates].

Before you can find the accused is guilty, the Crown must prove beyond reasonable
doubt each of the following elements of the offence.

1. the complainant was a child under 10 years old;
2. the accused intentionally touched the complainant; and
3. the touching was sexual.

You can only find the accused guilty if the Crown proves each element beyond
reasonable doubt. If the Crown fails to prove any one of them then you must find the
accused not guilty.

1. The complainant was a child under 10
The law says a child is a person who is under the age of 10 years. In this case
there is no dispute the complainant was a child of [age] at the time specified on
the indictment. [This will require adaptation if the complainant’s age is disputed].
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Sexual touching [5-1160]

2. The accused intentionally touched the complainant

The slightest contact with the complainant is enough to amount to touching. The
touching does not have to be a hostile or aggressive act or one that caused the
complainant fear or pain, but it must be an intentional touching; not an accidental
touching.

3. The touching was sexual

Sexual touching means touching another person with any part of the body [add
where relevant: “or with anything else, or through anything, including through
anything worn by the person doing the touching or by the person being touched”],
in circumstances where a reasonable person would consider the touching to be
sexual.

In determining whether a reasonable person would consider the touching was
sexual, you should consider everything you regard as relevant, but there are some
particular matters you are required to take into account. They are:

• the part of the body touched, [or if appropriate: “or doing the touching”].
Was it the genital or anal area or [only in the case of a female person, or a
transgender/intersex person identifying as female: the breasts [and add where
relevant: whether or not the breasts are sexually developed]]?

• whether the person doing the touching did so for sexual arousal or sexual
gratification.

• was there any other aspect of the touching (including the circumstances in
which it was done) which made it sexual?

The Crown is not required to prove any particular one of these matters. They
are matters you are required to take into account, along with anything else you
consider to be relevant when you are deciding whether the Crown has proved the
touching was “sexual”.

[Where appropriate: Touching done for genuine medical or hygienic purposes
is not sexual touching. As that is what the accused says was the reason for the
touching in this case, it is a matter for the Crown to prove beyond reasonable doubt
that it was not done for such a purpose.]

[If the circumstances of the particular case require it: Some sexual offences require
the Crown to prove the complainant did not consent. But where the alleged offence
involves a child, consent is irrelevant. The law says that children cannot consent to
sexual activity.]

If you find that the Crown has proved all three elements of the offence beyond
reasonable doubt, then your verdict should be “guilty”. However, if you are not
satisfied the Crown has proved any one element of the offence, then your verdict should
be “not guilty”.

[5-1160]  Notes — sexual touching of a child
1. Section 80AF Crimes Act 1900, which addresses the situation where there is some

uncertainty about the timing of a particular offence or offences against a child,

CTC 70 875 OCT 22

https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=currlaw/nswact/1900-40&anchor=sec80af


[5-1160] Sexual touching

may require consideration. The section may only be invoked at the commencement
of a trial; it cannot be invoked to address uncertainties that arise during the trial:
Stephens v The Queen [2022] HCA 31 at [45]–[46].

2. The suggested direction at [5-1150] could be adapted for an offence of sexually
touching a young person between 16 and 18 years old under special care in s 73A.
“Special care” is broadly defined in s 73A(3).

[5-1170]  Notes — incitement offences

1. The offences of sexual touching include inciting an alleged victim to sexually
touch the alleged offender or a third person, or inciting a third person to
sexually touch the alleged victim (ss 61KC(b)–(d), 61KD(b)–(d), 66DA(b)–(d)
and 66DB(b)–(d)).

2. It is not an offence to incite an offence where the offence is constituted by inciting
another person to sexual touching: s 80G(5)(a).

3. “Incite” is not defined in the Act. Its meaning was discussed in R v Eade [2002]
NSWCCA 257, where Smart AJ observed at [59]–[60]:

In Young v Cassells (1914) 33 NZLR 852 Stout CJ…said: “The word ‘incite’ means
to rouse; to stimulate; to urge or spur on; to stir up; to animate.” In R v Massie
[1999] VR 542 at 564, Brooking JA, with whom Winneke P and Batt JA agreed,
said of ‘incite’, “common forms of behaviour covered by the word are ‘command’,
‘request’, ‘propose’, ‘advise’, ‘encourage’, or ‘authorise’”.

It was pointed out in Regina v Asst Recorder of Kingston [1969] 2 QB 58 at 62
that with the offence of incitement it is merely the incitement which constitutes the
offence and that it matters not that no steps have been taken towards the commission
of the substantive offence nor whether the incitement had any effect at all: Young
v Cassells…”

4. The incitement must be to commit the specific offence at hand: Walsh v Sainsbury
(1925) 36 CLR 464 at 476; Clyne v Bowman (1987) 11 NSWLR 341 at 347–348.
It is not necessary to prove the person incited acted upon the incitement or whether
the incitement had any effect. However, it is necessary to prove that the course
of conduct urged would, if it had been acted upon as the inciter intended it to be,
amount to the commission of the offence: R v Dimozantis (unrep, 7/10/1991, Vic
CCA); R v Assistant Recorder of Kingston-Upon-Hull; Ex parte Morgan [1969]
2 QB 58 at 62.

[The next page is 881]
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Assault

[5-5000]  Common assault prosecuted by indictment
Section 61 of the Crimes Act 1900 provides:

Whosoever assaults any person, although not occasioning actual bodily harm, shall be
liable to imprisonment for two years.

[5-5010]  General principles

Definitions
An assault is any act — and not a mere omission to act — by which a person
intentionally — or recklessly — causes another to apprehend immediate and unlawful
violence: R v Burstow; R v Ireland [1998] 1 AC 147. Thus it is the fear which is the
gist of assault.

Battery is the actual infliction of unlawful force on another. But the word “assault”
has come to describe both offences: see DPP v JWH (unrep NSWSC, 17 Oct 1997).

Barwick CJ in The Queen v Phillips (1971) 45 ALJR 467 at 472 described an assault
in the common law sense of the word as follows: “Such an assault necessarily involves
the apprehension of injury or the instillation of fear or fright. It does not necessarily
involve physical contact with the person assaulted: nor is such physical contact, if it
occurs, an element of the assault.”

Apprehension of immediate and unlawful personal violence
A number of cases have considered the element of immediacy with regard to the
requirement of a threat of immediate violence and the following propositions may be
deduced from the cases.

Perhaps the concept was most widely construed in Barton v Armstrong [1969] 2
NSWR 451 at 455 where it was held that if the threat produces an immediate fear or
apprehension of physical violence, there may be an assault, although the complainant
does not know when the physical violence may be effected. Barton v Armstrong was
considered and distinguished in R v Knight (1988) 35 A Crim R 314.

There need be no intention or power to use actual violence or power, for it is
enough if the complainant on reasonable grounds believes that he or she is in danger
of it. Indeed, if it later appears that no violence was intended, it is sufficient if the
complainant or a reasonable person thinks that it is intended. Thus, in Zanker v
Vartzokas (1988) 34 A Crim R 11 a young woman accepted a lift from the accused.
While the van was moving, the accused accelerated the vehicle saying: “I’m going
to take you to my mate’s house. He will really fix you up.” She was put in fear and
jumped out of the moving vehicle. This was held to be an assault on the basis that
the complainant was put in fear of relatively immediate imminent violence which
continued to have effect as the vehicle continued toward the threatened destination
while she was unlawfully imprisoned and at the continuing mercy of the accused.
Again, Barton v Armstrong was distinguished.
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[5-5010] Assault

A threat to strike a person even at such a distance as to make contact impossible may
constitute an assault if it instils a fear of immediate violence in the mind of the victim:
R v Mostyn [2004] NSWCCA 97 at [71].

Recklessness — recklessly causing another to apprehend immediate and
unlawful violence
In the case where no physical force is actually applied, and the Crown relies upon
recklessness, it is necessary to prove that the accused realised that the complainant
might fear that he or she would then and there be subjected to immediate and unlawful
force, but none the less went on and took that risk.

In the case where physical force is actually applied, it is necessary to prove that the
accused realised that the complainant might be subjected to unlawful force, however
slight, as a result of what the accused was about to do, but yet took the risk that that
might happen: see R v Savage; DPP v Parmenter [1992] 1 AC 699.

Hostile intent
There is no general proposition that the intentional application of force to the person
of an unwilling victim cannot constitute unlawful assault at common law unless it
be accompanied or motivated by positive hostility or hostile intent on the part of
the assailant towards the complainant. Such hostility or hostile intent may however,
convert what might otherwise be unobjectionable as reasonably necessary for the
common intercourse of life into assault by precluding an excuse or justification of
assistance or rescue: Boughey v The Queen (1986) 161 CLR 10 at 27.

[5-5020]  Suggested direction — assault where no physical force is actually applied
The accused is charged that the accused did on the [day] of [month] at [location] assault
the complainant. Assault is a word in common, everyday use. No doubt it immediately
conjures up in your minds the image of one person striking another person physically,
whether with a hand, a fist or perhaps some hand held implement. In most cases, any
such striking would also be regarded by the law as an assault.
However, there are differences between the law and what is perhaps ordinary, everyday
speech. For example, if I raise my hand at you in a menacing fashion and thereby cause
you to fear that you are about to be struck, then the law says that I have assaulted
you. Ordinary use of the word assault would probably not have extended that far. It is,
therefore, necessary that I should tell you what an assault is in law.
An assault is any act by which a person intentionally, or recklessly, causes another
person to apprehend immediate and unlawful violence. There are four elements which
constitute an assault. They are:
1. An act by the accused which intentionally, or recklessly, causes another person

(the complainant) to apprehend immediate and unlawful violence.
2. That such conduct of the accused was without the consent of the complainant.
3. That such conduct was intentional or reckless in the sense that the accused realised

that the complainant might fear that the complainant would then and there be
subject to immediate and unlawful violence and none the less went on and took
that risk.

4. That such conduct be without lawful excuse.
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Assault [5-5040]

[The relevant evidence should be related to the four elements set out above, together
with the competing arguments]
The Crown must be able to satisfy you beyond reasonable doubt of each of the four
elements which I have mentioned, before you may convict the accused of assault.

[5-5030]  Suggested direction — assault where physical force is actually applied
The accused is charged that the accused did on the [day] of [month] at [location] assault
the complainant.
The Crown contends that the accused [here outline the specific physical force which
the Crown contends constituted the assault]. There are four elements which constitute
an assault. They are:
1. A striking, touching or application of force by the accused to another person (the

complainant).
2. That such conduct of the accused was without the consent of the complainant.
3. That such conduct was intentional or reckless in the sense that the accused

realised that the complainant might be subject to immediate and unlawful violence,
however slight as a result of what he or she was about to do, but yet took the risk
that that might happen.

4. That such conduct be without lawful excuse.

[The relevant evidence should be related to the four elements set out above, together
with the competing arguments]
The Crown must be able to satisfy you beyond reasonable doubt of each of the four
elements which I have mentioned, before you may convict the accused of assault.

[5-5040]  Notes
1. Should any issue of intention or voluntariness arise, it will have to be pointed out

to the jury that the Crown must prove that the act was voluntary and intentional,
not merely accidental. Should any issue of “lawful excuse” arise, that will also
have to be dealt with for example, by pointing out that the Crown must prove
beyond reasonable doubt that the assault was not consented to, or that the accused
was not acting in lawful self defence.

2. As to mens rea, a person using unnecessary violence to push through a crowd
would have the necessary intent: R v Court [1988] 2 WLR 1071 at 1073–1074.

3. Mere use of words may in certain circumstances amount to an assault: R v Tout
(1987) 11 NSWLR 251 at 254–255. Threats made over the phone have been held
to amount to more than “mere words” depending on the circumstances: Barton v
Armstrong [1969] 2 NSWR 451 at 455. Mere silence, as in silent telephone calls,
may constitute an assault: R v Burstow; R v Ireland [1998] AC 147.

4. The following passage from para 19–175 of Archbold, Criminal Pleading,
Evidence and Practice, 2004, Sweet and Maxwell, London, is instructive.

The effect [of the fundamental principle that every person’s body is inviolate]
is that everybody is protected not only against physical injury but against any
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form of physical molestation: Collins v Wilcock 79 Cr App R 229, DC. There are
exceptions, for example, the correction of children, the lawful exercise of the power
of arrest, the use of reasonable force when the necessity to act in self-defence arises.
Further, a broader exception exists which caters for the exigencies of everyday
life such as jostling in crowded places and touching a person for the purpose of
engaging his attention. The approach to the facts of any particular case where there
is an element of persistence in the touching should not be unreal. In each case, the
test must be whether the physical contact so persisted in has in the circumstances
gone beyond generally acceptable standards of conduct.

[5-5050]  Examples of assault
The following examples of assault, which may be of assistance to trial judges, are set
out in para 19–172 of Archbold.

• Striking at a person with a stick or a fist is an assault, even though the person striking
misses the aim; drawing a weapon such as a knife or throwing a bottle or glass
with intent to wound or strike, will constitute an assault; so will any other like
act indicating an intention to use violence against the person of another: Martin v
Shoppe (1837) 3 C & P 373.

• To strike a horse causing the rider to fall, would be an assault. An act may cause
grievous harm or other injury, yet not constitute an assault. Causing a deleterious
drug to be taken by another is not an assault: R v Walkden (1845) 1 Cox 282.

• An unlawful imprisonment is also an assault: Hunter v Johnson (1884) 13 QBD
225 (detention of a child after school hours by a master, without lawful authority).

• For a discussion of s 58 of the Crimes Act 1900 (assault with intent to commit a
serious indictable offence on certain officers) and s 60 (assault and other actions
against police officers), see DPP v Gribble (2004) 151 A Crim R 256.

[The next page is 901]
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Break, enter and steal

Crimes Act 1900 (NSW), s 112

[5-5100]  Suggested direction
See also Larceny [5-6100] and s 4 Crimes Act 1900.

The Crown must satisfy you beyond reasonable doubt that —
1. the accused broke and entered the premises described;
2. [those premises were a dwelling house/building]; and
3. having entered the premises, the accused stole … [specify the property].

“Broke” means “forcibly gained access”. It is not a “breaking” to walk through an
open door.
“Entered” means what it says, that is, “went inside” … [or inserted some part of
[his/her] body or some implement that [he/she] was holding].
A “dwelling house” is a house, flat or apartment where somebody dwells, that is to
say, where somebody lives or resides. It may include a place that is designed for that
purpose even when nobody is actually living in it at the time.
To “steal” somebody’s property means to “take it away, without consent and intending
to deprive them of it permanently”.
It need not be shown that the accused actually removed the property from the premises
but it must be shown that [he/she] moved it to some extent, and that when the accused
did so [he/she] had the intention of stealing it.
Here it is alleged by the Crown that the accused … [state the offence alleged, for
example, opened a locked window, went inside, took an ipod]. If the Crown proves
beyond reasonable doubt that the accused did those things, then you should return a
verdict of “guilty”.

[5-5110]  Notes
1. There is no definition of “breaking” in the Crimes Act. In Stanford v R (2007)

70 NSWLR 474, the court held that there is no “breaking” involved in further
opening an already opened window: at [38]; see also R v Galea (1989) 46 A
Crim R 158 at 161. However, to open a closed but unlocked door could amount
to “breaking” for the purposes of s 112 Crimes Act 1900 since the definition of
breaking includes pushing open a closed but secured door or opening a closed
but unfastened window: DPP (NSW) v Trudgett (2013) 238 A Crim R 1 at [15].
Other acts which have been held to constitute a “breaking” at common law include
the raising of a flap door: R v Russell (1833) 1 Mood 377; or lifting a latch or
loosening any other fastening: R v Lackey [1954] Crim L R 57. There may be a
constructive breaking where an accused gains entry by trick: R v Boyle (1954) 38
Cr App R 111 at 112.

2. For offences committed on or after 15 February 2008, following the
commencement of the Crimes Amendment Act 2007, a new version of s 112 refers
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[5-5110] Break, enter and steal

to “any dwelling-house or other building”, thereby extending the availability of
the offence beyond the premises previously identified in s 112. A dwelling-house
is defined in s 4(1) to include:
(a) any building or other structure intended for occupation as a dwelling and

capable of being so occupied, although it has never been so occupied,
(b) a boat or vehicle in or on which any person resides, and
(c) any building or other structure within the same curtilage as a dwelling-house,

and occupied therewith or whose use is ancillary to the occupation of the
dwelling-house.

A building is defined in s 105A(1) (for offences committed on or after 15 February
2008) simply to include “any place of Divine worship”.

3. For the purpose of establishing whether the accused knew a person was “in the
place where the offence is alleged to have been committed” as a circumstance of
aggravation in s 105A(1), it is sufficient that the accused knew a person was on
the patio or in the confined grounds of the dwelling house: R v Rice (2004) 150
A Crim R 37 per Smart J at [62]–[63]; per Hodgson JA at [4]–[6]; cf Hulme J
at [13].

[The next page is 911]
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Bribery

[5-5200]  Introduction
The common law offence of bribery is constituted by the receiving or offering of an
undue reward by or to any person in public office, in order to influence that person’s
behaviour in that office, and to incline that person to act contrary to accepted rules of
honesty and integrity. The offence can be constituted by the mere offer of a corrupt
inducement, even if the offer is rejected.

The offence of bribery can be constituted by the making or offering of a payment
with an intent to incline a person in public office to disregard his or her duty at some
future time — the occasion for the disregard of duty need not have arisen at the time
of the offence, and it need never arise: R v Allen (1992) 27 NSWLR 398 at 402.

[5-5210]  Suggested direction
Upon the assumption that the undue reward was a sum of money.

The allegation is that [the accused] [paid/offered] money to [name], a person in public
office, to incline [him/her] to act contrary to [his/her] [duty/accepted rules of honesty
and integrity].
The Crown must prove that money was in fact [paid/offered] to [name] by [the
accused]. If you have a reasonable doubt as to whether such [payment/offer] was made,
then [the accused] is “not guilty”.
If you are satisfied beyond reasonable doubt that there was a [payment/offer] made
by [the accused], then you must consider the purpose for which it was made. Before
you can find [the accused] “guilty”, you must be satisfied beyond reasonable doubt
that [the accused’s] purpose in making the [payment/offer] was to incline or dispose
[name] to act contrary to [his/her] duty and accepted rules of honesty and integrity. It
is not essential for the Crown to show that [name] did so act or even that [name] ever
intended to do so. The essential feature is the intention of [the accused]; the intention
with which [he/she] made the [offer/payment].
This involves an inquiry into the state of mind of [the accused]. Obviously, you cannot
look inside [his/her] head to ascertain this — you must consider the facts that have been
established and ask yourselves whether those facts demonstrate what [the accused’s]
state of mind was at the time of the [payment/offer]. It is alleged that [the accused] made
certain statements which would indicate what [his/her] state of mind must have been.

Section 72 of the Evidence Act 1995 will be relevant if the accused made a
contemporaneous representation about his or her intention or state of mind. See also
Intention [3-200].

[5-5220]  Notes
1. For a discussion of the elements of bribery at common law, see R v Glynn (1994)

33 NSWLR 139 at 140 et seq.
2. Where the Crown proves that clandestine payments of money have been made to

a police officer, the fact that the Crown cannot prove the nature of any expected
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[5-5220] Bribery

or desired departure from duty is of factual or evidentiary significance, but it does
not mean that the prosecution must fail: R v Webster and Jones (unrep, 03/08/92,
NSWCCA).

3. The essence of the offence of bribery is that there must be an offer which is known
to the person sought to be bribed and which is capable of being rejected. What
cannot be rejected is not an offer: R v Glynn (1994) 33 NSWLR 139 at 147.

4. Provisions relating to the bribery of a Commonwealth public official are contained
in the Criminal Code Amendment (Theft, Fraud, Bribery and Related Offences)
Act 2000 (Cth).

5. See Pt 4A of the Crimes Act 1900 for offences relating to the corrupt receipt of
commissions and other corrupt practices.

[The next page is 921]
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Conspiracy

[5-5300]  Introduction
The crime of conspiracy requires an agreement between two or more persons to commit
an unlawful act with the intention of carrying it out. It is the intention to carry out the
crime which constitutes the necessary mens rea for the offence: Yip Chiu-Cheung v
R (1994) 99 Cr App R 406 at 410, per Lord Griffiths; R v Wilson (unrep, 12/08/94,
NSWCCA).

[5-5310]  Suggested direction
A conspiracy is an agreement between two or more persons to do an unlawful act.
The nub of the offence is the agreement to engage in a common enterprise to do the
unlawful act alleged.

In the present case, the Crown alleges that … [give details of the alleged conspiracy].

… [give the direction requiring the jury to give separate consideration to the case
against each accused: see [3-350] and continue].

The evidence against each of [the accused] may include evidence relating to what
[the accused] did or said. It may also include what was said or done by other alleged
conspirators in the presence of [the accused]. Generally speaking, an accused is not
to be held liable for the acts or statements of others if he or she is not present when
those acts were done or those statements were made. However, there is an exception
to this rule in the case of a charge of conspiracy. This exception permits, in certain
circumstances and for certain limited purposes, evidence of acts done and statements
made by other alleged conspirators in the absence of one of their number to be
admissible in the case against [him/her].

In order for you to find any one of those accused “guilty”, the Crown must satisfy you
beyond reasonable doubt of the following matters in relation to each accused —

1. That there was in fact an agreement between two or more persons to commit …
[specify the unlawful act in question]; and

2. That [the accused], whose case you are considering, participated in that agreement
… [If applicable, add: from its outset or because [he/she] joined the conspiracy
at a later date] in the sense that —
(a) [he/she] agreed with one or more of the other persons referred to in the count

that the unlawful objective of the conspiracy should be carried out; and
(b) at the time of agreeing to this, [he/she] intended that objective should be

carried into effect.

As to the first of these matters, namely, whether there was an agreement of the kind
alleged by the Crown. An agreement does not have to be reached by any formal means.
There does not have to be writing or even someone saying “I agree” for there to be an
agreement. As you will know from your own experience, many agreements are made
informally and people often enter into agreements without there being any express
statements to that effect between them.
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The form of the agreement does not matter. In this area of the law, all that is necessary
for there to be an agreement is for two or more persons to concur either by words or
by conduct in a common design, each having the intention to bring about the unlawful
object of the agreement. If you are satisfied beyond reasonable doubt that there was an
agreement to … [set out the nature of the agreement alleged by the Crown], then that
is in law an agreement to do an unlawful act.

The Crown may seek to prove an agreement in a variety of ways. In some cases it may
seek to prove the agreement by direct evidence, for example, by calling a person who
actually heard the agreement being made. In other cases, and this is by far the more
usual type of case, the Crown may seek to prove the agreement by asking the jury to
infer its existence from the evidence tendered before the court. In the present case, the
Crown seeks to prove the agreement and the nature of the agreement by … [indicate
how the Crown seeks to prove the agreement, and, if by inference, an inference direction
must be given: see [3-150], and also a circumstantial evidence direction: see [2-500]].

As to the second of the matters which the Crown has to prove — in order for [the
accused] to have participated in the agreement, [he/she] must have known what was
proposed as the objective of the agreement and must have intended to carry that
objective into effect. The Crown must satisfy you beyond reasonable doubt of those
matters. It is not necessary for the Crown to prove that the agreement was carried into
effect, but it is necessary for the Crown to prove that [the accused] intended that it be
carried into effect. [The accused] must have been a party to that common design with
at least one other person.

The Crown may seek to prove that [the accused] participated in the agreement in a
variety of ways. It may do so by leading direct evidence of witnesses that [the accused]
by [his/her] conduct, including any statements [he/she] may have made, indicated that
[he/she] was a participant. The Crown may also seek to prove such an agreement by
inferences from acts done or statements made by [the accused] in apparent furtherance
of the purpose or objective of the alleged agreement.

[If an agreement by inferences from acts done or statements made by the
accused in apparent furtherance of the purpose or objective of the alleged
agreement, add
I remind you of the directions of law I have given you as to the drawing of inferences
and the necessity for the Crown to exclude any explanation other than that of guilt
before you would be entitled to come to the conclusion that the Crown has established
that [the accused] was a participant in the alleged agreement.]

I have already explained to you that, in general, an accused is to be regarded as
responsible in law only for [his/her] own acts or statements and [he/she] is not generally
to be held responsible for acts done or statements made by others when [he/she] is
not present. I have also informed you, however, that in cases of conspiracy there is an
exception to this rule.

This exception provides that relevant acts done and statements made by other persons
alleged also to be conspirators, and done or made whilst the conspiracy is still active,
are evidence against all of them, even though not all were present when the act was done
or the statement was made … [if appropriate: or was done or made before [he/she]
joined the conspiracy].
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Evidence of such acts and statements of co-conspirators is admissible against an
accused who was not present when the act was done or the statement was made, on
the issue whether there was an agreement as alleged by the Crown and also as to the
nature of that agreement. If these acts or statements done in [his/her] absence were
acts done or statements made in carrying out the purpose of the alleged conspiracy
then that evidence may also be regarded as evidence of [his/her] participation in the
agreement alleged.

In this case, the Crown seeks to prove the participation of [the accused] by … [set
out how the Crown seeks to prove the participation of the particular accused and if by
inference give (or remind the jury of) the general directions on circumstantial evidence
and drawing inferences and then set out the alleged facts from which the inference is
sought to be drawn against the particular accused].

[5-5320]  Notes
Because evidentiary difficulties frequently arise in conspiracy trials, judges may find
the following notes helpful —

1. Conspiracy is a continuous crime. It extends over the period of agreement until
the police intervene or the objective of the agreement is achieved. It remains a
single conspiracy no matter who joins or leaves it, as long as there are at least
two persons at any one time acting in combination to achieve the same criminal
objective: R v Masters (1992) 26 NSWLR 450 at 458.

2. In a joint trial for conspiracy, the summing up must deal separately with the
case against each accused and the trial judge must separate the evidence properly
relevant and admissible against each of the accused: R v Cosgrove and Hunter
(1988) 34 A Crim R 299 at 303.

3. Before the co-conspirators rule can operate to permit acts and statements of others,
in the absence of a particular accused, to be evidence in the case against that
accused, the trial judge must have determined (on the basis of evidence admissible
in the ordinary way against that accused) that there is prima facie reasonable
evidence of participation of that accused in the alleged agreement. The jury is not
to be told of the trial judge’s finding in the summing up, or at all, and there need
not be a formal judgment or ruling to that effect, but the trial judge must indicate
that he or she is satisfied that there is such reasonable evidence of participation
prior to the summing up.
If there is evidence of reasonable participation, then acts or statements in the
absence of the accused will be admissible against him or her to prove the existence
of the conspiracy and the nature of it. If those acts or statements were done
or made in furtherance of the conspiracy, then they will also be admissible on
the issue of the accused’s participation in the alleged agreement. If, however,
the allegation of the Crown is that the accused joined the conspiracy after it
had commenced, then acts done or statements made prior to his or her joining
the alleged conspiracy are admissible only to prove the existence of the alleged
agreement and the nature of it, but not to prove his or her participation. See
generally: R v Masters (1992) 26 NSWLR 450; R v Chai (1992) 27 NSWLR 153;
R v Houlker (unrep, 19/03/93, NSWCCA).
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[5-5320] Conspiracy

4. Section 57(2) of the Evidence Act 1995 provides that if the relevance of evidence
of an act done by a person depends on the court making a finding that the person
and one or more other persons had, or were acting in furtherance of, a common
purpose (whether to effect an unlawful conspiracy, or otherwise), the court may
use the evidence itself in determining whether the common purpose existed.
This provision reflects the common law. See, for example, Ahern v The Queen
(1988) 165 CLR 87 at 93–94 and Tripodi v The Queen (1961) 104 CLR 1 at 6–7.
The admission of this evidence does not offend the hearsay rule. Where evidence
is admitted on a provisional basis under s 57(2) of the Evidence Act 1995, even
though its admissibility is in issue, and it transpires that there was no other
evidence of common purpose involving the relevant accused, it will probably be
necessary for the judge to exclude the evidence at a later stage.

5. It is open to the trial judge in the exercise of his or her discretion, even
where it is found that there is reasonable evidence of participation against a
particular accused, to exclude evidence of the acts and statements of others from
consideration in the case against him or her (pursuant to s 135 or s 137 of the
Evidence Act 1995) and/or to limit the use to which the jury might put such
evidence under s 136 of the Evidence Act 1995.

6. Although a warning under s 165 of the Evidence Act 1995 is not required, the jury
should be told that they should scrutinise carefully before acting on evidence of
the acts and statements of others in the absence of a particular accused but which
implicate that accused: R v Chai (1992) 27 NSWLR 153. It should be pointed out
to the jury that the particular accused was not present when the relevant things
were said and done by his or her alleged co-conspirators, and was therefore unable
to confirm or deny the truth of what was said or done.

7. As to the significance of statements made after the arrest of an alleged conspirator,
see: R v Louden (1995) 37 NSWLR 683.

8. The common law rule that a husband and wife cannot be found guilty of conspiring
together has been abolished, see: Crimes Act 1900, s 580D.

9. As to indictments for conspiracy, see: Criminal Procedure Act 1986, Sch 3, cl 21.
10. As to conspiracy to defraud, the jury should be directed that to defraud is to

deliberately use dishonest means to deprive another person of his or her property
or to imperil his or her rights or interests. It involves the intentional creation of a
situation by one person to use dishonest means to deprive another person of money
or property, or to imperil the other person’s rights or interests, knowing that he or
she has no right to deprive that other person of money or property, or imperil that
other person’s rights or interests.
The summing up should also identify the dishonest means relied upon by the
Crown: Peters v The Queen (1998) 192 CLR 431; Spies v The Queen (2000) 113
A Crim R 448. See also Defraud — Intent to [5-5500].

11. Having regard to the definition of “supply” in the Drug Misuse and Trafficking
Act 1985, it is not open to the Crown to charge a conspiracy to supply a prohibited
drug where the accused agreed with another to supply a prohibited drug to that
other: R v Challita (1988) 37 A Crim R 175 at 184 and R v Trudgeon (1988) 39
A Crim R 252. It is, however, open to the Crown to charge a conspiracy where
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Conspiracy [5-5320]

the accused is alleged to have agreed with another or others to supply drugs to
the public generally, or to another, or others not being conspirators with them:
Tannous v The Queen (1989) 64 ALJR 141.

12. An accused may nevertheless be liable for conspiracies to do the factually
impossible: R v El Azzi (2001) 125 A Crim R 113.

[The next page is 931]
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Dangerous driving

Crimes Act 1900 (NSW), s 52A

[5-5400]  Introduction
The offences involving dangerous driving are contained in s 52A Crimes Act 1900.
There are two basic offences depending upon the consequences of the driving: s 52A(1)
where death is occasioned, and s 52A(3), where grievous bodily harm is occasioned.
There are aggravated forms of each of the basic offences. The matters of aggravation
are set out in s 52A(7).

There is a defence available to any of the offences provided in s 52A(8).
Section 52AA contains various procedural matters, particularly in relation to the

proof of intoxication. Section 52AA(4) provides for alternative verdicts.
Section 52AB contains an offence of failing to stop and assist after a collision

causing death or grievous bodily harm.

[5-5410]  Dangerous driving
1. Generally see King v The Queen (2012) 245 CLR 588 and Special Bulletin 28.

See also Criminal Practice and Procedure NSW at [8-s 52A.1]ff; Criminal Law
(NSW) at [CA.52A.20]ff.

2. The offences in s 52A are strict liability, as to which see Jiminez v The Queen
(1992) 173 CLR 572 and the defence of an honest and reasonable mistake of fact
that it was safe to drive.

3. To “drive” includes being “in control of the steering, movement or propulsion of a
vehicle” under s 4(1) Road Transport Act 2013. With regard to a similar definition
of “drive” under s 3(1) of the now repealed Road Transport (General) Act 2005,
the court in Williams v R [2012] NSWCCA 286; (2012) 229 A Crim R 67 observed
at [60] that “there is nothing that extends the operation of that definition beyond
that Act”. It was also noted at [60] that: “‘Drive’ is not defined in the Crimes Act
[1900]”. 
An ability to steer a vehicle is not essential. Control over propulsion, that is, over
the mode of moving and stopping the vehicle is sufficient to be a driver: R v Affleck
(1992) 65 A Crim R 96 at 98; Williams v R at [62].

4. A person does not have to be shown to have been voluntarily and consciously
managing and controlling the movement of the vehicle at the precise moment
of impact: Williams v R at [67]. Even if the motor vehicle was not being driven
dangerously at the precise moment of impact, a preceding period of driving in a
dangerous manner may be so nearly contemporaneous with the impact as to satisfy
this element of the offence: Williams v R at [67] applying Jiminez v The Queen
at 578.

5. In Jiminez v The Queen at 584, the High Court said directions given in a dangerous
driving case based on tiredness should address:
• The evidence, if any, suggesting the driver honestly believed on reasonable

grounds that it was safe to drive
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[5-5410] Dangerous driving

• If the jury concludes the driving was dangerous to the public, they must also
consider whether the driver honestly believed on reasonable grounds that it was
safe to drive

• The onus of negativing that defence is on the prosecution

• In cases where the defence case is that there is no evidence the accused had
any warning of the onset of sleep, identify the period of driving during which
the driving is alleged to be dangerous. In such cases the jury must be informed
that if the accused fell asleep, his/her actions while asleep were not voluntary
and could not amount to dangerous driving.

6. To the extent that one member of the court in Prineas v R [2018] NSWCCA 221
at [44] suggests that it is preferable not to use the phrase “safe for [the accused] to
drive” in a dangerous driving case involving sleep, it is contrary to the suggested
directions in Jiminez v The Queen.

7. “Dangerous” does not require proof of some species of criminal negligence:
King v The Queen (2012) 245 CLR 588 at [38].

8. “Grievous bodily harm” is “really serious bodily injury”: Swan v R [2016]
NSWCCA 79 at [57]. The word “really” indicates “grievous bodily harm” is a
more serious form of injury than actual bodily harm: Swan v R at [57]–[62].
Ascertaining what constitutes really serious bodily injury may involve questions
of fact and degree: Swan v R at [65]. An inclusive definition of “grievous bodily
harm” is also found in s 4(1) Crimes Act.

9. As to injury to an unborn child who dies after birth, see R v F (1996) 40
NSWLR 245 or where a child is born prematurely as a result of injuries, see
Whelan v R [2012] NSWCCA 147. As to when an infant is “born alive”, see R v Iby
(2005) 63 NSWLR 278.

[5-5420]  Suggested direction — dangerous driving occasioning death
Because of the wide variation of issues which may arise in a dangerous driving trial,
the suggested direction is generally based upon the simplest case scenario, that is, an
allegation that the accused was driving in a dangerous manner by failing to properly
manage and control the vehicle. The trial judge in a particular case must ensure that
directions are only given upon issues that have been raised before the jury. It is for the
Crown to allege the particulars of the dangerous manner of the driving and the judge
should give directions accordingly. The suggested direction assumes that the allegation
is the occasioning of death because such an offence must be dealt with on indictment.

The charge against [the accused] is that [he/she] drove a vehicle involved in an impact,
which caused the death of [name of victim], and that at the time of that impact [he/she]
was driving that vehicle in a manner dangerous to another person or persons. It is not
necessary for the Crown to prove any particular person was at risk from the driving.
It is sufficient that the driving is dangerous to any person who may be on or about the
place where the vehicle is being driven.
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Dangerous driving [5-5420]

To prove the offence, the Crown must establish beyond reasonable doubt each of the
following elements of the offence:

1. that the accused was the driver of a vehicle; and

2. that vehicle was involved in an impact, namely [insert relevant description from
s 52A(5) or s 52A(6) but note the circumstances listed are not exhaustive]; and

3. the impact caused the death of the deceased; and

4. at the time of the impact, the accused was driving the vehicle in a manner
dangerous to another person.

If the Crown fails to prove any one of those four elements of the offence you must find
the accused “not guilty”.

[If appropriate where the issue of strict liability arises:
5. at the time of the driving dangerously the accused had no honest and reasonable

belief that it was safe to drive.]

[If the offence is aggravated:
6. at the time of the impact, that accused was driving in a circumstance of

aggravation [specify the particular aggravation under s 52A(7)].]

First to third elements

[If elements 1-3 are not in issue:
So far as the first three elements are concerned, the Crown relies on the following
evidence [set out the evidence].]

[If there is an issue regarding the first element as to whether the accused was
driving add:
A person drives a motor vehicle when he or she has management and control over its
movement, whether by using the accelerator or gears, or simply by releasing the brakes
and allowing gravity to operate. The driving must be the voluntary and conscious act
of the accused.]

Fourth element: at the time of the impact, the accused was driving the vehicle in
a manner dangerous to another person
The fourth element the Crown must prove beyond reasonable doubt is that the accused
was driving in a dangerous manner at the time of the impact. The manner in which a
person drives a vehicle includes all matters connected with the management and control
of the vehicle when it is being driven, including its speed. Here the Crown alleges the
manner of driving was dangerous because [identify the precise manner of driving upon
which the Crown relies, including the time period of driving involved]. Whether or not
that manner of driving was “dangerous” depends on all the circumstances in which it
took place. This includes such factors as the time of day, the nature of the road surface,
the weather conditions, and the general area in which the vehicle is being driven.

A person’s management and control of a vehicle may, in some cases, be potentially
dangerous to other persons by its very nature, whatever be the circumstances in which
the vehicle is being driven. For example, driving a motor vehicle with no effective
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[5-5420] Dangerous driving

brakes is an example of dangerous conduct in the use of a motor vehicle, regardless of
where and in what circumstances it is being driven. This is because the ability to bring
a vehicle suddenly to a stop is essential to the proper management of it.

In other cases, the particular circumstances in which the vehicle is being driven by
a person makes the driving potentially dangerous even though the driving may not
be dangerous in other situations. For example, driving through a red light in a busy
intersection in the middle of a suburban shopping centre on a Saturday morning may
be an example of driving which is dangerous because of the circumstances in which
the driving occurs. That situation can be compared with driving through a red light
on a country road in the early hours of the morning when it is clear that no other
vehicle is in the area. In those circumstances driving through a red light might not be
considered to be dangerous even though it may be a breach of the traffic regulations.
What distinguishes these two examples is the degree of risk of harm to other persons
that arises from the manner of driving in the particular circumstances.

The manner of driving will be dangerous if the Crown establishes beyond reasonable
doubt that there has been a serious breach of the proper management and control of
a motor vehicle and the breach is so serious it creates a real danger to another person
or persons in the vicinity. The use of a motor vehicle is always potentially dangerous
to some degree simply because it can so easily cause injury to another person in its
vicinity. That potential can be minimised where the driver exercises proper control and
management of the vehicle so as to avoid an impact with any other person or object. Of
course drivers are subject to human frailties and not every driver always exercises all
the care and skill expected. But that does not mean that a driver is driving dangerously
simply because of such a failure.

The offence of dangerous driving is established where the driver so seriously fails to
properly control and manage the vehicle that he or she creates a real danger of harm to
other persons in or around the vicinity of the vehicle far exceeding that which arises
simply from the normal use of a motor vehicle. Driving in a dangerous manner is a
breach of the criminal law whether or not it results in any impact because of the real
risk of harm that it creates. Let me emphasise there must be a serious breach of the
proper management and control of the vehicle that results in a real danger to others.

You are concerned with the risk of harm arising from the manner of driving, rather
than the result of the driving when deciding whether the driving in the particular
circumstances was dangerous. So in deciding whether [the accused's] manner of
driving was in all the circumstances dangerous you do not take into account the fact
there was an impact or the result of the impact, including as it does the death of [the
victim]. A person can drive dangerously but by pure good fortune or the skill of another
driver, avoid any impact with another vehicle or a person or object in the vicinity of
the vehicle. On the other hand a driver may collide with another vehicle or a person
on or near the road as the result of some unavoidable and exceptional incident even
though the person is driving with proper care and attention. As I said earlier you are
concerned with the risk of harm arising from the manner of driving, rather than the
result of the driving when deciding whether the driving in the particular circumstances
was dangerous.

The test as to whether the conduct of the driver was dangerous is an objective one. The
Crown does not have to establish [the accused] knew or realised [he/she] was driving
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Dangerous driving [5-5420]

the vehicle in a dangerous manner. [His/her] conduct must be judged according to an
objective community standard which applies to all drivers of vehicles. That standard
does not take into account any personal characteristics of the driver, for example, his or
her experience or inexperience as a driver. A person can be driving dangerously even
though that person believes that he or she is doing his or her best to avoid a collision.
In this case the Crown relies upon the following evidence to prove beyond reasonable
doubt that the driving was dangerous [set out the evidence].

[If appropriate, where the issue of momentary inattention arises:
Casual behaviour or a momentary lapse of attention by a driver, if it results in potential
danger to another person or to other persons, is not outside the offence of dangerous
driving merely because it is either casual or momentary. But what must nevertheless
be shown in relation to such conduct is that it amounts to a serious breach of the proper
management and control by the accused of the vehicle at the time of the impact and in
the circumstances in which the driving occurred.]

[Where the Crown relies upon the manner of driving at a period before the impact:
You are entitled, in determining the manner in which the vehicle was driven at the time
of impact, to consider the manner in which it was being driven at a point before the
impact. Here the Crown relies upon the evidence of [detail evidence of prior driving].
Of course simply because a person is driving in a particular manner at one point of
time it does not follow that the person is driving in that same manner at another point
of time. You have to consider whether you can safely infer or conclude the manner
of driving at the time of the impact from the manner in which the vehicle was being
driven at an earlier point in time. Whether that inference can be drawn depends on
matters such as a comparison of the surrounding circumstances at the two points in
time, such as traffic conditions and the nature of the road, and of course the time delay
between the time the vehicle was observed and the time of the impact. In effect the
Crown has to prove to you that the manner of driving when the vehicle was seen and
at the time of the impact was a continuous course of driving. The Crown must prove
beyond reasonable doubt the manner of the driving at the time of the impact and that
it was in all the circumstances dangerous.]

Fifth element: issues of strict liability

[If appropriate, where the issue of strict liability arises:
5. at the time of the driving dangerously the accused had no honest and reasonable
belief that it was safe to drive.

(a) Mechanical defect
[Note: This direction has to be adapted and modified according to the circumstances
of the case. For example, if the accused is aware of the defect in the vehicle the defence
will not be made out if the accused did not turn his or her mind to the issue. On the
other hand where the accused is driving his or her own vehicle there may be no reason
for the accused to believe there was a mechanical or other defect. In that case the
defence will be made out even if the accused did not turn his or her mind to the issue
because there was no reason for the accused to be aware of the defect.]
The Crown alleges the accused was driving in a manner dangerous because the vehicle
was so defective that it was dangerous for anybody to drive it in that condition. The
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[5-5420] Dangerous driving

Crown relies upon [detail the defect]. The Crown’s allegation is that, because of that
defect, no person, including [the accused], was able to properly control or manage the
vehicle, so the simple fact of driving the vehicle was a serious breach of the proper
management and control of the vehicle and resulted in a risk of harm to other persons
that was so significant the driving was dangerous. In considering whether the driving
of a vehicle in that defective condition was dangerous, you do not take into account
the knowledge of [the accused] as to any defect in the vehicle. You apply an objective
test and, therefore, do not take into account whether [the accused] knew that driving
the vehicle created a danger. Nor do you take into account [his/her] skill in attempting
to overcome the defect.

However, [the accused] says [he/she] had no knowledge at any time that the vehicle
was defective even when [he/she] was driving it. [His/her] case is that [he/she] honestly
and reasonably believed it was safe to drive the vehicle. [He/she] relies upon the
following facts in support of that contention. [Detail the defence submissions.]

The position then is [the accused] having raised, what is in effect, an answer to the
charge, the Crown must prove beyond reasonable doubt that [he/she] did not hold
such a belief or, if [he/she] did, it was not reasonable to hold that belief in all the
circumstances as known to [him/her]. To negate this claim raised by [the accused], the
Crown is required to prove one or the other of those two things.

Whether [the accused] held the belief is a subjective matter. You are concerned with
what in fact [he/she] believed at the time of driving. You are concerned with what was
or was not in [his/her] mind at the time just before the impact occurred.

[Outline the Crown case that the accused did not hold such a belief.]

If the Crown fails on that issue, so that you at least accept the possibility [the accused]
did have the belief that it was safe to drive, then, before you can convict [him/her], the
Crown must prove beyond reasonable doubt that such belief was not reasonable in the
circumstances as known to [the accused].

Whether it was reasonable for [him/her] to hold that belief is judged according to
community standards. You ask yourself what would an ordinary person in the position
of [the accused], that is, with [his/her] knowledge and experience, have believed at
the time?

[Outline the Crown case that even if the accused held a belief that it was safe to drive
the belief was not a reasonable one.]

To conclude in relation to this element, the accused’s case is that [he/she] honestly and
reasonably believed that it was safe to drive the vehicle. It is for the Crown to prove
beyond reasonable doubt that the accused did not have that belief. If it is possible that
[he/she] did have such belief, then the Crown must prove that it was not a reasonable
belief in the circumstances known to [the accused].

(b) Accused unconscious eg falling asleep or other medical condition
As I have already explained to you, the Crown must prove [the accused] was driving the
vehicle at the time of the impact. I have also told you that this involves [him/her] having
management and control over the movement of the vehicle, including of course the
steering wheel, the accelerator and the brakes. This means the driving by [the accused]
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was a willed or conscious act. Here the allegation is that the accused fell asleep and so
lost control of the vehicle. If that is so, then on one view, [the accused] was not driving
the vehicle at the time of the impact.

However, in such a situation you must consider the position just before [the accused]
lost consciousness by falling asleep. Was it dangerous for [the accused] to be driving
the vehicle when [he/she] was about to lose consciousness. In looking at whether
the driving was dangerous you do not consider what the accused believed or thought
about [his/her] ability to stay in control of the vehicle. If you are satisfied beyond
reasonable doubt [the accused] did lose control of the motor vehicle because [he/she]
lost consciousness by falling asleep, you may find that it was dangerous to drive in a
condition where the driver is liable at any time to be overcome by tiredness and fall
asleep, however momentarily, while at the wheel of the vehicle.

If you find beyond reasonable doubt [the accused] did fall asleep [or if applicable
become unconscious] just before the impact and it was this that caused [him/her] to
lose control of the vehicle, then you may have no difficulty in finding [he/she] was
driving in a manner dangerous shortly before the impact. But that does not determine
the issue of the accused's guilt.

[The accused's] case is [he/she] had no reason to believe [he/she] might fall asleep at
the point before losing control of the vehicle. [The accused] contends [he/she] honestly
believed it was safe to drive. [Set out the defence arguments.]

The position then is that [the accused] having raised, what is in effect, an answer to the
charge, it is for the Crown to prove to you beyond reasonable doubt [the accused] did
not hold such a belief, or, if [he/she] did, it was not reasonable to hold that belief in all
the circumstances as known to [him/her]. To negate this claim raised by [the accused],
the Crown is required to prove one or the other of those two things.

Whether [the accused] held the belief is a subjective matter. You are concerned with
what in fact [he/she] believed at the time of driving. You are concerned with what was
or was not in [his/her] mind at the time just before the impact occurred.

[Outline the Crown case that the accused did not hold such a belief.]

If the Crown fails on that issue so that you at least accept the possibility [the accused]
did have the belief that it was safe to drive, then, before you can convict [him/her], the
Crown must prove beyond reasonable doubt that such belief was not reasonable in the
circumstances as known to [the accused].

Whether it was reasonable for [him/her] to hold that belief is judged according to
community standards. You ask yourself what would an ordinary person in the position
of [the accused], that is with [his/her] knowledge and experience, have believed at the
relevant time?

[Outline the Crown case that even if the accused held a belief that it was safe to drive
the belief was not a reasonable one.]

To conclude in relation to this element, the accused's case is that [he/she] honestly and
reasonably believed that it was safe to drive the vehicle. It is for the Crown to prove
beyond reasonable doubt that [he/she] did not have that belief. If it is possible [he/she]
did have such belief, then the Crown must prove that it was not a reasonable belief in
the circumstances known to [him/her].
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[5-5420] Dangerous driving

Statutory presumption regarding intoxication
[Statutory presumption under s 52AA(1) that the accused is presumed to be under the
influence if the prosecution proves the prescribed concentration of alcohol was present
at the time of the impact.

The law requires you as the jury to act on the basis that an accused person is under the
influence of alcohol for the purpose of the offence with which [the accused] is charged
if, at the time of the impact causing the victim’s death, there was a concentration of
alcohol in the accused's blood of at least 0.15 grams of alcohol in 100 millilitres of
blood. Further the law is that the concentration of alcohol that is determined in relation
to a sample of the accused's blood which has been analysed within two hours after the
impact is for the purpose of the offence the concentration of alcohol in the accused's
blood at the time of that impact [where relevant add unless the accused has established
that the concentration was less than 0.15 grams of alcohol in 100 millilitres of blood
at the time of impact].

There is a certificate of analysis of [the accused's] blood alcohol level taken at [specify
time] in evidence before you. That analysis shows the concentration of alcohol in [the
accused's] blood was [state result of analysis].You are to act on the basis this was the
concentration of alcohol in [the accused's] blood at the time of the impact. As that
reading is 0.15 grams [or above], you must reach your verdict on the basis that the
accused was under the influence of alcohol at the time of the impact.

Driving under the influence of alcohol means that, because of the affect of the alcohol
upon [the accused], [he/she] was no longer capable of, and did not in fact, exercise
proper control and management of the vehicle which resulted in the impact alleged in
the charge.]

[If applicable, without statutory presumption:
A person is under the influence of alcohol [or drugs] for the purpose of this offence
where [his/her] ability to manage and control a motor vehicle is impaired by the
voluntary intake of alcohol [or drugs]. A person may be “under the influence” in this
sense without being drunk. Whether a person lacks full capacity to control and manage
a motor vehicle in that sense, so as to be committing an offence, depends not only
on direct evidence of what [he/she] may have consumed before the impact, but also
on any inference or conclusion which you may properly draw from the circumstances
before the impact including [his/her] manner of driving shortly before and up to the
time of the impact. In this respect, the Crown relies upon … [summarise evidence and
submissions for the Crown]. The accused, on the other hand, relies on … [summarise
evidence and submissions for the accused].]

The manner in which a person drives a vehicle includes all matters connected with the
management and control of the vehicle when it is being driven, including its speed.
[The directions must identify for the jury the precise manner of driving upon which the
Crown relies, including the period of driving involved.]]

Sixth element: if offence is aggravated

[If the charge is an aggravated form of the offence add:
6. The Crown also alleges that this offence was committed in what is called a
“circumstance of aggravation”.
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Dangerous driving [5-5420]

This means that in addition to the four elements required to establish the offence,
the Crown must also prove beyond reasonable doubt that [specify the particular
aggravation under s 52A(7)].]

[Available verdicts where a circumstance of aggravation is charged
If the Crown has failed to establish any one of the first four elements of the offence
of dangerous driving — that is, without the circumstances of aggravation — you must
find the accused “not guilty”.

If the Crown has established each of the elements of the aggravated offence of
dangerous driving beyond reasonable doubt, you should find the accused “guilty” of
that offence [unless the statutory defence under s 52A(8) is relied upon].

If the Crown has failed to establish the circumstance(s) of aggravation upon which it
relies, but has established all the other elements of the offence, you should find the
accused “guilty”, [unless the statutory defence under s 52A(8) is relied upon].]

[The next page is 941]
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Defraud — Intent to

[5-5500]  Introduction
The following suggested direction may be adapted to all offences involving intent to
defraud, such as those set out in Pt 4, Div 1, subdiv 7 of the Crimes Act 1900. Prior to
summing up in a case involving intent to defraud, careful consideration should be given
to Spies v The Queen (2000) 201 CLR 603, where the High Court emphasised that in
all offences alleging “defrauding”, the prosecution must establish that the accused used
“dishonest means” to achieve his or her object. “Dishonest means” was explained in
Peters v The Queen (1998) 192 CLR 493 at 508 and 529.

[5-5510]  Suggested direction

Here it is alleged by the Crown, and must be proved by the Crown beyond reasonable
doubt, that [the accused] intended to defraud [the victim] by … [specify the nature of
the fraudulent conduct].

To “defraud” is to intentionally use dishonest means to deprive another person of their
property, or to imperil their rights or interests. It involves the intentional creation of a
situation by one person to use dishonest means to deprive another person of money or
property, or to imperil another person’s rights or interests, [here identify the knowledge,
belief or intent that is said to render the relevant conduct dishonest] knowing that they
have no right to deprive that person of money or property, or imperil that person’s
rights or interests. The “dishonest” means which the Crown says [the accused] used
here were … [give details of the evidence].

The Crown must establish beyond reasonable doubt that the accused had that
knowledge, belief or intent and, if so, on that account, the relevant conduct was
dishonest. In determining whether the conduct of the accused was dishonest, the
standard which you apply is that of ordinary decent people.

[Where appropriate
There may be an intent to defraud even though the defrauder does not intend to benefit
[himself/herself]. The essence of the meaning of the word “defraud” is “detriment”
or “damage” or “loss” to the person defrauded by the use of dishonest means, not an
advantage to the defrauder.]

For present purposes, the words “intent” and “intention” have the same meaning. They
are very familiar words and in this legal context they carry their ordinary meaning.
Intention may be inferred or deduced from the circumstances in which … [specify
the alleged fraudulent activity] is alleged to have occurred, and from the conduct of
[the accused] person before, at the time of, or after [he/she] did the act alleged to be
fraudulent, namely … [specify the alleged fraud]. Whatever a person says about their
intention may be looked at for the purpose of finding out what in fact that intention
was at the relevant time … [specify the time]. In some cases, a person’s acts or words
may themselves provide the most convincing evidence of their intention.
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[5-5510] Defraud — Intent to

Where a specific result is the obvious and inevitable consequence of a person’s act,
and where they deliberately do that act, you may readily conclude that they did that
act with the intention of achieving that specific result. In the present case that is …
[set out the alleged fraud].

You must remember that you are considering the intention of [the accused], not what
your intention, or the intention of the ordinary person, or some imaginary person, might
have been had you (or they) been in [the accused’s] position.

I emphasise that what the Crown has to prove is the dishonest intent of [the accused]
— not of any other person. Further, the intended means by which the purpose was to
be achieved must be dishonest.

[5-5520]  Notes
1. In Macleod v The Queen (2003) 77 ALJR 1047, the High Court dealt with the

appropriate directions in a case involving a Director fraudulently appropriating
property, contrary to s 173 of the Crimes Act 1900. The Court also dealt with the
principles applicable to a claim of right raised by the Director.

2. See R v Moussad (1999) 152 FLR 373 for a direction in relation to defrauding the
Commonwealth pursuant to s 29D of the Crimes Act 1914 (Cth).

3. An essential ingredient in every case is dishonesty: Scott v Metropolitan Police
Commissioner [1975] AC 819 at 841; R v Ward & Stonestreet (1996) 88 A Crim
R 159 cited with apparent approval in Peters v The Queen (1998) 192 CLR 493
at 542. The dishonesty must be deliberate: R v Sinclair [1968] 3 All ER 241.

4. Dishonesty need not be defined. It will suffice if the trial judge instructs the jury
that in deciding whether the act was or was not dishonest, they should apply the
current standards of ordinary decent people: R v Glenister (1980) 2 NSWLR 597
cited with apparent approval in Peters v The Queen (1998) 192 CLR 493 at 542.
See also R v Love (1989) 17 NSWLR 608.

5. Where property is taken, and there is an issue as to whether the accused believed
he or she had a legal right to take the property, the Crown must prove the absence
of such a belief in the accused: R v Condon (1995) 83 A Crim R 335 at 346.

6. For the essential elements to be proved by the Crown where the charge is
fraudulent misappropriation or fraudulently omitting to account (Crimes Act 1900,
s 178A), see R v Maharaj (1995) 85 A Crim R 374.

7. A general averment in an indictment of intention to defraud is sufficient: Criminal
Procedure Act 1986, Sch 3, cl 13.

[The next page is 951]
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Extortion by threat — blackmail

Crimes Act 1900 (NSW), ss 99, 100, 100A, 101, 102, 103, 104, 105

[5-5600]  Introduction
This suggested direction deals with extortion under s 99 of the Crimes Act 1900, but
can be adapted to charges brought under ss 100, 100A, 101, 102 and 103. Section 105
of the Crimes Act 1900 provides that a threat or menace may be of violence or an
accusation. The suggested directions adopt the word “threat” in preference to “menace”
for the sake of clarity.

[5-5610]  Suggested direction — counts under s 99 of the Crimes Act 1900
[The accused] is charged with an offence which lawyers generally refer to as
“extortion”, but which most non-lawyers would term “blackmail” … [read indictment
to jury]

The offence of extortion or blackmail is committed when one person dishonestly makes
a demand on another person for specified property in the possession of or under the
control of that person, and that demand is accompanied by threat or force.

It is important to bear in mind that it is not necessary that the alleged victim of extortion
or blackmail should actually give way to the threat or the force, nor should actually
hand the property over to the person making the demand for it.

The first element to be proved by the Crown beyond reasonable doubt is that [the
accused] made a demand on [the victim] for the property which is set out in the
indictment.

A demand may be made in express terms, or it may be in terms which imply to the
alleged victim that a demand is being made. In the present case, the Crown alleges that
[the accused] made [his/her] demand of [the victim] by … [specify the Crown case as
to demand]. Thus, the demand, says the Crown, was made in so many words and was
put to [the victim] directly.
[Alternatively

Here the Crown alleges that, although [the accused] did not make the demand in so
many words, it was a clear inference from what was [said/done] to [the victim] that
[the accused] was demanding that [the victim] should do what [he/she] was told.]

On the other hand, [the accused] denies that any such demand was made, whether in
express words or by inference. [The accused] says that … [specify defence case as to
demand].

If you are not satisfied beyond reasonable doubt that a demand was made, then that is
the end of the matter. [The accused] is “not guilty” and must be acquitted. But if you
are so satisfied, then you go on to consider the second element.

The second element to be proved by the Crown beyond reasonable doubt is that the
demand was accompanied by [a threat/force]. What does the Crown allege here was
the [threat/force] which [the accused] was making against … [victim’s name, or where
appropriate, the property of victim’s name]?
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[5-5610] Extortion by threat — blackmail

The Crown has to prove what [the accused] actually said or did. When you have
decided what [the accused] has been proved to have said or done, then you must ask
yourselves whether these words and/or actions amounted to [a threat/force].

This is to be determined objectively, that is to say, you as the jury have to decide
whether a person of ordinary firmness and courage would have regarded what [the
accused] [said/did/implied] as [a threat/force], and would have likely to have been
influenced by it so as to act in a manner contrary to [his/her] own wishes. This is the
test to apply, rather than whether [the victim] was or would have likely to have been
influenced by it to act in a way contrary to [his/her] wishes. That is what I meant
by saying that the matter is to be determined objectively, by your assessment of the
reaction of a person of ordinary firmness and courage, which may or may not have
been the reaction of [the victim].

… [Set out the respective Crown and defence cases as to the threat or force].

If you are not satisfied beyond reasonable doubt that the demand, which you have
found to have been made by [the accused], was in fact accompanied by [a threat/force]
in the way in which I have explained to you, then that is the end of the matter and
[the accused] is “not guilty”. But if you are so satisfied, then you must consider the
third element.

The third element that the Crown must prove beyond reasonable doubt, is that [the
accused], at the time when [he/she] made the demand on [the victim], did so with the
intention to steal the property mentioned in the indictment. To prove this, the Crown
must satisfy you beyond reasonable doubt that [the accused], when [he/she] made
the demand, intended permanently to deprive [the victim] of this property, knowing
or believing that [the accused] was not legally entitled to the property and that [the
accused] acted with a dishonest state of mind.

How is a person’s intention established in a court of law?

… [A suggested direction on intention is to be found at [3-210] and may be adapted
to suit the circumstances of the case].

… [If the accused raises a claim of right, a suggested direction is to be found
at [5-6165] and may be adapted to suit the circumstances of the case].

As to this, the Crown says … [specify the Crown case on intent to steal]. On the other
hand, [the accused] says that … [specify the defence case on intent to steal].

[5-5620]  Notes
1. The demand need not be communicated to the “target”, but there must be an

intention to communicate it to the “target”, and in circumstances apt to achieve
that end. The behaviour in making the demand is the gist of the offence: Austin v
The Queen (1989) 166 CLR 669.

2. A menace or threat referred to in s 105 of the Crimes Act 1900 (which is not a
definition section) can include harm to, or threatened theft of, property: DPP v
Kuo (1999) 49 NSWLR 226 and cases there cited.
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Extortion by threat — blackmail [5-5620]

3. For a case where claim of right was raised in a count for demanding with menaces
with intent to steal, see: R v Bernhard [1938] 2 All ER 140.

4. For a case where there was an implicit threat, see: DPP v Curby [2000]
NSWSC 745.

[The next page is 961]
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False instruments

[5-5700]  Introduction
Note: Offences under ss 300(1), 300(2), 301 and 302 Crimes Act 1900 were repealed
as at 22 February 2010. For similar offences now: see ss 252, 253 Crimes Act 1900.

Apart from some statutory exceptions, what we used to call “forging and uttering”
was replaced by a series of statutory offences in Div 2 Pt 5 Crimes Act introduced in
1989 but repealed on 22 February 2010. Under (the now repealed) s 300(1) Crimes Act,
it was an offence to make a false instrument intending to use it to induce another person:

(a) to accept it as genuine, and
(b) because of that acceptance, to do or not do an act to his or her prejudice or to the

prejudice of another.

By s 300(2) Crimes Act, it was an offence to use an instrument which is, and is known
to be, false with the same intention. In Nikolaidis v R (2008) 191 A Crim R 556 at [141],
it was held that s 300 required the Crown to prove a “triple intention”:

• to make an instrument that is false. The person who “makes” the instrument is the
person who is ultimately responsible for it coming into existence: Nikolaidis v R
at [152]

• that the maker or another person (person B) will use the instrument, and

• that another person (person C) will be induced to act to the prejudice of that person
(person C) or another person (person D).

[5-5710]  Suggested direction — charges under s 300(1) Crimes Act 1900

[The accused] is charged with making a false instrument with the intention that
[he/she/other [specify]] would use that instrument to induce [other person] to accept
the instrument as genuine, and because of that acceptance, [to do/not to do] an act to
that person’s prejudice … [specify].

In order to establish its case against [the accused], the Crown must prove beyond
reasonable doubt, firstly, that [he/she] made an instrument. An instrument includes a
document … [credit card, disc, tape, soundtrack etc as indicated in s 299(1) — specify
the instrument relied on by the Crown].

Making a false instrument is proved where the instrument purports to … [specify
the circumstances alleged by the Crown in paras (a) to (h) under s 299(2)]. If you
find beyond reasonable doubt that the instrument in question purports to have been
[made/altered] as alleged by the prosecution, and that this was done by [the accused],
then the Crown will have established that [the accused] [made/altered] that instrument.
The word “purports” is used in the sense of “pretends” — so that the Crown must
show that the document is not what it appears to be, in that it appears to have been
[made/altered] by [name] when it was not [made/altered] by [name] … [or as the case
may be according to s 299(2) relied on by the Crown].
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[5-5710] False instruments

The Crown must next prove that in [making/altering] the false instrument, [the
accused] did so with the intention that [he/she/other [specify]] induced [name of
person], not being the [accused/person intended by the accused to use the instrument]
to accept the instrument as genuine, that is to say, as what it purports or pretends to be,
and because of that acceptance, to do or refrain from doing something to the prejudice
of [person intended to be so induced], in that [name of person] [did/did not do] an
act which if [done/not done] would be to [his/her] prejudice in that … [specify the
particulars of prejudice relied upon by the Crown within s 305]. If you find that to
have been [the accused’s] intention beyond reasonable doubt, then the Crown will have
established that [the accused] intended prejudice to [name of person].

It is not necessary that the Crown prove that the person intended to be induced was
induced or did [do/ not do] the act to [his/her] prejudice, but it is necessary for the
Crown to prove beyond reasonable doubt that it was within [the accused’s] intention
at the time of making the document that [name of person] should be so induced.

“Intent” and “intention” are very familiar words and in this context — they have their
ordinary everyday meaning.

Intention may be inferred or deduced from the surrounding circumstances in which
the instrument was [made/altered], including the nature of the document itself and [the
accused’s] conduct before and at the time of, or even after [he/she] [made/altered] it
… [deal with other relevant matters relied on by the Crown as going to intention, such
as the relationship between the parties. Deal with any evidence and/or submissions for
the accused on this issue].

[5-5720]  Suggested direction — charges under s 300(2) Crimes Act 1900

[The accused] is charged with using an instrument which was false and which [he/she]
knew to be false, with the intention of inducing another person to accept the instrument
as genuine and because of that to [do/not do] some act to [that other person’s/another’s]
prejudice … [specify if disclosed].

In order to establish its case against [the accused], the Crown must prove beyond
reasonable doubt firstly that [he/she] used an instrument. An instrument means a
document … [includes a credit card, disc, tape, soundtrack etc as defined in s 299(1)
— specify the instrument relied on by the Crown]. The Crown alleges that [the accused]
used the instrument by … [specify the Crown’s allegations and evidence in support
and any evidence relied on by the accused on this issue, together with opposing
submissions].

An instrument is false if it purports to … [specify the circumstances alleged by the
Crown in paras (a)–(h) under s 299(2) if in issue and deal with any opposing evidence
and/or submissions]. If you find beyond reasonable doubt that this instrument here in
question purports to … [as alleged by the prosecution under s 299(2), specify], and that
[the accused] used the instrument as alleged, then the Crown will have established that
[he/she] used a false instrument. The word “purports” is used in the sense of “pretends”,
so that the Crown must show that the instrument is not what it appears to be in that
it appears to have been … [specify the particulars of falsity relied upon by the Crown
within s 299(2)] when it was not.
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False instruments [5-5720]

The Crown must also establish beyond reasonable doubt that at the time when [he/she]
used the false instrument, [he/she] knew it to be false. Knowledge is a state of mind.
If it is to be shown to have existed generally, it must be inferred or deduced from
the relevant circumstances existing before, at the time of or even after the use by
[the accused] of the instrument. The relevant circumstances include the nature of the
instrument itself … [deal with evidence and submissions of both the Crown and the
accused on knowledge, if it is in issue].

In addition to proving that [he/she] knew it to be false, the Crown must also establish
beyond reasonable doubt that [he/she] used the instrument with the intention that
[another person] should be induced to accept the instrument as genuine, that is to say,
as what it purports to be, and because of that acceptance, to [do/not do] something
to the prejudice of the person who was so induced. A person will be prejudiced if,
assuming the act had been [done/not done], it would … [specify the particulars of
prejudice relied upon by the Crown within s 305].

If you find that to have been [the accused’s] intention beyond reasonable doubt, then the
Crown will have established that [the accused] intended prejudice to [other person].

It is not necessary that [other person] be in fact induced to [do/not do] an act, nor that
[he/she] in fact [did/did not] do the act, but it is necessary that the Crown establish
beyond reasonable doubt that it was the intention of [the accused] that [other person]
be induced to [do/not do] an act to [his/her] prejudice, as alleged by the Crown.

Like knowledge, intention is a matter to be inferred or deduced from the relevant
circumstances. These include … [deal with the evidence relied upon by the Crown and
any evidence to the contrary relied upon by the accused on the issue of intention and
also the opposing submissions on this issue, if it arises].

[The next page is 971]
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False or misleading statements

[5-5800]  Introduction
The statutory offences of obtaining property by false pretences were designed to meet
perceived deficiencies in the law of larceny. These were contained in ss 179–185 (rep)
Crimes Act 1900. Sections 179–185 were repealed on 22 February 2010 by the Crimes
Amendment (Fraud, Identity and Forgery Offences) Act 2009. Despite the repeal, this
chapter of the Bench Book has been retained since offences under those repealed
provisions are still coming before the courts.

The essential difference between “larceny” and “obtaining by false pretences” is
that the former is an offence against possession, whilst the latter, at least in its original
statutory form, included activities designed to unlawfully induce another to part with
his or her property.

Gaps in the law have been filled by the creation of other offences. For example,
in 1961 the statutory offence of obtaining credit by fraud (s 178C (rep)) was created,
and in 1979 offences of obtaining money etc by deception or by false or misleading
statements (ss 178BA (rep) and 178BB (rep)) were enacted in the Crimes Act 1900.
Sections 178BA, 178BB and 178C were also repealed by the Crimes Amendment
(Fraud, Identity and Forgery Offences) Act 2009.

[5-5810]  Section 178BA (rep) Crimes Act 1900
Section 178BA (rep) penalises the obtaining by deception of any money, valuable thing
or “any financial advantage of any kind whatsoever”. The section defines “deception”
to include both deliberate or reckless words or conduct and (unlike the offence of false
pretences) if by words includes representations of law as well as fact. The definition
is also extended to include causing a computer system to make a response, and an act
or omission with the intention of causing a machine “designed to operate by means
of payment or identification” to make an unauthorised response, thereby creating an
offence of “deceiving” a machine, such as putting foreign coins into a slot machine
or obtaining money through an automatic teller machine (ATM). “Money” is defined
in s 4 Crimes Act 1900, but there is no definition of “valuable thing” or “financial
advantage”. “Money” may include a cheque: R v Hunt (1996) 88 A Crim R 307.

As to a “valuable thing”, the question of whether the expression is limited to tangible
objects or entities, or whether it also includes intangibles, was left open in R v Love
(1989) 17 NSWLR 608 at 617. The meaning of the expression, however, was regarded
as being limited by the necessity of showing that it was capable of being “obtained”.

A “financial advantage” may be “of any kind whatsoever”. The requirement of
“obtaining” in respect of the financial advantage may, however, serve to narrow the
ambit of the phrase, but it has been held that the words should be given their plain
meaning and should not be narrowly construed: R v Walsh (1990) 52 A Crim R 80, 81.

The elements of the offence are that the accused:
(i) by deception as defined in s 178BA(2);
(ii) dishonestly obtained for the accused or another person;
(iii) a financial advantage (or money or a valuable thing).
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[5-5810] False or misleading statements

See: R v Licardy (unrep, 28/09/94, NSWCCA). The deception must have induced in
the owner of the money or valuable thing an intention to part with his or her property
rather than merely the custody or control of the money etc in question.

In the case of money, the general rule is that property in it will pass on delivery. In
the case of a charge of obtaining a valuable thing by deception, the question of when
and by what means it may be said to have been “obtained” may be affected by the
nature of the thing in question: R v Kron (1995) 78 A Crim R 747 at 477.

In the case of a charge relating to a financial advantage, it is more difficult to apply
the notion of the creation of an intent to part with something as in the case of money
or a tangible thing. The extension of a credit facility by deception may involve an
“obtaining” within the meaning of s 178BB (as well as s 178C (rep)) Crimes Act 1900.

In the context of the English Theft Act 1968, it has been held that an intention to repay
an equivalent sum of money will not prevent conviction. It is to be noted, however, that
s 178BA does not have an equivalent to s 118 Crimes Act 1900 in relation to the offence
of larceny, and it may be that the existence of an intention to repay an equivalent sum
in the case of money, or to return the valuable thing, will go to the question whether
the Crown has established beyond reasonable doubt that the money or valuable thing
was obtained “dishonestly”.

Because of the requirement of a causal connection between the alleged deception and
the intent to part with the subject matter of the charge, there will need to be evidence
(direct or circumstantial) of a mind deceived, except in the case of a computer or a
machine referred to in s 178BA(2) Crimes Act 1900. Although the money and so forth
must be obtained “dishonestly”, if the Crown proves a deception then this is evidence
upon which the jury may find dishonesty on the part of the accused. As to a claim of
right, see [5-6165].

[5-5820]  Suggested direction
[The accused] is charged with dishonestly obtaining by deception [money/valuable
thing/ a financial advantage]. In order to establish this offence, the Crown must prove
beyond reasonable doubt that by [his/her] [deliberate/reckless] [words/conduct], [the
accused] acted deceptively so as to induce in the mind of [the person from whom the
money etc was obtained] an intention to part with [the money/valuable thing/financial
advantage] to [the accused] or to another person … [deal with evidence for the Crown
and for the accused and the respective submissions as to these matters].
The Crown must also prove that [the accused/another] did obtain the [money/valuable
thing/financial advantage]. The Crown will have proved that [the accused] obtained
the money when it … [or its equivalent, for example, a cheque] is given to [the accused]
or someone else.
… [A similar direction will be required in the case of a valuable thing].
… [In the case of a “financial advantage”, the direction to be given will depend on the
nature of the financial advantage in question. Thus the accused will have “obtained”
an extension of credit when [he/she] or someone else is in a position to draw down
the facility].
… [Deal with evidence for the Crown and for the accused and opposing submissions
as to these matters].
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False or misleading statements [5-5830]

The Crown must also prove beyond reasonable doubt that at the time that the
[money/valuable thing/financial advantage] was obtained, [the accused] was acting
dishonestly.
Whether a person is acting dishonestly at any given time depends on his or her
state of mind. It is the actual state of mind of the accused person at the time of the
alleged obtaining which is in question when an allegation is made that a person acted
dishonestly. You must judge whether that person was acting dishonestly at the given
time by applying the ordinary standards of what is regarded as “dishonest” by ordinary
decent members of our community.
If you are satisfied beyond reasonable doubt that [the accused] did, by [his/her]
[deliberate/reckless] deceptive [words/conduct], obtain the [money/valuable thing/
 financial advantage] in question, to which [he/she] knew [he/she] was not entitled,
then it would be open to you to find that [he/she] was acting dishonestly at that time.

[Where the Crown relies on reckless rather than deliberate deception, add
Here the Crown says you will find beyond reasonable doubt that [the accused] by
[his/her] [words/conduct] was deceptive because [the accused] was reckless as to the
effect on the mind of [deceived person] in that [the accused] knew that such words
or conduct might induce that person to [part with the money/part with the valuable
thing/confer the financial advantage charged] … [If claim of right is in issue: to
which [he/she] knew [he/she] was not entitled] and went ahead and [said/did] those
things alleged by the Crown, regardless of whether [his/her] [words/conduct] would
have that effect or not. [The accused], on the other hand, relies on the following … [set
out evidence and submissions for the accused].]

[5-5830]  Section 178BB (rep) Crimes Act 1900
As to s 178BB (rep) Crimes Act 1900, the section may be compared with s 176 (rep)
which is, however, limited in its scope to corporate officers. Like s 178BA (rep),
s 178BB extends to the obtaining of any “money or valuable thing or any financial
advantage of any kind whatsoever” — as to which, see the notes in relation to s 178BA.

No element of dishonesty is, however, required to be proved by the Crown under
s 178BB, although the jury should not be so directed: R v Stolpe (unrep, 30/10/96
NSWCCA).

Intent as to the obtaining must be proved, as must knowledge of the false or
misleading nature of the statement relied on by the Crown, or “reckless disregard” as
to whether the material particular in the statement is false or misleading.

The phrase “reckless disregard” in s 178BB may be compared with the phrase
“whether deliberate or reckless” in the definition of “deception” in s 178BA(2).
Although there is considerable discussion in the authorities as to the meaning of
“reckless” and “reckless disregard” in various statutory contexts, it appears that a jury
should be directed in terms that both expression import a subjective state of mind in
the accused in relation to the deception (s 178BA(2)) or making of a false statement
(s 178BB) in that, whilst foreseeing the possibility that it may be false, he or she made
the statement not caring whether it was true or false, and without any honest belief as
to its truth. See the discussion of authorities in Pollard v Commonwealth DPP (1992)
28 NSWLR 659.
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[5-5830] False or misleading statements

It should be noted, however, that the Crown may only rely on “reckless disregard”
on a charge of making a false or misleading statement and that, in relation to the
publication or the concurrence in making or publishing a statement, the Crown is
restricted to actual knowledge of the false or misleading character of the statement:
R v Rinaldi & Kessey (1993) 30 NSWLR 605.

To “publish” means to convey the offending statement to the mind of another: Webb v
Bloch (1928) 41 CLR 331, 363; R v Rinaldi & Kessey (1993) 30 NSWLR 605, 609.
To “concur” in a publication involves no more than doing an act which, together with
the acts of others (who may be behaving quite lawfully), brings about publication. The
word is not coextensive with the concept of aiding, abetting, counselling or procuring
in s 351 Crimes Act 1900: R v Lee (unrep, 19/06/97, NSWCCA).

A statement may be rendered false or misleading by material omission even though
otherwise factually accurate: R v Bishirgian (1936) 1 ALR 586; R v M (1980) 2
NSWLR 195. A statement is false or misleading in a material particular if, of moment
or significance, it is capable of influencing the mind of the person to whom it is
directed, and is not merely trivial or inconsequential: R v Clogher [1999] NSWCCA
397, and the authorities cited.

[5-5840]  Suggested direction

In order to establish this offence, the Crown must prove the following —

1. That [the accused] [made/published/concurred in making or publishing] a
statement whether oral or in writing … [set out the statement relied on by the
Crown];

2. which statement was false or misleading in a material particular … [set out the
particulars of falsity; materiality and the evidence for the Crown and the accused,
and summaries opposing submissions];

[If appropriate, add
A statement may be “false or misleading” not only by stating that which is positively
untrue or misleading but also where, by omitting something, it renders that which is
stated false or misleading.]

[If in issue, add
A statement is material if it is of significance and not merely trivial or inconsequential
and is relevant to the purpose for which it was being made. In determining whether a
statement is false or misleading, and also whether it was material in that sense, you will
have regard to the whole of the statement and the context of circumstances in which the
statement was made and the purpose for which the statement was made and received.]

3. that [he/she] did so with the intention of obtaining for [himself/herself/another]
[money/a valuable thing/financial advantage] … [if a valuable thing or a financial
advantage, set out the nature of the thing or advantage relied upon by the Crown];

4. which statement [he/she] knew to be false or misleading in a material particular
… [set out the Crown’s case as to knowledge and the accused’s case, and the
opposing arguments];
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False or misleading statements [5-5850]

As I have said, the Crown must prove beyond reasonable doubt that when [he/she]
[made/published/concurred in making or publishing] the statement that [he/she] knew
that it was false or misleading. Knowledge is a state of mind and it is [the accused’s]
actual state of mind which the Crown must prove. This will almost invariably be
something which can only be inferred from all the circumstances. If, at the end of your
deliberations, having considered all the relevant evidence, you are of the view that
there is a reasonable possibility that the Crown has not established that [the accused]
did know that the statement was false or misleading, you must acquit [the accused].

It is important to keep in mind that it is [the accused’s] actual state of mind at the time
of … [making etc] the alleged statement which the Crown must prove, not what another
person may or would have known in the circumstances.

[Where the charge is “making” and the Crown relies on “reckless disregard”,
add
Here the crown alleges [in lieu of/in addition to actual knowledge] that in making the
alleged statement [the accused] acted in reckless disregard of the false or misleading
nature of the statement. In order to establish this, the Crown must prove beyond
reasonable doubt that when [the accused] made the statement [he/she] knew that the
statement might possibly be false or misleading to persons acting on it and went ahead
and made the statement regardless of whether it was false or misleading.]

[5-5850]  Notes
1. Although a single statement may contain a number of allegedly false or misleading

material particulars, a question of duplicity may arise where the Crown charges
more than one allegedly false or misleading particular in a single count: R v Giam
(1999) 104 A Crim R 416.

2. Where a single statement is charged but there is more than one allegedly false
or misleading particular relied on by the Crown, any one of which is capable of
supporting the charge, it is enough to establish the charge if any one is proved
beyond reasonable doubt. The jury may be so directed, but the jury should
also be directed that before convicting on the basis of any one allegedly false
or misleading material particular, they must be unanimously of the view that
the Crown has established beyond reasonable doubt it’s case in respect of that
particular: R v Brown [1984] 79 Cr App R 115. See also in different contexts:
R v Beach [1994] 75 A Crim R 447; KBT v The Queen (1997) 191 CLR 417.

[The next page is 981]
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Fraud — Part 4AA Crimes Act 1900

[5-5900]  Introduction
Part 4AA was inserted into the Crimes Act (the Act) with effect from 22 February 2010
by the Crimes Amendment (Fraud, Identity and Forgery Offences) Act 2009. The Part
reproduces to a significant degree offences from the Criminal Code (Cth). The second
reading speech was delivered on 12 November 2009. The commentary below is not
intended to be exhaustive and reference should also be made to the legislation and
other relevant secondary sources.

[5-5910]  Definitions
Dishonesty — s 4B defines dishonesty as “dishonest according to the standards of
ordinary people and known by the defendant to be dishonest according to the standards
of ordinary people”. It is a question of fact. As to claim of right: see Larceny at
[5-6100] and the Suggested direction at [5-6165].
Deception — there is a general definition of “deception” in s 192B. It means any
deception, by words or other conduct, as to fact or as to law. It must be either reckless
or intentional.
Recklessness — s 4A provides “… if an element of an offence is recklessness, that
element may also be established by proof of intention or knowledge”.
Obtaining property — the phrase “obtaining property of another” is defined in
s 192C.
Property — is defined in s 4.
Obtaining a financial advantage obtaining a financial advantage or causing a
financial disadvantage is dealt with in s 192D. A financial advantage or a financial
disadvantage may be permanent or temporary.

[5-5920]  Section 192E — fraud
Section 192E(1) makes it an offence for a person who, by any deception, dishonestly
obtains property belonging to another or obtains a financial advantage or causes any
financial disadvantage.

The obtaining may be dishonest even if the person is willing to pay for the property:
s 192E(2).

The offence can involve all or any part of a general deficiency in money or other
property even though the deficiency is made up of any number of particular sums of
money or items of other property that were obtained over a period of time: s 192E(3).

The offence can be an alternative to a charge of larceny or an offence that includes
larceny: s 192E(4).

The obtaining of the property or financial advantage or the causing of the financial
disadvantage must be the result of the accused’s deception although it is not necessary
to show that the person deceived suffered the loss; R v Ho (1989) 39 A Crim R 145;
Flack v R [2011] NSWCCA 167 at [37].
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[5-5920] Fraud — Part 4AA Crimes Act 1900

Nor, under s 192E(1)(b), is it necessary for the Crown to prove an identified person
was deceived or to lead direct evidence from a person or persons to establish its case of
deception: Decision Restricted [2019] NSWCCA 43 at [28]-[29], [64], [74]-[75]. How
the deception in a particular case is proved depends on the form of deception practiced
but, in a case where there is no direct evidence that the alleged deception was the
operative cause of the dishonest obtaining of property, it may be a matter of inference
proved by other evidence in the Crown case: Decision Restricted at [62], [74]-[75].

The term “financial advantage” should be given its ordinary meaning: R v Walsh
(1990) 52 A Crim R 74 at 81.

Section 192D(1) provides a non-exhaustive definition of obtaining a financial
advantage or causing a financial disadvantage.

Note: The Suggested directions below do not cover or describe every permutation
of the offences given the definitions of “deception” in s 192B, “obtains property” in
s 192C(1), “property belongs” in ss 192C(3), 192C(4), “obtain” financial advantage in
s 192D(1) and “cause” financial advantage in s 192D(2). The facts may also require
a direction in terms of s 192C(5) in respect of treating property as the accused’s own
regardless of the victim’s rights. Therefore the directions below should be modified to
accommodate other forms of the offences.

[5-5925]  Section 192E(1)(a) — Suggested direction — fraud by dishonestly
obtaining property
[The accused] is charged that [he/she], by a deception, dishonestly obtained property
being [the nature of the property] that belonged to [name of victim].
The Crown alleges that the property belonged to [the victim] because [he/she] had
possession of the property.
The Crown alleges that the accused obtained the property within the terms of
the offence charged in that [he/she] obtained possession of the property for
[himself/herself]. Conduct of that type amounts to obtaining.
In order to prove that the accused committed the offence, the Crown must prove beyond
reasonable doubt that the accused obtained the property in the manner alleged and did
so intending to permanently deprive [name of victim] of the property, that is [he/she]
did not intend that the property would be returned to [the name of the victim].
[If necessary add
Merely to borrow the property or to lend the property to another is not sufficient to
make out the charge unless the borrowing or lending was for such a period and in such
circumstances as to be the equivalent of taking or disposing of the property outright.]
The deception that the Crown alleges and that must be proved beyond reasonable doubt
is that the accused [the nature of the deception alleged] and you must be satisfied
that as a result of that deceptive conduct the accused obtained the property the subject
of the charge. The Crown must prove that the accused intended to carry out that
deceptive conduct to obtain the property or was reckless in that regard. The accused
is reckless where [he/she] foresaw the possibility of [the victim] being deceived by
[his/her] conduct and parting with the property but [he/she] nevertheless continued
with [his/her] course of conduct.
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The Crown must prove beyond reasonable doubt that in deceiving [the victim] in the
manner alleged and so obtaining the property, the accused acted dishonestly. Dishonest
in this context means that the accused acted dishonestly according to the standards
of ordinary people. You as ordinary members of the community determine what is
dishonest conduct. You must not only find beyond reasonable doubt that the accused
acted dishonestly in deceiving [the victim] but also that [he/she] knew that [his/her]
conduct was dishonest according to the standards of ordinary people.
[If necessary add
A person may obtain property dishonestly even if [he/she] is willing to pay for the
property.]
[If a claim of right is raised as a response to an allegation of dishonesty: see Larceny
at [5-6165].]

[5-5930]  Section 192E(1)(b) — Suggested direction — fraud by dishonestly
obtaining financial advantage
[The accused] is charged that [he/she] by a deception dishonestly [obtained a financial
advantage for himself/herself] or [kept a financial advantage that he/she had].
The Crown contends that the financial advantage is [set out the financial advantage]. It
does not matter whether the financial advantage alleged was permanent or temporary.
The deception that the Crown alleges that the accused perpetrated was [set out the
deception]. It must prove beyond reasonable doubt that the financial advantage was
obtained as a result of that deception and that the accused perpetrated that deception
intentionally to obtain the financial advantage or acted recklessly in that regard. Here
reckless means foreseeing the possibility that as a result of the deception [he/she] would
[obtain a financial advantage] or [retain the financial advantage that he/she had] and
carrying on with the deception notwithstanding that possibility.
However, the Crown does not need to prove a particular person was deceived.
The Crown must prove beyond reasonable doubt that the accused acted dishonestly
in [his/her] deceptive conduct. Dishonest in this context means that the accused acted
dishonestly according to the standards of ordinary people. You as ordinary members
of the community determine what is dishonest conduct in this regard. You must not
only find beyond reasonable doubt that the accused acted dishonestly in deceiving [the
victim] but also that [he/she] knew that [his/her] conduct was dishonest according to
the standards of ordinary people.
[If a claim of right is raised as a response to an allegation of dishonesty: see Larceny
at [5-6165].]

[5-5935]  Section 192E(1)(b) — Suggested direction — fraud by dishonestly causing
financial disadvantage
[The accused] is charged that [he/she] by a deception dishonestly [caused a financial
disadvantage to another person namely …]. The Crown contends that the financial
disadvantage the subject of the charge is [set out the financial disadvantage]. It does
not matter for the purpose of the charge whether the financial disadvantage alleged
was permanent or temporary.
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The deception that the Crown alleges that the accused perpetrated was [set out the
deception]. It must prove beyond reasonable doubt that the financial disadvantage was
suffered as a result of that deception and that the accused perpetrated that deception
intentionally to cause the financial disadvantage or acted recklessly in that regard.
Here reckless means foreseeing the possibility that as a result of the deception [he/she]
would [cause a financial disadvantage to …] but went on to act as [he/she] did
notwithstanding that possibility. However, it is not necessary for the Crown to prove
a particular person was deceived.

The Crown must prove beyond reasonable doubt that the accused acted dishonestly
in [his/her] deceptive conduct. Dishonest in this context means that the accused acted
dishonestly according to the standards of ordinary people. You as ordinary members
of the community determine what is dishonest conduct in this regard. You must not
only find beyond reasonable doubt that the accused acted dishonestly in deceiving [the
victim] but also that [he/she] knew that [his/her] conduct was dishonest according to
the standards of ordinary people.

[If a claim of right is raised as a response to an allegation of dishonesty: see Larceny
at [5-6165].]

[5-5940]  Section 192F — intention to defraud by destroying or concealing records
The section makes it an offence to dishonestly destroy or conceal accounting records
with the intention of obtaining property or a financial advantage.

As to obtaining: see [5-5910] and s 192C.

As to obtaining a financial advantage: see [5-5910] and s 192D.

Dishonesty — is defined in s 4B: see [5-5910].

Note that “destroy” includes “obliterate”: s 192F(2).

Property — is defined in s 4.

Note: The Suggested directions below do not cover or describe every permutation
of the offences. (See earlier Note regarding the various definitions at [5-5920]). The
directions ought be modified to accommodate other forms of the offences.

[5-5945]  Section 192F(1)(a) — Suggested direction — destroy or conceal records
with intent to obtain property

[The accused] has been charged that [he/she] dishonestly [destroyed/concealed]
accounting records being [set out the records alleged] with the intention of obtaining
property belonging to another, here [name of the victim]. Property belongs to another
person, if that person has possession of the property.

The Crown must prove beyond reasonable doubt that the accused did [destroy/conceal]
those records and [he/she] did so with that intention. It must also prove that in
[destroying/concealing] those records [he/she] acted dishonestly. Dishonest in this
context means that the accused acted dishonestly according to the standards of ordinary
people. You as ordinary members of the community determine what is dishonest
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conduct in this regard. You must not only find beyond reasonable doubt that the accused
acted dishonestly in [destroying/concealing] those records but also that [he/she] knew
that this conduct was dishonest according to the standards of ordinary people.
[If a claim of right is raised as a response: see Larceny at [5-6165].]
The intention of obtaining property belonging to another means that the accused
intended to obtain possession of the property for [himself/herself].
The Crown must prove that the accused intended to deprive the person who was in
possession of the property here [the name of the victim] permanently.
[If necessary add
It is not enough for the Crown to prove that the accused simply intended to borrow the
property or to enable some other person to use it before returning it to [the name of
the victim]. But the offence will be made out if the Crown proves beyond reasonable
doubt that the accused intended to treat the property as if it were [his/her] own and to
dispose of it regardless of [the victim’s] rights to the property. Borrowing or lending
the property to another may amount to an intention of disregarding [the victim’s] rights
if the borrowing or lending is for such a period and in such circumstances that it is the
equivalent of taking or disposing of it outright.]

[5-5950]  Section 192F(1)(b) — Suggested direction — destroy or conceal records
with intent to obtain financial advantage
[The accused] has been charged that [he/she] dishonestly [destroyed/concealed]
accounting records being [set out the records alleged] with the intention of [obtaining
a financial advantage for himself/herself ] or [keeping a financial advantage that the
accused has]. The financial advantage alleged here is [set out the financial advantage].
It does not matter whether the financial advantage is permanent or temporary.
The Crown must prove beyond reasonable doubt that the accused did [destroy/conceal]
those records and [he/she] did so with that intention. It must also prove that, in
[destroying/concealing] those records, [he/she] acted dishonestly. Dishonest in this
context means that the accused acted dishonestly according to the standards of ordinary
people. You as ordinary members of the community determine what is dishonest
conduct in this regard. You must not only find beyond reasonable doubt that the accused
acted dishonestly in [destroying/concealing] those records but also that [he/she] knew
that this conduct was dishonest according to the standards of ordinary people.
[If a claim of right is raised as a response: see Larceny at [5-6165].]

[5-5955]  Section 192F(1)(b) — Suggested direction — destroy or conceal records
with intent to cause financial disadvantage
[The accused] has been charged that [he/she] dishonestly [destroyed/concealed]
accounting records being (set out the records alleged) with the intention of [causing
a financial disadvantage to another person namely …] or [inducing a third person
(namely) to do something that results in another person (namely) suffering financial
disadvantage. The financial disadvantage alleged here is [set out the financial
disadvantage]. It does not matter whether the financial disadvantage is permanent or
temporary.
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The Crown must prove beyond reasonable doubt that the accused did [destroy/conceal]
those records and [he/she] did so with that intention. It must also prove that in
[destroying/concealing] those records [he/she] acted dishonestly. Dishonest in this
context means that the accused acted dishonestly according to the standards of ordinary
people. You as ordinary members of the community determine what is dishonest
conduct in this regard. You must not only find beyond reasonable doubt that the accused
acted dishonestly in [destroying/concealing] those records but also that [he/she] knew
that this conduct was dishonest according to the standards of ordinary people.
[If a claim of right is raised as a response: see Larceny at [5-6165].]

[5-5960]  Section 192G — intention to defraud by false or misleading statement
The section makes it an offence to dishonestly make, publish or concur in making
or publishing, a statement that is false or misleading in a material particular with the
intention of obtaining property or a financial advantage.
As to obtaining property: see [5-5910] and s 192C.
As to obtaining a financial advantage: see [5-5910] and s 192D.
Dishonesty — is defined in s 4B: see [5-5910].
Property — is defined in s 4.
Material — is not defined but to be material the statement must be of moment or of
significance and not merely trivial or inconsequential in relation to the object to be
achieved by making it: R v Maslen and Shaw (1995) 79 A Crim R 199.
False — is not defined. A statement may be false because material facts have been
omitted from it whereby it creates a false impression: R v M (1980) 2 NSWLR 195.

Note: The Suggested directions below do not cover or describe every permutation of
the offences and ought be modified to accommodate other forms of the offences.

[5-5965]  Section 192G(a) — Suggested direction for obtaining property belonging
to another — intention to defraud by false or misleading statement
[The accused] has been charged that [he/she] dishonestly [made/published/concurred
in the making/publishing of] a statement being [detail statement alleged] knowing that
the statement was false or misleading in a material particular with the intention of
obtaining the property of another person being [the name of the victim].
The falsity or misleading nature of the statement that the Crown alleges was
[made/published by the accused/the accused concurred in the making/publishing
of] is that [detail the allegation of falsity or misleading nature of statement
made]. The Crown must prove beyond reasonable doubt that the accused
[made/published/concurred in the making/publishing of] the statement alleged in the
charge. Further, the Crown must prove beyond reasonable doubt that the accused knew
that this statement was false or misleading in the way alleged by the Crown.
Finally, the Crown must prove beyond reasonable doubt that the falsity or misleading
nature alleged was of a material particular in that statement. A particular is material if it
is of significance or consequence in that statement and not merely trivial or incidental.
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In determining whether the particular alleged to be false or misleading was material
to the statement [made/published] you take into account the purpose for which the
statement was [made/published] and whether the particular was capable of influencing
the mind of the person to whom the statement was [made/published] in respect of the
purpose for which the statement was [made/published].

So unless the Crown has proved beyond reasonable doubt each of these two facts:

(a) the accused [made/published/concurred in the making or publishing of] a
statement, and

(b) the statement was false or misleading in a material particular,

the Crown has failed to make out the charge regardless of why the statement was
[made/published].

If, however, the Crown has proved each of those two facts beyond reasonable doubt,
then you have to consider the intention with which the accused [made/published the
statement/concurred in the making/publishing of the statement]. The charge alleges
and so the Crown must prove beyond reasonable doubt that [the statement was
made/published by the accused/the accused concurred in the making/publishing of] the
statement with the intention, that is, for the purpose of, obtaining property belonging
to another.

The intention of obtaining property belonging to another means that the accused
intended to obtain possession for [himself/herself].

The Crown must prove that the accused intended to deprive the person who [was in
possession or control of the property] or [had a proprietary right or interest in the
property] here [the name of the person] permanently.

[If necessary add

It is not enough for the Crown to prove that the accused simply intended to borrow the
property or to enable some other person to use it before returning it to [the name of
the victim]. But the offence will be made out if the Crown proves beyond reasonable
doubt that the accused intended to treat the property as if it were [his/her] own and to
dispose of it regardless of [the victim’s] rights to the property. Borrowing or lending the
property to another may amount to this intention of disregarding [the victim’s] rights
if the borrowing or lending is for such a period and in such circumstances that it is the
equivalent of taking or disposing of it outright.]

So the Crown alleges and must prove beyond reasonable doubt that what the accused
intended to do with the property was in effect to permanently deprive [name of victim].

Finally, if the Crown has proved beyond reasonable doubt all these matters that is:

(a) that the accused [made/published a statement/concurred in the making/publishing
of a statement], and

(b) that the accused knew that the statement was false or misleading in a material
particular, and

(c) that the accused [made/published a statement/concurred in the making/publishing
of a statement] intending to obtain property belonging to another,

the Crown must prove one final matter beyond reasonable doubt.

CTC 60 987 APR 19



[5-5965] Fraud — Part 4AA Crimes Act 1900

The Crown must prove that the accused did these things dishonestly. Dishonestly
in this context means that the accused acted dishonestly according to the standards
of ordinary people. You as ordinary members of the community determine what is
dishonest conduct in this regard. You must not only find beyond reasonable doubt that
the accused acted dishonestly in his involvement with a false or misleading statement in
order to obtain another person’s property but also that [he/she] knew that this conduct
was dishonest according to the standards of ordinary people.

[If necessary give a direction on claim of right: see Larceny at [5-6165].]

[5-5970]  Section 192G(b) — Suggested direction for obtaining a financial
advantage or causing a financial disadvantage — intention to defraud by
false or misleading statement
[The accused] has been charged that [he/she] dishonestly [made/published/concurred
in the making/publishing of a statement] being [detail statement alleged] knowing that
the statement was false or misleading in a material particular with the intention of
[obtaining a financial advantage/causing a financial disadvantage]. The [financial
advantage/disadvantage] alleged by the Crown here is [set out the particular from the
indictment].

The falsity or misleading nature of the statement that the Crown alleges was
[made/published by the accused/the accused concurred in the making/publishing
of] is that [detail the allegation of falsity or misleading nature of statement
made]. The Crown must prove beyond reasonable doubt that the accused
[made/published/concurred in the making/publishing of the statement] alleged in the
charge. Further, the Crown must prove beyond reasonable doubt that the accused knew
that this statement was false or misleading in the way alleged by the Crown.

Finally, the Crown must prove beyond reasonable doubt that the falsity or misleading
nature alleged was of a material particular in that statement. A statement is false
or misleading in a material particular if the alleged false or misleading matter is of
significance or consequence in that statement as a whole. That is, it was not merely
trivial or incidental having regard to the contents of the statement. In determining
whether the particular matter alleged to be false or misleading was material to the
statement [made/published] you can take into account:

(a) the purpose for which the statement was [made/published], and also
(b) whether the particular matter was capable of influencing the mind of the person

to whom the statement was [made/published] in respect of the purpose for which
the statement was [made/published].

So unless the Crown has proved beyond reasonable doubt each of these two facts:

(a) the accused [made/published/concurred in the making or publishing of] a
statement, and

(b) the statement was to the accused’s knowledge false or misleading in a material
particular,

the Crown has failed to make out the charge regardless of why the statement was
[made/published].
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If, however, the Crown has proved each of those two facts beyond reasonable doubt,
then you have to consider the intention with which the accused [made/published the
statement/concurred in the making/publishing of the statement].
The charge alleges and so the Crown must prove beyond reasonable doubt that
[the statement was made/published by the accused/the accused concurred in the
making/publishing of the statement] with the intention, that is for the purpose, of
[obtaining the financial advantage or causing the financial disadvantage] that the
Crown alleges.
[If the Crown alleges an intention to obtain a financial advantage add:
The Crown must prove beyond reasonable doubt that the accused acted as [he/she] did
with the intention of [obtaining a financial advantage for himself/herself] or [keeping
a financial advantage that the accused has]. The financial advantage alleged here is
[set out the financial advantage]. It does not matter whether the financial advantage
was to be a permanent or temporary one.]
[If the Crown alleges an intention to cause a financial disadvantage add:
The Crown must prove beyond reasonable doubt that the accused acted as [he/she] did
with the intention of [causing a financial disadvantage to another person namely …].
The financial disadvantage alleged here is [set out the financial disadvantage]. It does
not matter whether the financial disadvantage was to be a permanent or temporary one.]
Finally, if the Crown has proved beyond reasonable doubt all these matters that is:
(a) that the accused [made/published a statement/concurred in the making/publishing

of a statement], and
(b) that the accused knew that the statement was false/misleading in a material

particular, and
(c) that the accused [made/published/concurred in the making/publishing of a

statement] intending to obtain [a financial advantage/cause a financial
disadvantage],

the Crown must prove one final matter beyond reasonable doubt.
The Crown must prove that the accused did these things dishonestly. Dishonestly
in this context means that the accused acted dishonestly according to the standards
of ordinary people. You as ordinary members of the community determine what is
dishonest conduct in this regard. You must not only find beyond reasonable doubt that
the accused acted dishonestly in his involvement with a false or misleading statement
in order to [obtain a financial advantage/cause a financial disadvantage] but also that
[he/she] knew that this conduct was dishonest according to the standards of ordinary
people.
[If a claim of right is raised as a response: see Larceny at [5-6165].]

[5-5980]  Section 192H — intention to deceive by false or misleading statements of
officer of organisation
The offence is concerned with an officer of an organisation making a false or
misleading statement with the intention of deceiving members or creditors of the
organisation about its affairs.
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Section 192H(2) contains definitions for “Creditor”, “Officer”, “Organisation”.

Dishonesty — is defined in s 4B.

Note: The Suggested directions below do not cover or describe every permutation of
the offences under s 192H and ought be modified to accommodate other forms of the
offence where necessary.

[5-5985]  Section 192H(1) — Suggested direction — intention to deceive by false or
misleading statements of officer of organisation

[The accused] has been charged that being an officer of an organisation with the
intention of deceiving [members/creditors] of that organisation about its affairs,
dishonestly [made/published a statement/concurred in the making/publishing of a
statement], being [set out the statement alleged in the indictment] that to [his/her]
knowledge was or might have been [false/misleading] in a material particular.

This charge requires the Crown to prove beyond reasonable doubt a number of different
facts. If the Crown fails in that obligation on any fact the charge fails and the accused
must be found not guilty. Let us take them separately.

Firstly, the Crown must prove beyond reasonable doubt that the accused was an officer
of an organisation. An organisation is defined by the provision creating the offence
to include any body corporate or unincorporated association. Here the organisation
alleged is [set out the organisation].

A person is an officer of such an organisation if [he/she] is a member of that
organisation who is concerned in its management or is a person who purports to act
as an officer of the organisation. Here the Crown alleges that the accused was [set out
the allegation as to officer].

The second fact the Crown must prove beyond reasonable doubt is that the accused as
such an officer [made/published a statement or concurred in the making/publishing of
a statement]. I have told you what the particular statement alleged in this case is, as
set out in the charge in the indictment.

The third fact the Crown must prove beyond reasonable doubt is that, when acting in
respect of that statement as the Crown alleges the accused did, [he/she] knew that the
statement was or may have been [false/misleading] in a material particular. The Crown
alleges that the statement was [false/misleading] in that it contained the following [set
out the alleged false or misleading matter].

A statement is [false/misleading] in a material particular if the alleged
[false/misleading] matter is of significance or consequence in that statement as a whole.
That is it was not merely trivial or incidental having regard to the contents of the
statement. In determining whether the particular matter alleged to be [false/misleading]
was material to the statement [made/published] you can take into account:

(a) the purpose for which the statement was [made/published], and also

(b) whether the particular matter was capable of influencing the mind of the person
to whom the statement was [made/published] in respect of the purpose for which
the statement was [made/published].
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The fourth fact the Crown must prove beyond reasonable doubt was that the statement
was [made/published/the accused concurred in it being made or published] with the
intention of deceiving [member/creditors] of the organisation about the state of the
organisations affairs. To deceive someone is to cause that person to believe something
that is knowingly untrue to the person practising the deceit.

[If the allegation is that the intention was to deceive creditors and is relevant
insert:

For this offence, a creditor of an organisation includes a person who has entered into
a security for the benefit of the organisation.]

The fifth fact that the Crown must prove beyond reasonable doubt is that in acting the
way the Crown alleges that the accused did, [he/she] acted dishonestly. Dishonestly
in this context means that the accused acted dishonestly according to the standards
of ordinary people. You as ordinary members of the community determine what is
dishonest conduct in this regard. You must not only find beyond reasonable doubt that
the accused acted dishonestly in his involvement with a false or misleading statement in
order to deceive but also that [he/she] knew that this conduct was dishonest according
to the standards of ordinary people.

[If a claim of right is raised as a response: see Larceny at [5-6165].]

[The next page is 1001]
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House, Safe and Conveyance
Breaking Implements in Possession

[5-6000]  Introduction
The offences are created by s 114(1)(b) of the Crimes Act 1900. “Conveyance” is
exclusively defined for the purposes of this provision in s 114(2).

The offence is proved where the Crown establishes beyond reasonable doubt that
the accused had in his or her possession implements “capable” of being used for
house breaking or such. It is not necessary for the Crown to prove that the accused
had the implements in his or her possession for the “purpose” of house, safe or
conveyance breaking, or with the intention of committing any specific offence of that
kind: R v Ellemes (1974) 3 All ER 130; R v Reynolds (unrep, 22/08/86, NSWCCA)
at 6, followed in R v Pierpoint (1993) 71 A Crim R 187 at 192. When, and if, the Crown
has discharged the onus on it relating to possession and the nature of the implements,
the burden of establishing lawful excuse for such possession is upon the appellant, on
the balance of probabilities: Crimes Act 1900, s 417; R v Reynolds (unrep, 22/08/86,
NSWCCA); Evidence Act 1995, s 141.

As to possession, see [3-700]. In R v Pierpoint (1993) 71 A Crim R 187 at 194, the
following passage from R v Dib & Dib (1991) 52 A Crim R 64 at 66 was cited with
apparent approval —

What must usually be conveyed to the jury in addition to the elements of knowledge …
is that at the relevant time when possession is alleged an accused had (subject to any
investigatory and seizure powers given to the police and others) the right to exclude any
person not acting in concert with him from interference with the property in question.
He must have that property either in his manual possession or in a place to which he
(and any person acting in concert with him) may go without physical bar in order to
obtain such manual possession of it.

As to whether the implement is “any implement of house breaking” (or safe breaking or
any implement capable of being used to enter or drive or enter and drive a conveyance),
any implement that is capable of being used as a house breaking or such implement
from its common, though not exclusive, use or from the particular circumstances of
the case in question, may be regarded as a house breaking implement: R v Patterson
(1962) 2 QB 429 followed in R v Pierpoint (1993) 71 A Crim R 187 at 192.

R v Pierpoint (1993) 71 A Crim R 187 (at 192) is also authority for the proposition
that although it is not incumbent upon the Crown to prove that it was the accused’s
intention or purpose to use the implement for house breaking, evidence of his or her
intent or purpose in having possession of the implement is relevant both to the issue
of whether the instrument is a “house breaking implement” and also to the issue of
lawful excuse.

[5-6010]  Suggested direction
[The accused] is charged with having in [his/her] possession, without lawful excuse,
an implement of [house breaking/safe breaking/ or capable of being used to enter or
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[5-6010] House, Safe and Conveyance Breaking Implements in Possession

drive a conveyance] … [describe the instrument]. In order to establish its case against
the accused, the Crown must prove beyond reasonable doubt, firstly, that the accused
had the implement in question in [his/her] possession and, secondly, that it was the type
of implement alleged, that is to say, one capable of being used for [house breaking/safe
breaking/conveyance breaking].
Once the Crown has established each of these matters to your satisfaction, beyond
reasonable doubt, the onus passes to the accused, to show that [he/she] had a lawful
excuse for possession of the implement in question at that time. It is important to note
that the onus of proof resting on the accused to show that [he/she] had such a lawful
excuse is not the more strict and onerous standard of beyond reasonable doubt imposed
on the Crown, but the lesser standard of showing that more probably than not [he/she]
had the implement in [his/her] possession for the purpose [he/she] claims … [identify
the purpose].
Of course, if the Crown has not established one or other or both of the matters which
the Crown must prove, then the question of whether the accused had a lawful excuse
does not arise, because these are matters necessary for the Crown to establish if it is
to prove its case. If it does not establish these matters, you would be bound to return
a verdict of “not guilty” on this basis alone.
Of the matters which the Crown must prove, the first is as to possession. In order to
establish that the accused had possession of the implement in question at the relevant
time, the Crown must show that [he/she] knowingly had custody and control of the
implement with the intention of exercising that custody and control to the exclusion
of any other person … [If there is an issue of joint possession: who was not acting
in concert with the accused] [he/she] must have that property either under [his/her]
immediate physical custody and control … [If there is an issue of joint possession:
or in a place to which [he/she/any person acting in concert] may go] without physical
bar in order to obtain and assert that immediate physical custody and control of it.
As to the second of these two matters, namely, whether the Crown has satisfied
you beyond reasonable doubt that the implement in question is indeed a
[house breaking/safe breaking/conveyance breaking] implement, it will be such an
implement in law if it is capable in fact of being used as a [house breaking/safe
breaking/conveyance breaking] implement because it is commonly, although not
exclusively, used as such … [and/or because of the particular circumstances in which
it was in the accused’s possession in this case].
… [Deal with the relevant circumstances including the nature of the implement; when
and where it was found; whether it was concealed etc; and with any other evidence
relied upon by the Crown, and also any evidence relied upon by the accused on this
issue, which may include the evidence that the accused relies upon in support of the
issue of lawful excuse. Deal also with the opposing submissions].
It is not necessary for the Crown to show that the accused had the intention of using the
implement for the purpose of any specific [house breaking/safe breaking/conveyance
breaking] or generally for such a purpose. [Nevertheless, evidence relating to the
intention or purpose for which the accused had the implement in [his/her] possession
in the circumstances alleged by the Crown will be a factor which you may take
into consideration in determining whether or not the Crown has established that the
implement is of the nature alleged by the Crown].
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House, Safe and Conveyance Breaking Implements in Possession [5-6010]

Assuming that the Crown has established beyond reasonable doubt both of the essential
matters which it must prove, then, and only then, does the onus shift to the accused to
establish, on the balance of probabilities, that it is more likely than not that [he/she]
had a lawful excuse for having this implement in [his/her] possession at that time and
in those circumstances.

[The accused] claims … [set out the evidence of or relied on by the accused as
amounting to a lawful excuse]. I direct you as a matter of law that if you come to the
conclusion that what the accused claims is probably so, then [he/she] has made out
[his/her] case and you will be bound to enter a verdict of “not guilty”.

If, on the other hand, you are not satisfied that what [he/she] claims is probably so,
having already come to the conclusion beyond reasonable doubt that the Crown has
established both matters which it must establish, it would be open to you, and you
should, convict the accused.

[The next page is 1011]
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Larceny

Crimes Act 1900 (NSW), Pt 4, subdiv 5

[5-6100]  Introductory note
This direction covers all elements of the offence. In most cases it will be unnecessary to
refer in detail to them all. It should be drawn to the attention of the jury that, to justify a
conviction, not all the property referred to in the charge (whether it be money or goods)
need be proved to have been stolen — part of the property alleged will suffice.

[5-6105]  Suggested direction

The accused is charged with stealing … [identify the property]. What amounts in law
to stealing? The essential elements of that offence are —

1. that the property must belong to someone other than the accused;
2. it must be taken and carried away; and
3. the taking must be without the consent of the owner of the property.

Beyond those three elements or requirements, there are an additional three elements
which relate to the accused’s mental state at the time of the taking, namely —

4. the property must be taken with the intention of permanently depriving the owner
of it;

5. the property must be taken without a claim of right made in good faith; and
6. the property must be taken dishonestly.

So far as the three last mentioned elements are concerned (the mental elements), it is
essential that they exist at the time of the taking. I propose now to tell you a little more
about those various elements that have significance in the present case.

That the property must belong to someone other than the accused
The law differentiates in a number of contexts between possession, control and
ownership. Each of those concepts can become quite involved and complex.
Fortunately, in the circumstances of the present case, it is neither necessary for me
to seek to explain all their refinements to you, nor for you to understand all of those
refinements.

However, to give you but the broadest of examples: if you were to buy, say, an
expensive diamond from a jeweller, assuming that it was legally [his/hers] to sell to
you in the first place, then, the moment you took physical delivery of it you would own
it, have the control of it, and be in possession of it.

If, however, you proceeded to place it in a bank security box for safe keeping, you
would, for some legal purposes anyway, cease to possess it, although you would still
own it and be in control of it. If a robber broke into the bank and took your diamond,
the robber would then be in possession of it, even though you would, in law, continue
to be its owner.
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[5-6105] Larceny

When I direct you that the property must belong to someone other than the accused,
all that is required is that, at the time of the taking, it must be owned, controlled or
possessed by someone other than the accused. Thus in this context, the law uses the
concept of belonging in the widest possible sense.

That it must be taken and carried away
Before there is a stealing in law, there must be some physical movement of the property
in question, no matter how slight, by the accused or someone acting on [his/her] behalf.
The slightest movement will suffice.

That the taking must be without the consent of the owner
In the present case, the Crown has alleged that the property was the property of
[name] and has called supporting evidence. If you are satisfied, to the standard already
mentioned, that this is so, then [name] is the owner of the property. You must then be
satisfied to that same standard that the taking was without [name’s] consent.

We come then, to the further three elements which relate solely to [the accused’s]
mental state at the time of the alleged taking.

The intention of permanently depriving the owner of it
It does not amount to stealing if the property is taken only for a temporary purpose,
unless the person taking the property realises at the time of taking that it is certain or
almost certain that the result of [his/her] actions will be that the owner of the property
will be permanently deprived of it.

That the property must be taken without a claim of right made in good faith
If the accused genuinely claims that [he/she] was legally justified in taking the property
then, even if legally wrong in that claim, [he/she] is not guilty of stealing. However,
the claim must be one of legal right. The question is whether, at the time of the taking,
the accused genuinely believed that [he/she] had such a legal right. It is not sufficient
that the accused believed that [he/she] had a moral entitlement to the property.

That the property must be taken dishonestly
What this means is that the accused, by the intentional taking of the property without
mistake and with knowledge that the property of another person was being taken, acted
dishonestly. Whether [he/she] was acting dishonestly is for you to determine, applying
the current standards of ordinary decent people … [see: R v Glenister (1980) 2 NSWLR
597; R v Weatherstone (unrep, 20/8/87, NSWCCA)].

[5-6110]  Notes — claim of right
The authorities relating to a claim of right are reviewed in R v Fuge (2001) 123 A Crim
R 310 at 314–315. The principles extracted from the authorities (omitting citations)
are as follows —

(i) The claim of right must be one that involves a belief as to the right to the property
or money in the hands of another.

(ii) The claim must be genuinely, that is, honestly held — whether it was well founded
in fact or law or not.
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Larceny [5-6120]

(iii) While the belief does not have to be reasonable, a colourable pretence is
insufficient.

(iv) The belief must be one of a legal entitlement to the property and not simply a
moral entitlement.

(v) The existence of such a claim, when genuinely held, may constitute an answer to
a crime in which the means used to take the property involved an assault, or the
use of arms — the relevant issue being whether the accused had a genuine belief
in a legal right to the property rather than a belief in a legal right to employ the
means in question to recover it.

(vi) The claim of right is not confined to the specific property or banknotes which
were once held by the claimant, but can also extend to cases where what is taken
is their equivalent in value, although that may be qualified when, for example,
the property is taken ostensibly under a claim of right to hold them by way of
safekeeping, or as security for a loan, yet the actual intention was to sell them.

(vii) The claim of right must, however, extend to the entirety of the property or money
taken. Such a claim does not provide any answer where the property or money
taken intentionally goes beyond that to which the bona fide claim attaches.

(viii) In the case of an offender charged as an accessory, what is relevant is the existence
of a bona fide claim in the principal offender or offenders. There can be no
accessorial liability unless there has in fact been a foundational knowing of the
essential facts which made what was done a crime, and unless the person who
is charged as an accessory intentionally aided, abetted, counselled or procured
those acts.

(ix) It is for the Crown to negative a claim of right where it is sufficiently raised on
the evidence, to the satisfaction of the jury.

[5-6115]  Suggested direction — defence of intention to restore
The following direction is suggested where the defence raises intention to restore under
s 118 of the Crimes Act 1900. See also Foster v The Queen (1968) 118 CLR 117.

If, members of the jury, you find that the accused did intend to appropriate the property
for [his/her] own use or for [his/her] own benefit or for that of another, but intended
eventually to restore the same (or return the equivalent sum of money) that in itself
does not entitle the accused to an acquittal. If you are satisfied beyond reasonable doubt
that the accused intended to appropriate the goods to [his/her] own use for [his/her
own benefit/for the benefit of another], even if [he/she] intended eventually to return
the property, then the Crown has established this element.

If the question of consent of the owner or claim of right are raised as issues, the onus
is on the Crown to negative these ingredients.

[5-6120]  Notes — larceny/receiving (special verdict)
See s 121 of the Crimes Act 1900. This is only available when the accused is charged
with larceny (or any offence including larceny) and with receiving in respect of the
same property. To the extent to which the property charged in the larceny charge is
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[5-6120] Larceny

not common to the property charged in the receiving count, such a verdict is not
available. It is only where there is common property charged in each count that the
special verdict will be available and such a verdict, if returned, will be limited to that
common property: R v Clarke (1995) 78 A Crim R 226; R v Nguyen (unrep, 20/02/97,
NSWCCA).

These authorities establish that the special verdict only arises where —

(i) the Crown is unable to establish beyond reasonable doubt whether the property
was stolen or received because the evidence is consistent with both offences
having been committed;

(ii) the jury are unanimously satisfied that —
(a) the accused is guilty of larceny or receiving; and
(b) in respect of the same property; but
(c) they are unable to say which.

For a recent case see R v Campbell [2004] NSWCCA 314.

[5-6125]  Suggested direction — after directions on larceny and receiving

The accused is charged with stealing and, in the alternative, with receiving property.

After considering the evidence, you may not be satisfied beyond reasonable doubt that
[he/she] either stole it or received the property. In that event, the accused is entitled to
be found “not guilty”, if you are unanimously of that view.

On the other hand, you may be unanimously satisfied beyond reasonable doubt that
[he/she] did steal the property. If you are unanimously of that view, your duty would
be to return a verdict of “guilty” on the first count and you would not be asked for a
verdict on the second count.

Alternatively, you may not be satisfied beyond reasonable doubt that the accused stole
the property, in which case you would turn to consider the second count. If, in respect
of that count, you were unanimously satisfied beyond reasonable doubt that [he/she]
received the property, then again your duty would be to bring in a verdict of “not guilty”
on the first count, but “guilty” on the second count.

Another alternative position which you may arrive at is, that having unanimously found
the accused “not guilty” on the first count, you may also unanimously find that you are
not satisfied beyond reasonable doubt as to [his/her] guilt on the second count. In that
case, your unanimous verdict would be one of “not guilty” in respect of both charges.

There is, however, another alternative which the law makes available. It arises and
arises only where —

1. you are not satisfied that the Crown has established its case beyond reasonable
doubt as to the first charge; and

2. you are not satisfied beyond reasonable doubt that the Crown has established its
case in relation to the second charge; but

3. You are satisfied beyond reasonable doubt that the accused either stole the
property or received it, and furthermore you are also unanimously satisfied beyond
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Larceny [5-6135]

reasonable doubt that you cannot say which. In that case, the law provides for what
is termed a “special verdict” to that effect, that is to say, that the accused is guilty
of either stealing or receiving, but you are unable to say which.

[If applicable, add
There is, however, one further matter in relation to that “special verdict” which I must
direct you about as a matter of law. You may remember that in dealing with the charges
of larceny and receiving I told you that provided you were satisfied beyond reasonable
doubt that the accused stole the property in relation to the charge of stealing, or received
it in the case of the charge of receiving, you may bring in a verdict of “guilty” in respect
of that count. I confirm those directions of law. But I add this qualification to it for the
purposes of the “special verdict” to which I have just referred. You may only bring in
that special verdict in respect of property which is common to both the stealing and
the receiving charge.]

I have written these possible verdicts down on a piece of paper which will be handed
to the [foreman/forewoman] after Counsel have seen it. When you return to court after
reaching your verdict, my associate will ask the [foreman/forewoman]: “As to the first
count (larceny) is the accused ‘guilty’ or ‘not guilty’”. If the answer to that question
is “guilty” then no further question will be asked.

If the answer to that question is “not guilty”, my associate will then say to the
[foreman/forewoman]: “As to the second charge (receiving) is the accused ‘guilty’
or ‘not guilty’?”. If the answer is “guilty”, then no further questions will be asked.
If, on the other hand, the answer is “not guilty” then my associate will ask the
[foreman/forewoman]: “Do you return a special verdict that the accused is ‘guilty’ of
either stealing or receiving (the same property) but you are unable to say which?”. The
response to that question will be either “We do return a special verdict” or “We do not
return a special verdict”, as the case may be.

[5-6130]  Suggested written direction — verdict as to the charge of larceny

1. If you are unanimously satisfied beyond reasonable doubt that the Crown has
established its case — return a verdict of “guilty of larceny”. Go no further.

2. If you are not unanimously satisfied beyond reasonable doubt that the Crown has
proved its case — the accused can not be convicted of larceny. Go to [5-6135].

[5-6135]  Suggested written direction — verdict as to the charge of receiving

1. If you are unanimously satisfied beyond reasonable doubt that the Crown has
established its case of receiving — return a verdict of “guilty of receiving”. Go
no further.

2. If you are not unanimously satisfied beyond reasonable doubt that the Crown
has established its case as to this charge — the accused can not be convicted of
receiving. Go to [5-6140].
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[5-6140] Larceny

[5-6140]  Suggested written direction — verdict as to the charge of special verdict

1. If you are not unanimously satisfied that the Crown has established its case as to
larceny; and

2. You are not unanimously satisfied that the Crown has established its case as to
receiving; but

3. You are unanimously satisfied that the Crown established beyond reasonable
doubt that the accused either stole or received the same property, being the whole
or part of the property charged in each count, but you are unable to say which, you
may bring in a special verdict of “guilty of either stealing or receiving”.

[5-6145]  Suggested written direction — questions

When you have indicated that you have reached a verdict, your [foreman/forewoman]
will be asked —

1. As to the larceny count is the accused “guilty” or “not guilty”?
2. (If guilty) so says your [foreman/forewoman] so says you all?
3. (If not guilty) As to the receiving charge is the accused “guilty” or “not guilty”?
4. (If guilty) So says you [foreman/forewoman] so says you all?
5. (If not guilty) Do you or do you not return a special verdict that the accused is

“guilty of either stealing or receiving” and you can not say which?

[5-6150]  Larceny of motor vehicles
Section 154A of the Crimes Act 1900 creates a number of offences, the most prevalent
of which is taking and driving a motor car without the consent of the owner or the
person in lawful possession. The scope of the section, however, is considerably wider
and includes not only motor cars but other forms of conveyance as defined in subs 2,
such as carts, bicycles and ships. The offence is widened by including taking for the
purpose —

(i) of driving it; or
(ii) secreting it; or
(iii) obtaining a reward for its restoration or pretended restoration;
(iv) or for any other fraudulent purpose.

The section is further extended by making it an offence to drive a conveyance knowing
that it has been taken without consent or allowing oneself to be carried in or on the
conveyance with that knowledge.

The section was introduced in 1924 in order to deal with the prevalence of “joy
riding” in motor vehicles, that is to say, taking and driving away without consent, but
not with the intention of permanently depriving the owner or person in possession of
the vehicle and hence falling short of larceny at common law.
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Larceny [5-6150]

All the offences under s 154A of the Crimes Act 1900 are deemed to be larceny and
the accused may be indicted as for that offence. The maximum penalty for the offence
of larceny is imprisonment for five years (s 117). There is now a distinct offence in
s 154AA of “stealing” a motor car. The word “steals” in s 154AA requires proof of an
intention permanently to deprive the owner or person in possession of the motor car
in order to establish that offence. The s 154AA offence is punishable by a maximum
penalty of imprisonment for ten years. The legislative policy expressed in s 154A
and s 154AA is apparently to continue to treat the “joy riding” of a wide variety of
conveyances as being a less serious offence than the specific offence of larceny of a
motor car — maintaining the distinction between the “joy rider” and the motor car thief.

Where the offence charged is “taking and driving”, the word “drives” imports some
degree of movement of the conveyance. However, it has been held in England that to
“drive” a vehicle does not include releasing the hand brake and letting it run down a
hill or towing it or pushing it and thus, by any of those means, moving it: R v Bogacki
(1973) 57 Cr App R 593 at 597. The English provision has been repealed and replaced
by s 12 of the Theft Act 1968 (UK) which deleted the requirement of “driving” and
expressed the offence in terms of “taking” for the use of the accused or of any other
person. The court in R v Bogacki held that the word “takes” also imports the concept of
movement and requires that for a conviction under s 12 of the Theft Act 1968 (UK) it
must be shown that the accused, in taking the conveyance, did so with some movement
of it, however small.

Presumably the lack of any requirement of “driving” in some of the s 154A offences
means that movement by means of towing or pushing or releasing a hand brake would
satisfy the requirement of a “taking” in respect of those offences.

Where the charge under s 154A includes the allegation that the accused drove the
conveyance or where that was the alleged purpose of the taking, the word “drive”
conveys (as part of its meaning) the application of motive force by the accused —
so that in addition to having control of the steering and braking mechanisms of the
vehicle, the accused must also be shown to have control over its means of propulsion
(whatever the means of propulsion are, whether by the engine or the force of gravity,
by the accused having initiated the movement of the vehicle downhill by releasing the
hand brake, etc).

On the other hand, simply steering a vehicle being towed by another vehicle does
not constitute “driving” since the steerer of the towed vehicle does not have any control
over the means of propulsion of the vehicle: Hampson v Martin (1981) 2 NSWLR
782. The determining factor in whether “driving” is established is the control over
propulsion, that is, over the mode of moving and stopping the vehicle: R v Affleck
(1992) 65 A Crim R 96.

The act of “driving” involves a voluntary act but there is a presumption of
voluntariness and, unless there is evidence which raises the matter as an issue, the
presumption applies in favour of the Crown: Jiminez v The Queen (1992) 173 CLR
572; R v Dunne (unrep, 26/03/93, NSWCCA).

The word “other”, qualifying “fraudulent purpose”, suggests that the purpose of
“secreting” or “obtaining a reward” must also be shown to be fraudulent. In this
context, it is suggested that “fraudulent” means “dishonest”, and the jury would need
to be directed on this issue. The jury should be told that to establish that the accused
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[5-6150] Larceny

took the conveyance “fraudulently”, he or she must be shown to have acted dishonestly
in the sense that the purpose at the time of the taking of the conveyance was dishonest
and that, in deciding whether the act of taking was dishonest, they should apply the
current standards of ordinary decent people: R v Glenister (1980) 2 NSWLR 597 esp
at 607–608. In the context of s 154A(1)(a), it would also be appropriate to tell the jury
that it would be open to them to find that the accused’s purpose was dishonest if he
or she knew that they had no right to take the conveyance for the purpose of secreting
it or obtaining a reward for its restoration or pretended restoration. Where a claim of
right is raised, see: R v Love (1989) 17 NSWLR 608.

[5-6155]  Suggested direction — charge is taking and driving (s 154A(1)(a))
The accused is charged that [he/she] without the consent of the owner (or person in
lawful possession) of a … [specify conveyance] took and drove it.

To establish this charge, the Crown must prove beyond reasonable doubt that the
accused took and drove the … [specify conveyance]. In order to do so, the Crown must
establish that the accused drove the … [specify conveyance] in the sense that [he/she]
moved it, having control over its means of propulsion and its steering and braking
mechanisms. Any degree of movement, however minimal, is sufficient … [if in issue,
canvass evidence for the Crown and for the accused and the opposing submissions].

The Crown must also prove that the taking and driving of the … [specify conveyance]
was without the consent of the owner (or person in lawful possession).

[If there is an issue as to ownership or possession, canvass the evidence/opposing
submissions and add
I direct you, as a matter of law, that if you accept the evidence of [owner/person in
lawful possession] that [he/she] was, at the time of the alleged taking, [the owner/
 person in lawful possession] of the … [specify conveyance], then it is open to you to
find on that issue in favour of the Crown, provided you are satisfied as to it beyond
reasonable doubt … [deal with any other evidence of ownership and/or possession
such as certificates under traffic legislation].

I further direct you that if you are satisfied that the [owner/person in lawful possession]
did [own/lawfully possess] the … [specify conveyance] at the time of the alleged taking,
and that [he/she] did not consent to the taking and driving of it by the accused, then it
is open to you to find that the Crown has established the second of these two essential
matters which it must prove beyond reasonable doubt if you are to return a verdict of
“guilty” in accordance with the directions I have given you.]

[5-6160]  Suggested direction — where the accused is charged with taking the
vehicle for the purpose of driving it
In this case, the direction will be as above in relation to the taking involving
movement, however minimal, of the conveyance by the act of the accused; ownership
or possession, as the case may be; and lack of consent.

The charge is that the accused took the … [specify conveyance] without the consent
of the [owner/person in lawful possession] for the purpose of driving it. The word
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“purpose” relates, of course, to the accused’s state of mind and the Crown must prove
beyond reasonable doubt that when [he/she] took the … [specify conveyance], [he/she]
took it with that alleged purpose in mind.
Whether you are satisfied beyond reasonable doubt that the Crown has proved that the
accused had that purpose will be a matter for you to determine having regard to all the
relevant circumstances before, at the time of and even after the alleged taking. Since
it is a state of mind which must be proved, this will be a matter of your drawing an
inference or conclusion as to [his/her] state of mind, that is to say [his/her] purpose,
from all the surrounding circumstances … [if in issue, canvass the evidence for the
Crown and the accused and opposing submissions].

[5-6165]  Suggested direction — where the charge is one of taking for the purpose
of secreting, or obtaining a reward, or for any other fraudulent purpose
… [Deal with issues of taking; ownership/lawful possession; lack of consent in
[5-6155]. Deal also with the question of the purpose of the accused adapted from
[5-6160]].
Where the charge is one of secreting

In order to establish this essential element of the charge, the Crown must prove that the
accused took the vehicle for the purpose of secreting it, that is to say, for the purpose
of concealing it. In this case, the Crown alleges that the accused had the purpose of
concealing the … [specify conveyance] from [its owner/person in lawful possession/an
insurance company representatives/etc] … [indicate the Crown’s case accordingly and
deal with any evidence on the issue and opposing submissions].
Whilst it is necessary, it is not sufficient for the Crown to prove beyond reasonable
doubt that the accused took the … [specify conveyance] for the purpose alleged. The
Crown must also establish beyond reasonable doubt that, in doing so, the accused acted
fraudulently, that is to say, dishonestly.
In order to establish that [he/she] acted dishonestly, the Crown must prove that [he/she]
had a dishonest state of mind at the time of the alleged taking.
In determining whether [his/her] state of mind was dishonest, you should apply the
current standards of what is and what is not regarded as dishonest by ordinary decent
people in the community.
I direct you, as a matter of law, that if you accept that the accused without the consent
of the [owner/person in lawful possession] took this … [specify conveyance] and did so
for the purpose of concealing it from [its owner/lawful possessor/insurance company
agent/etc] then it would be open to you to infer from those circumstances that [he/she]
took this … [specify conveyance] dishonestly … [deal with evidence for the Crown,
and the accused and opposing submissions].

[If the accused raises as an issue a claim of right, add
Here the accused asserts that [he/she] had a genuine and honest belief at the time that
[he/she] took the … [specify conveyance] that [he/she] had a lawful right to do so. If a
person is acting under such a belief, which is genuinely and honestly held, then it can
not be said that that person was dishonest in taking the thing in question, even if it was
without the consent of the [owner/person in lawful possession].
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It matters not whether in law there was no such right, or whether the accused mistakenly
believed that [he/she] had such a right, or whether [he/she] had any reasonable grounds
for such a belief. If that belief existed at the time of the taking then, as I have said, the
state of mind of the accused would not have been dishonest.

Furthermore, I repeat that the Crown must prove beyond reasonable doubt that in taking
the … [specify conveyance], the accused did act dishonestly. This issue having been
raised therefore, it is for the Crown to establish beyond reasonable doubt, that the
accused had no such genuine belief as asserted by [him/her].

If, at the end of your deliberations on this matter, you are left in a state of reasonable
doubt as to whether the accused may have had such a genuine and honest belief, then
the Crown would not have established this part of its case and your duty would be
to acquit the accused, because in that event, the Crown would not have established a
necessary element of the charge, namely that in taking the … [specify conveyance], the
accused was acting dishonestly … [canvass evidence for Crown and the accused on
the issue of claim of right and of dishonesty generally, and the opposing submissions].]

[5-6170]  Suggested direction — where the charge alleged is taking for the purpose
of obtaining a reward for restoration or pretended restoration of the
conveyance
… [Deal with issues of taking, purpose, ownership or lawful possession, and lack of
consent].

The Crown alleges that the purpose of the accused in taking the … [specify conveyance]
was to obtain a reward for its [restoration/pretended restoration] … [deal with evidence
for the Crown and any evidence for the accused on this issue and the opposing
submissions. Proceed then to deal with “fraudulently” by adapting what is written
above under (C) in relation thereto].

[5-6175]  Suggested direction — where the charge is under s 154A(1)(b): driving or
allowing oneself to be carried in a conveyance knowing that it had been
taken without the consent of the owner or person in lawful possession
… [Deal with issues of taking and lack of consent, as essential elements of the charge
which the Crown must establish beyond reasonable doubt, adapting what is said above
for that purpose].

The Crown must also prove beyond reasonable doubt that before the accused drove the
… [specify conveyance] it had been taken without the consent of the [owner/person
in possession] … [direct the jury in terms of the accused driving it, that is, being in
control of the method of propulsion of the conveyance and of its braking and other
mechanisms].

[Where it is alleged that the accused allowed himself or herself to be carried
in or on the conveyance, after dealing with the requirement of a previous
non-consensual taking, add
The Crown must also establish that the accused allowed [himself/herself] to be carried
[in/on] the … [specify conveyance] in the knowledge that it had previously been taken
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without the consent of the [owner/person in lawful possession]. “Knowledge” is a state
of mind and it must exist at the time when the accused, by [his/her] voluntary act,
entered [in/on] the … [specify conveyance] and permitted [himself/herself] to be carried
[in/on] it.

Being a state of mind existing in the past, it is generally a matter to be inferred from all
the relevant circumstances, but it is essential that the Crown show that the accused had
the knowledge that the … [specify conveyance] had been taken beforehand without the
consent of the [owner/person in possession].

It is not sufficient for the Crown to show that after the accused had entered [in/on]
the … [specify conveyance] and permitted [himself/herself] to be carried [in/on] it that
[he/she] acquired that knowledge and remained [in/on] the … [specify conveyance].

… [Deal with the evidence relied upon as to knowledge by the Crown and the accused
and opposing submissions and also, if in issue, when that knowledge was acquired and
the voluntariness of the accused’s act in allowing himself or herself to be so carried,
which may arise, for example, if the knowledge was acquired whilst the conveyance
was in motion and he or she could not safely get out or off.] ]

[The next page is 1031]
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Manslaughter

[5-6200]  Introduction
There are two broad categories within the offence of manslaughter: voluntary
manslaughter and involuntary manslaughter. In cases of voluntary manslaughter the
elements of murder are present, but the culpability of the offender’s conduct is
reduced by reason of provocation or substantial impairment by abnormality of mind:
The Queen v Lavender (2005) 222 CLR 67 at [2]; Lane v R [2013] NSWCCA 317
at [50], [63]. Manslaughter by excessive self-defence established under s 421 Crimes
Act 1900 is also a form of voluntary manslaughter: Lane v R at [50]. The offender has
one of the mental states for murder but a reasonable person in his or her position would
not have considered a lethal response was reasonable in the circumstances: Grant v R
[2014] NSWCCA 67 at [63]–[66].

As to Provocation see [6-400], Substantial impairment by abnormality of mind
see [6-550] and Self-defence see [6-450].

Manslaughter may be charged as a separate count in the indictment or an accused
may be convicted of manslaughter on an indictment charging murder alone: R v Downs
(1985) 3 NSWLR 312. This chapter focuses upon involuntary manslaughter.

Where the Crown alleges the accused’s liability arises from a joint criminal
enterprise, see [2-770]. The maximum penalty for manslaughter is 25 years
imprisonment: s 24 Crimes Act.

[5-6210]  Involuntary manslaughter
There are two categories of involuntary manslaughter at common law:

(i) manslaughter by unlawful and dangerous act, and
(ii) manslaughter by criminal negligence.

A helpful general discussion of these discrete types of manslaughter can be found in
Lane v R [2013] NSWCCA 317 at [51]–[65].

[5-6220]  Act of the accused caused death
The act of the accused — or in the case of (ii) in [5-6210] above, the act or omission
— must cause the death of the deceased: Lane v R [2013] NSWCCA 317 at [63]–[64].
For Causation generally, see [2-300] and for the Voluntary act of the accused, see
[4-350].

[5-6230]  Manslaughter by unlawful and dangerous act
Manslaughter by unlawful and dangerous act occurs where the accused causes the
death of the deceased by a voluntary act that was unlawful and dangerous: a dangerous
act being one that a reasonable person in the position of the accused would have
appreciated was an act that exposed another person to a risk of serious injury:
Wilson v The Queen (1992) 174 CLR 313; Burns v The Queen (2012) 246 CLR
334 at [75]; Lane v R [2013] NSWCCA 317 at [57]. A breach of the motor traffic
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[5-6230] Manslaughter

regulations is not an unlawful act for this form of manslaughter: R v Pullman (1991)
25 NSWLR 89 and see R v Borkowski (2009) 195 A Crim R 1 where a majority
of the court at [1] and [51]–[54] applied R v Pullman. It is essential that the jury
is directed that the relevant test is the reasonable person in the accused’s position:
R v Cornelissen [2004] NSWCCA 449 at [82]–[83] applying Wilson v The Queen
at 334. That requires attributing to the reasonable person the accused’s awareness
and knowledge of the circumstances surrounding the alleged act: R v Thomas [2015]
NSWSC 537 at [41], [71].

In assessing whether the reasonable person would have realised the act was
dangerous, the fact finder can take into account, in appropriate cases, the accused’s
age (DPP (Vic) v TY (2006) 14 VR 430 at [12]), or a moderate or extreme intellectual
disability. It has been held these are “objectively ascertainable attribute[s]”: R v Thomas
at [69]. The significance of these factors will of course vary from case to case and will
only need to be referred to if they are in some way relevant.

Where the accused’s intellectual disability is to be taken into account, the description
of the degree of disability will ordinarily involve using terms used by experts (for
example “moderate”, “severe” or “profound”). These terms do not have the meaning a
lay person might think and may without explanation be misleading. There is a helpful
discussion in Muldrock v The Queen (2011) 244 CLR 120 at [50]. For this reason, it
will be necessary to explain to the jury the meaning of the terms used by the experts
to assess a person’s intellectual functioning.

A transitory emotional or mental state which the accused might have had at the time
cannot be taken into account: R v Wills [1983] 2 VR 201 at 212. The approach taken in
R v Edwards [2008] SASC 303 at [385], of utilising the test for manslaughter by gross
criminal negligence and attributing a variety of factors personal to the accused to the
reasonable person, was disapproved in R v Thomas at [44]–[48].

As to manslaughter by unlawful and dangerous act generally, see: Criminal Practice
and Procedure NSW at [8-s 18.55]; Criminal Law (NSW) at [CA.24.60]ff.

[5-6240]  Suggested direction — manslaughter by unlawful and dangerous act
Note: The following suggested direction assumes that the act of the accused caused
the death of the deceased and that the accused’s act was intentional. Alternatives to
this scenario are provided in square brackets.

[The accused] is charged with the offence of manslaughter. Manslaughter is the
unlawful killing of another human being. Although it is an offence of homicide, it is a
less serious offence than murder because the Crown does not allege that [the accused]
acted with the intention of killing [the deceased]. It is not the Crown’s case that [the
accused] intended to inflict any serious harm upon [the deceased].
The offence of manslaughter can be committed in a number of ways but here the Crown
alleges that:
1. the death of [the deceased] was caused by an act of [the accused]
2. [the accused] intended to commit the act that caused death
3. the act of [the accused] was unlawful, and
4. the act of [the accused] was dangerous.
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Manslaughter [5-6240]

1. The death of [the deceased] was caused by an act of [the accused]
[If causation is not in issue, add:

The Crown must prove beyond reasonable doubt that the intentional act of [the
accused] caused the death of [the deceased]. That is not an issue in this case and you
can proceed on the basis that this fact has been proved beyond reasonable doubt.]

[If causation is in issue, then directions need to be given as to the basis upon which
the Crown alleges that an act of the accused substantially contributed to the death of
the deceased: see Causation at [2-300]ff.]

2. [The accused] intended to commit the act that caused death
[If it is not in issue that the act of [the accused] was intentional, add:

The Crown must prove beyond reasonable doubt that the act of [the accused] was
intentional. This case is not in dispute. So you should find that particular ingredient of
the crime to be proved beyond reasonable doubt.]

[If there is an issue of whether the act of the accused was intentional then directions
should be given according to the issues in the case. See Voluntary act of the accused
at [4-350].]

3. The act of [the accused] was unlawful
The Crown must prove beyond reasonable doubt that [the accused’s] act was unlawful.
The Crown asserts that the act was unlawful because … [set out the Crown’s
allegation].

[If the question of self-defence arises, then see the suggested directions at [6-460].]

4. The act of [the accused] was dangerous
Finally, the Crown must prove beyond reasonable doubt that the act of [the accused]
was not only unlawful but also dangerous. An act is dangerous if a reasonable person,
in the position of [the accused] at the time the act was committed, would have realised
that the act exposed another person, whether it be the deceased or not, to a risk of
serious injury. It does not matter whether [the accused] believed that [his/her] act was
dangerous. The test is whether a reasonable person, that is, an ordinary member of the
community in the position of [the accused], would have realised or appreciated that
the act was dangerous.

In deciding whether the reasonable person in the position of the accused would have
realised that the act was dangerous you can take into account any evidence of [the
accused’s] awareness and knowledge of the circumstances surrounding the alleged act.

[The following further directions in relation to the reasonable person need not
necessarily be given and should be adapted to the circumstances of the case:

A reasonable person in the position of [the accused] is one who is not subject to
the peculiar eccentricities of [the accused] or any temporary or fleeting emotional or
mental state to which [the accused] might have had at the time. The reasonable person
is not affected by alcohol or drugs.

[Where appropriate: the reasonable person is to be taken as being of the age and
maturity of [the accused] at the time of the alleged act.]
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[Where appropriate: the reasonable person is taken to be a person with [the accused’s]
intellectual disability.]
Therefore, the reasonable person in this case is to be taken as …
[Where appropriate: set out the relevant evidence of the accused’s age and
maturity/intellectual disability at the time of the act alleged. In relation to the attributes
of the intellectual disability, explain any expert opinion admitted in the proceedings
(see earlier discussion at [5-6230]). For example, in R v Thomas [2015] NSWSC 537,
the accused had an impaired ability with the processing of information and conceptual
reasoning.]
The question is whether the Crown has proved beyond reasonable doubt that a
reasonable person in the position of [the accused], would have realised that the act
allegedly committed by [the accused] exposed another person to a risk of serious harm.]

[5-6250]  Manslaughter by criminal negligence
In cases of manslaughter by criminal negligence, juries should be directed in
accordance with Nydam v R [1977] VR 430 at 445 which the High Court approved in
The Queen v Lavender (2005) 222 CLR 67 at [17], [60], [72], [136] and Burns v The
Queen (2012) 246 CLR 334, per French CJ at [19]. In brief, the offence was described
in Nydam v R as follows:

In order to establish manslaughter by criminal negligence, it is sufficient if the
prosecution shows that the act which caused the death was done by the accused
consciously and voluntarily, without any intention of causing death or grievous bodily
harm but in circumstances which involved such a great falling short of the standard of
care which a reasonable man would have exercised and which involved such a high
risk that death or grievous bodily harm would follow that the doing of the act merited
criminal punishment.

Before the offence can be committed the accused must owe a legal duty of care to the
deceased, such a duty having been recognised by the common law: Burns v The Queen
at [97], [107]; Lane v R [2013] NSWCCA 317 at [59]–[62]. As to where such a duty
commonly exists, see R v Taktak (1988) 14 NSWLR 226 and Burns v The Queen at [97].
The question of whether a given set of facts gives rise to a duty of care is a question
for the judge. It is a question for the jury whether the facts exist: Burns v The Queen
per French CJ at [20]. It is essential that the act or omission that amounts to a breach
of duty is the act or omission that causes death: Justins v R (2010) 79 NSWLR 544
at [97]; Lane v R at [61].

The common law defence of honest and reasonable mistake of fact does not apply
to the offence: The Queen v Lavender at [57]–[60].

The test for criminal negligence is objective: The Queen v Lavender at [60];
Patel v The Queen (2012) 247 CLR 531 at [88]. The court in R v Sam (No 17) [2009]
NSWSC 803 at [14], [21], [31] articulated the personal attributes of the accused that
may be assigned to the reasonable person. The standard to be applied in some cases
must take account of special knowledge on the part of a person, as relevant to how a
person with that knowledge would act: Patel v The Queen at [90].

As to manslaughter by gross criminal negligence generally, see: Criminal Practice
and Procedure NSW at [8-s 18.50]; Criminal Law (NSW) at [CA.24.180]ff.
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Manslaughter [5-6260]

[5-6260]  Suggested direction — manslaughter by criminal negligence
Note: The suggested direction below assumes that the death of the victim is not a fact
in dispute and that the accused’s act/omission caused or accelerated that death. The
direction assumes that the facts, which the Crown alleges gives rise to the existence of a
duty of care, are in issue. There may be cases where there is no such issue, for example,
where the offence involves a parent and child, and, therefore, it is unnecessary to direct
the jury on the existence of a duty of care generally.

[The accused] is charged with the offence of manslaughter. Manslaughter is the
unlawful killing of another human being. Although it is an offence of homicide, it
is a less serious offence than murder because the Crown does not allege that the
accused acted with the intention of killing the deceased. It is not the Crown case that
[the accused] intended any harm at all to be inflicted upon [the deceased] let alone
that [he/she] should die.
The offence of manslaughter can be committed in a number of ways but here the Crown
alleges that the killing of [the deceased] was caused by a deliberate [act/omission] of
[the accused] that was so seriously negligent on the part of [the accused] and created
such a high risk of serious injury or death to another person that it amounted to a
criminal offence.
In order to prove manslaughter on this basis the Crown must prove a number of facts
beyond reasonable doubt. Unless you find each of these facts proved to that standard
[the accused] must be acquitted.
The Crown must prove each of the following beyond reasonable doubt:
1. the death of [the deceased]; and
2. [the accused] owed a legal duty of care to [the deceased]; and
3. [the accused] [committed an act/omitted to do an act]; and
4. the [act/omission] caused (that is, was a substantial cause of) or accelerated, the

death of [the deceased]; and
5. [the accused’s] [act/omission] was negligent in that [he/she] breached the duty of

care which [the accused] owed to [the deceased]; and
6. [the accused’s] [act/omission] amounted to criminal negligence and merited

criminal punishment for the offence of manslaughter because:
(a) it fell so far short of the standard of care which a reasonable person would

have exercised in the circumstances; and
(b) involved such a high risk that death or really serious bodily harm would follow

as a result of the [act/omission].

1. The death of [the deceased]
The Crown must prove beyond reasonable doubt the death of [the deceased]. That is
not an issue in this case and you can proceed on the basis that this has been proved
beyond reasonable doubt.

2. [The accused] owed a legal duty of care to [the deceased]
The Crown must prove that [the accused] owed a legal duty of care to [the deceased].
Every person owes a duty to conduct himself or herself in a manner that he or she will
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not cause injury to another person in circumstances where a reasonable person in his
or her position would have foreseen a risk of injury from such conduct to that other
person. The law recognises that one person owes a legal duty of care to another in
certain situations.

[It is suggested that any examples given to the jury concerning a legal duty of care
should be relevant to the kind of case that is before the court, that is, negligence based
on an omission to act (see Burns v The Queen (2012) 246 CLR 334 at [97], [107]) as
opposed to negligence arising from an act of the accused such as driving. The following
may be used as examples depending on the facts of the case. In the majority of cases no
exposition upon legal duties of care will be necessary but the following may be added
if it is thought a particular case warrants it.

Generally speaking one citizen owes no duty of care to another citizen. Therefore, by
way of example, a member of the community is under no legal duty to save a stranger
from drowning, even if there were no risk to the safety of the potential life-saver.
Similarly, the law does not impose a duty of care on suppliers of prohibited drugs to
take reasonable steps to preserve the life of their customers.

There are other circumstances where the law does recognise one person owes a legal
duty of care to another. For example, when you drive a motor vehicle on a public
street then you owe a duty of care to other road users, whether they are drivers or
pedestrians. When you breach that duty of care you may be driving negligently because
your standard of driving has fallen short of what is expected of a reasonable, prudent
driver in the particular situation in which you were driving. This is simply an example
of how a duty of care arises and the consequences of breaching that duty of care.]

A duty of care owed by one person to another can normally arise in at least four
situations: first, because of an obligation imposed by law, such as the driving of a
motor vehicle; secondly, because of a certain relationship between the two persons, for
example the relationship of a parent and child, or a doctor and patient; thirdly, where
a person has assumed a duty of care over another by a contractual relationship, for
example in an employment relationship; and, fourthly, where, by the person’s voluntary
conduct, he or she has assumed a duty of care for another person.

The Crown here asserts that [the accused] owed a legal duty of care to [the deceased]
because [set out the Crown’s allegation of the way in which the duty of care has arisen].
I direct you that, if you find beyond reasonable doubt on the evidence before you that
the facts are as the Crown alleges them to be, then according to the law [the accused]
owed a duty of care to [the deceased].

[If there is an issue as to whether the facts giving rise to a duty of care exist then set
out the arguments of the parties.]

3. [The accused] [committed an act/omitted to do an act]
[See ingredient 4 below.]

4. The [act/omission] caused (that is, was a substantial cause of) or accelerated,
the death of [the deceased]
I now turn to ingredients three and four. The Crown must prove beyond reasonable
doubt that [the accused] [committed an act/omitted to do an act] and that this
[act/omission] caused (that is, was a substantial cause of) or accelerated the death of
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[the deceased]. In this case neither ingredients three and four are in issue. Therefore,
you can proceed on the basis that the Crown has proved these ingredients beyond
reasonable doubt.

5. [The accused’s] [act/omission] was negligent in that [he/she] breached the duty
of care which [the accused] owed to [the deceased]
The Crown must prove beyond reasonable doubt that [the accused] breached the duty
of care owed by [him/her] to [the deceased]. The Crown alleges that [he/she] [state
Crown allegation that [the accused] acted or omitted to act in such a way as to
constitute a breach of that duty of care].

It is for you, as the jury, to determine the standard of care required to be exercised
by a reasonable person, that is an ordinary member of the community, in the situation
in which [the accused] was placed. If [the accused] failed to do what a reasonable
person would have done [or did what a reasonable person would not have done] in the
situation in which [the accused] found [himself/herself] then you would find that [the
accused] breached the duty of care owed to [the deceased]. Unless you are satisfied
beyond reasonable doubt that there was a breach of duty of care, then [the accused]
cannot be guilty of manslaughter.

In deciding whether there was a breach of duty of care, you have to consider what
a reasonable person would have done in the situation in which [the accused] was
placed. A reasonable person is one who has some, but not all of the personal attributes
of [the accused]. A reasonable person is a person of generally the same age as
[the accused]; with [his/her] experience and [training] and with [his/her] knowledge
of the facts. The reasonable person is a person of normal courage and resolve. So you
have to put this reasonable person into [the accused’s] shoes at the time of the incident
and attribute to that person [the accused’s] knowledge of the circumstances at the time
[the accused] committed the act or acts, or failed to take a relevant course of action.

If [the accused] failed to act as a reasonable person would have done in that situation,
then [the accused] has breached the duty of care that [he/she] owed [the deceased].
It does not matter whether [the accused] knew that [he/she] was breaching [his/her]
duty of care, or whether [the accused] believed that [he/she] was acting in an
appropriate way in the circumstances which [he/she] faced. You are not concerned with
[the accused’s] personal beliefs about the correctness or appropriateness of [his/her]
conduct. You are concerned with what a reasonable person in [the accused’s] position
would have thought was appropriate and necessary.

[If applicable:

In deciding that issue [the accused] has invited you to take account of ... [insert
particular fact or circumstance which [the accused] knew, or thought [he/she] knew
which contributed to [his/her] opinion that [he/she] was acting in an appropriate way
(see The Queen v Lavender (2005) 222 CLR 67 at [59]–[60]).]

6. [The accused’s] [act/omission] amounted to criminal negligence and merited
criminal punishment for the offence of manslaughter
The Crown must prove beyond reasonable doubt that [the accused’s] [act/omission]
amounted to criminal negligence and merited criminal punishment for the offence of
manslaughter.
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A mere breach of duty is not enough to amount to the offence of manslaughter. A
breach of duty is often called carelessness or negligence. A breach of the duty of care
may make a person liable to pay compensation to another person for damages in a civil
action. However, that liability is not sufficient for the offence of manslaughter. [The
accused’s] conduct must be so gravely in error and carry with it such a high risk of
serious injury that it deserves to be punished as a serious criminal offence.

The breach of duty must have a certain quality before [the accused] can be guilty of
this offence. [The accused’s] conduct must, first, fall so short of what was required
and, secondly, must give rise to such a high risk of serious injury or death, that the
conduct deserves criminal punishment. Often negligence giving rise to manslaughter
is described as gross or even wicked. It is negligence of such a serious kind that it far
exceeds simple carelessness or negligence that occurs frequently in our society.

If [the accused’s] breach of duty meets this level of seriousness and carries with it a
high risk of serious injury or death, it does not matter that [the accused] never intended,
or appreciated that [his/her] actions might harm [the deceased].

[5-6270]  Alternative verdicts
Section 25A(7) Crimes Act 1900 provides that, in a trial for manslaughter, the jury can
return an alternative verdict for an offence of assault causing death while intoxicated
(s 25A(2)) or an offence of assault causing death under s 25A(1). Sections 52AA(4)
and 52BA(4) Crimes Act permit the jury to return an alternative verdict for the offences
under ss 52A and 52B where the accused is indicted for murder or manslaughter.

See [5-6340] as to the judicial requirement to leave manslaughter as an alternative
to murder.

[The next page is 1041]
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Murder

Crimes Act 1900 (NSW), s 18

[5-6300]  Introduction
Murder, as defined by s 18(1)(a) Crimes Act 1900, is made out where a voluntary act or
omission of the accused causes the death of the deceased and the act is committed with:
1. an intent to inflict grievous bodily harm, or
2. an intent to kill, or
3. reckless indifference to human life, or
4. committed by the accused or some accomplice with him or her in an attempt to

commit, or during or immediately after the commission of, an offence punishable
by at least 25 years imprisonment (constructive murder).

Section 18 does not apply to the circumstance of a person who kills himself or herself
intentionally, or accidentally, or in an attempt to commit, or during or immediately
after the commission of, a crime (referred to in point 4, above) or by attributing to
another person an act which caused a self-killing: IL v The Queen (2017) 260 A Crim
R 101 at [25], [79]–[80].

Malice, as referred to in s 18(2)(a), has no role to play where the Crown is able
to prove an act described in s 18(1): IL v The Queen at [90], [95], [168]. In the
case of constructive murder, once the mental element for the foundational offence is
established to the requisite standard, malice is also established: IL v The Queen at [169].

As to murder generally, see Criminal Practice and Procedure NSW at [8-s 18.1]ff;
Criminal Law (NSW) at [CA.19A.20]ff.

Reckless indifference to human life is the doing of an act with the foresight of the
probability of death arising from that act: The Queen v Crabbe (1985) 156 CLR 464;
Royall v The Queen (1991) 172 CLR 378; Campbell v R [2014] NSWCCA 175 at [304].
In some cases there may be little difference between doing an act with an intention to
kill (or to inflict grievous bodily harm) and doing an act in the recognition that it would
probably cause death: Campbell v R at [311]. As to the relevance of intoxication to this
head of murder, see R v Grant (2002) 55 NSWLR 80.

The Complicity chapter at [2-700] sets out the circumstances where a person may be
criminally liable in various ways for a crime physically committed by another person.
In the case of murder it is common for the Crown to frame an accused’s liability
on the basis of accessorial liability, joint criminal enterprise or extended common
purpose. These distinct areas of the law are explained at [2-710]ff and [2-740]ff
respectively together with suggested directions. As to the application of joint enterprise
to constructive murder, see further at [2-770].

The following additional issues listed below commonly arise in murder trials. A
discussion of each of these issues with suggested directions can be located where
indicated below:

• Voluntary act of the accused, see [4-350]ff including the specific references to act(s)
of the deceased and causation at [4-355] and [4-360]

• Causation, see [2-300]ff
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• Intoxication, see [3-250]ff

• Self-defence and excessive self-defence, see [6-450]ff

• Provocation, see [6-400]ff

• Substantial impairment by abnormality of mind, see [6-550]ff.

[5-6310]  Suggested direction — mental element of murder
Note: The direction below addresses the mens rea for murder where the Crown alleges
that the accused intended to kill or inflict grievous bodily harm or was recklessly
indifferent to human life. The direction should be adapted according to the issues in
the specific case. Putting aside the positive judicial obligation to leave an alternative
verdict(s) (see [5-6330] below), a judge should not give directions for a factual
scenario or a form of liability not relied upon by the Crown: R v Robinson (2006) 162
A Crim R 88 at [157].

The Crown has to prove beyond reasonable doubt that, at the time [he/she] did the
deliberate act which caused the death of [the deceased], [the accused] had an intention
to kill the deceased, or an intention to inflict grievous bodily harm upon [him/her],
or that the act which caused death was done with reckless indifference to human life.
This is the second element of the basic ingredients of murder. It is often referred to
as the mental element of the offence of murder which the Crown has to prove beyond
reasonable doubt.
These three states of mind are separate and distinct. The Crown needs to prove beyond
reasonable doubt that [the accused] had any one of them at the time [he/she] did the
act causing death. In relation to the mental element of the crime of murder, what the
Crown has to prove is the state of mind of the accused at the point of time of the act
causing death.
[If there is an issue about the act causing death the various alternatives should be
addressed.]
Of course, you can infer or conclude what a person’s state of mind is at any particular
point from a consideration of the person’s state of mind leading up to that particular
time and sometimes afterwards. You do not take the particular point of time out of the
context in which it occurred. You look at it as part of a series of events that took place,
both before and after the act causing the death of the deceased occurred.

Intention
I will explain the first two states of mind — an intention to kill or inflict grievous
bodily harm — together since they are related.
For the offence of murder, the Crown has to prove beyond reasonable doubt that, at
the time [he/she] committed the deliberate act that caused the deceased’s death, [the
accused] did that act with either an intention to kill or an intention to inflict grievous
bodily harm upon [the deceased]. Grievous bodily harm is simply bodily injury of a
really serious kind. This type of injury does not have to be permanent or even life
threatening. You decide what sort of injury would be described as being really serious
because that is an issue of fact for you.
Intent and intention are very familiar words. In the legal context in which we are
considering them, they carry their ordinary everyday meaning. A person’s intention
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may be inferred or concluded from the circumstances in which the death occurred and
from the conduct of the accused person before, at the time of, or after he or she did
the specific act which caused the death of the deceased. In some cases, a person’s acts
may provide the most convincing evidence of his or her intention at the time. Where a
specific result is the obvious and inevitable consequence of a person’s act, and where
the person deliberately does that act, you may readily conclude that he or she did that
act with the intention of achieving that particular result.
In this case …
[Outline the Crown’s argument concerning the evidence of the accused’s intention and
any counter arguments by the defence.]
So the first two states of mind which are necessary for the crime of murder are either,
that [the accused] had an intention to kill [the deceased], or an intention to inflict really
serious bodily injury upon [him/her].

Reckless indifference
The third state of mind, which the Crown relies upon to prove murder, is known in legal
terms as reckless indifference to human life. If, at the time [the accused] committed
the act that caused the death of [the deceased], [he/she] foresaw or realised that this
act would probably cause the death of [the deceased] but [the accused] continued to
commit that act regardless of that consequence, then [the accused] would be guilty of
murder.
What is at the nub of this mental state is that [the accused] must foresee that death was a
probable consequence, or the likely result, of what [he/she] was doing. If [the accused]
did come to that realisation, but decided to go on and commit the act regardless of the
likelihood of death resulting, and if death does in fact result, then [the accused] is guilty
of murder. The conduct of a person who does an act that the person knows or foresees
is likely to cause death is regarded, for the purposes of the criminal law, to be just as
blameworthy as a person who commits an act with a specific intention to cause death.
For this basis of murder, [the accused’s] actual awareness of the likelihood of death
occurring must be proved beyond reasonable doubt. It is not enough that [he/she]
believed only that really serious bodily harm might result from [his/her] conduct or that
[the accused] merely thought that there was the possibility of death. Nothing less than
a full realisation on the part of [the accused] that death was a probable consequence or
the likely result of [his/her] conduct is sufficient to establish murder in this way.
Again, you are concerned with the state of mind that [the accused] had at the time
[he/she] committed the act causing death. What you are concerned about when
considering the mental element of the offence of murder is the actual state of mind of
[the accused], that is, what [he/she] contemplated or intended when [the act causing
death] was committed.

[5-6320]  Constructive (felony) murder
Section 18(1)(a) provides that murder is committed where the act causing death was
done in an attempt to commit, or during or immediately after the commission, of
a crime punishable by imprisonment for 25 years. For a historical discussion of
constructive murder, see IL v The Queen (2017) 260 A Crim R 101.
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Whether the act causing death was done “during or immediately after” the crime
is a question of fact for the jury and it is important that the judge instruct jurors to
turn their mind to the issue where it is in dispute: Hudd v R [2013] NSWCCA 57
at [101]. The judge should instruct the jury in terms of the language used in s 18(1)(a)
rather than some other verbal formula: R v Attard (unrep, 20/4/93, NSWCCA) per
Gleeson CJ at pp 6–7. It is essential that the judge direct the jury as to the basis of the
accused’s liability for the foundational offence: Batcheldor v R (2014) 249 A Crim R
461 at [80]–[82].

The act causing death should be identified by the Crown and the judge should direct
the jury accordingly. The Crown must also prove that it was a voluntary or willed act
of the accused or his or her accomplice: Penza v R [2013] NSWCCA 21 at [167]. This
may, in an appropriate case, require the jury to determine whether there was a voluntary
act of the accused, for example where the accused asserts that the discharge of the
weapon was an accident, see Voluntary act of the accused at [4-350]ff. In this regard
there is a distinction between a voluntary act and an intentional one.

[5-6330]  Suggested direction — constructive murder
Note: The direction below does not cover the scenario where the Crown relies upon
the application of joint criminal enterprise to constructive murder. See [2-770] for a
suggested direction and the decision of R v Sharah (1992) 30 NSWLR 292 at 297–298
referred to in IL v The Queen (2017) 260 A Crim R 101.

There is another alternative way in which the Crown says that [the accused] is guilty of
murder. In relation to this alternative, the Crown does not have to establish any specific
intention to injure. It is quite different from the earlier ways in which the Crown has
sought to argue that the accused is guilty of murder.

The crime of murder can be committed where the act of the accused which caused the
death of the deceased was done in an attempt to commit, or during or immediately after
the commission by the accused, or an accomplice, of a really serious offence. A really
serious offence is a crime punishable by imprisonment of life or 25 years.

[If attempt is in issue add

The crime of murder can also be committed where the act of the accused which caused
the death of the deceased was done in an attempt to commit, or during or immediately
after an attempt by the accused, or an accomplice to commit, a really serious offence
as I just described to you.]

In this case the Crown alleges that the really serious offence that was committed was
one of [short description of crime]. I direct you, as a matter of law, that this is a crime
that is punishable by imprisonment of [life or 25 years].

[If there is a dispute as to whether the act occurred during, or immediately after
the commission of the crime, add:

The act causing death must be done during or immediately after the commission of the
really serious offence. It is a question of fact for you to decide on the evidence whether
it occurred during or immediately after the commission of the crime. In this case it is
important that you consider this issue because it is in dispute.
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Murder [5-6340]

Refer to the evidence relied upon by the Crown and defence on the issue.]

The Crown must establish beyond reasonable doubt that the accused, or an accomplice
with the accused, did commit [if applicable: attempted to commit] the really serious
offence. In this case, the Crown must prove beyond reasonable doubt all the ingredients
of [short description of crime]:

[Set out the ingredients of the crime or attempted crime relied upon by the Crown and
whether the Crown alleges the accused or his or her accomplice committed the crime
or attempted to commit the crime]

So it is the Crown case that the act which caused the death of [the deceased] occurred
during or immediately after the commission of a really serious offence [or in an attempt
to commit that particular crime].

[5-6340]  Alternative verdict of manslaughter
Manslaughter must be left to the jury as an alternative charge to murder where it is
open on the evidence or, in other words, where such a verdict is viable: Nguyen v
The Queen (2013) 87 ALJR 853 at [23]; James v The Queen (2014) 253 CLR 475
at [19]–[23];  Martinez v R [2019] NSWCCA 153 at [78]; Lane v R [2013] NSWCCA
317 at [39], [100]–[102]. The jury should be instructed about the availability of a
verdict of manslaughter regardless of the attitude taken by the parties, and even where
one or both of the parties object: Lane v R at [39]; R v Kanaan (2005) 64 NSWLR 257
at [75]; Penza v R [2013] NSWCCA 21 at [168]–[176]. The duty extends to leaving the
possibility of returning a verdict of manslaughter on a different basis to that proposed
by counsel at trial: Martinez v R [2019] NSWCCA 153 at [73], [78].

Section 25A(7) Crimes Act 1900 provides that in a trial for murder the jury may
return an alternative verdict for an offence of assault causing death while intoxicated
under s 25A(2) or assault causing death under s 25A(1). Sections 52AA(4) and
52BA(4) Crimes Act permit the jury to return an alternative verdict for the offences
under ss 52A and 52B where the accused is indicted for murder or manslaughter.

[The next page is 1051]
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Negligence and unlawfulness

Crimes Act 1900 (NSW), s 54

[5-6400]  Introduction
The common law presumption of mens rea, in one or other of its forms, is subject to
an exception in relation to manslaughter by criminal negligence (charged separately in
an indictment and as an alternative verdict available to a jury on a charge of murder).

The presumption applies to statutory offences subject to a legislative intent
appearing to the contrary: He Kaw Teh v The Queen (1985) 157 CLR 523.

Statutory exceptions exist, for example, in the offence of negligent driving under s 42
of the Road Transport (Safety and Traffic Management) Act 1999 and in the indictable
offences created by s 54 of the Crimes Act 1900.

On a charge of causing grievous bodily harm by a negligent act or omission under
s 54 of the Crimes Act 1900, it has been held that there are degrees of negligence
applicable to various kinds of statutory offences based on negligence, including also
the common law offence of manslaughter by criminal negligence. Thus the degree of
negligence required to establish an offence under s 42 of the Road Transport (Safety
and Traffic Management) Act 1999 is less than that which it is necessary to establish
an offence under s 54 of the Crimes Act 1900. The degree of negligence required to
establish an offence under s 54 (based on negligence), however, requires proof of the
same high standard of negligence appropriate to the crime of manslaughter based on
negligence at common law: R v D (1984) 3 NSWLR 29.

In R v Pullman (1991) 25 NSWLR 89, adopting what was said in the speech of Lord
Atkin in Andrews v DPP (1937) AC 576, it was held that to prove manslaughter by
negligence at common law, the Crown must establish such a high degree of disregard
for the life and safety of others as to be regarded as a crime against the community
generally, and as conduct deserving punishment. It follows, of course, that this applies
also to causing grievous bodily harm by a negligent act under s 54 of the Crimes
Act 1900.

In delivering his speech in Andrew’s case, Lord Atkin dealt with the appropriate
epithet which might be applied to the degree of negligence necessary to establish
manslaughter at common law. His Lordship said, “… probably of all the epithets that
can be applied, … ‘reckless’ most nearly covers the case”. In referring to the relevant
portion of His Lordship’s speech, the court in Pullman did not refer to this part of the
judgment. It is suggested that this was deliberate, since the introduction of the word
“reckless” creates difficulties when regard is had to the subjective requirement which
“reckless indifference” imports as part of the definition of murder in s 18 of the Crimes
Act 1900.

Section 54 of the Crimes Act 1900 is not limited in its operation to negligent acts
or omissions. It also includes unlawful acts or omissions. In R v Pullman (1991)
25 NSWLR 89, notwithstanding the omission from s 54 of any requirement that
the relevant unlawful act must also be dangerous, it was held by way of analogy to
manslaughter by unlawful and dangerous act (applying the court’s decision in R v D
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[5-6400] Negligence and unlawfulness

(1984) 3 NSWLR 29) that an “unlawful act” for the purpose of s 54 must also be a
“dangerous act”. One should query, however, whether the unlawful act should also be
a dangerous one.

It was also held in Pullman that an act which constitutes a mere breach of some
statutory or regulatory prohibition does not, per se, constitute an unlawful act sufficient
to found a charge of manslaughter by unlawful and dangerous act. To be “unlawful”,
the act must be criminal as opposed to being merely tortious: applying Pemble v The
Queen (1971) 124 CLR 107 at 122. This also applies to a charge under s 54 based on
an unlawful act.

The authorities establish that on a charge under either head of s 54, the jury should
be instructed in similar terms as they would be to a charge of manslaughter by unlawful
and dangerous act or criminal negligence as the case may be. Judges should, however,
note that this is the cautious view and the judgment in Pullman should be given
consideration.

Where the charge is one of causing grievous bodily harm by an unlawful act, the jury
should be directed that the act of the accused must have been deliberate (in the sense
of voluntary) and not accidental, and that a reasonable person in the accused’s position
(performing that act) would have realised they were exposing another or others to an
appreciable risk of really serious injury: Wilson v The Queen (1970) 174 CLR 313.

In the case of a negligent act or omission, the jury will need to be directed that
the accused was under a duty of care recognised by the law, such that by his or her
deliberate act or omission, constituting a breach of that duty of care, he or she fell so
far short of the standard of care which a reasonable person would have exercised in
the circumstances, and which involved such a high risk of grievous bodily harm to
another or others, that the act or omission of the accused merited criminal punishment:
see [5-6230]–[5-6250] which provides a summary of the situations in which the duty
of care may arise.

Where there is an issue of causation, the jury will need to be directed that the
accused’s act or omission contributed significantly to the grievous bodily harm suffered
by the victim, but that it need not be the sole or immediate cause of that harm: Royall v
The Queen (1991) 172 CLR 378 at 398. The principle that the accused must take the
victim as he or she finds them applies so that the existence of a constitutional defect
in the victim unknown to the accused, making the victim more susceptible to grievous
bodily harm, does not raise an issue of accident: R v Moffat (2000) 112 A Crim R 201.

Where in issue, the jury should be directed that causation is to be determined by
the application of common sense to the facts as the jury finds them — “appreciating
that the purpose of the enquiry is to decide whether to attribute legal responsibility in a
criminal matter”. In R v Toma [1999] NSWCCA 350, this was described as “a standard
direction on causation”.

In the context of a charge of murder, a difference of view has been expressed
as to whether the accused’s act (causative of the death) must have been reasonably
foreseeable as to that consequence. In R v Toma [1999] NSWCCA 350, which was
also a murder case, the proposition that the jury should have been instructed in these
terms was rejected. It was left open, however, as to whether there may be some cases
in which such a direction may be required on the issue of causation.
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Negligence and unlawfulness [5-6410]

It is suggested that in an offence such as that created by s 54 of the Crimes Act 1900,
which requires no element of mens rea as to the consequences of the accused’s act or
omission (whether unlawful or negligent), foresight or foreseeability is not required
where an issue of causation arises. However it has been held in relation to the statutory
equivalent in England of s 59 of the Crimes Act 1900 (assault occasioning actual bodily
harm), which is analogous to s 54, in a case like Royall v The Queen (1991) 172 CLR
378 in which the conduct of the accused caused the victim to take the final step, that
is, jumping from a moving car, which led to the actual bodily harm, that reasonable
foresight of the victim’s act as a consequence of what the accused had done was a
matter for consideration by the jury: R v Roberts (1971) 56 Cr App R 95, cited by the
High Court in Royall v The Queen. It may be, therefore, that where a novus actus is
in issue, foreseeability is required.

[5-6410]  Suggested direction — accused charged with causing grievous bodily
harm by negligent act

[The accused] is charged that by [his/her] negligent act [he/she] caused grievous bodily
harm to [the victim]. In order to establish this offence, the Crown must first prove
beyond reasonable doubt the act of [the accused], that is … [identify the act alleged].

[Where there is an issue of accident or the voluntariness of the alleged act, add

The Crown must not only establish that [the accused] did the act, but it must also prove
beyond reasonable doubt that it was the deliberate act of [the accused].

[The accused] is not to be held liable for any act which was accidental (or not [his/hers]
in the sense that it was not [his/her] conscious act) … [canvass the evidence for the
Crown and the accused and the opposing submissions on this issue].]

The Crown must next prove beyond reasonable doubt that by [his/her] act [the accused]
caused grievous bodily harm to [the victim]. Grievous bodily harm means really serious
bodily injury.

[If the matter is in issue, add

On this, the Crown relies upon the following evidence … [summarise the evidence for
the Crown]. [The accused], on the other hand, relies on the following … [summarise
evidence for the accused and put any opposing submissions as to the issue].]

[Where causation is in issue, add

The Crown must next satisfy you, beyond reasonable doubt, that it was that deliberate
(voluntary) act of [the accused] which caused the alleged grievous bodily harm to [the
victim]. In determining whether it has established this, you will apply your common
sense to the facts as you find them, appreciating that the purpose of the inquiry is to
decide whether to attribute legal responsibility in a criminal matter. Provided you are
satisfied that the act of [the accused] contributed significantly to the grievous bodily
harm allegedly suffered by [the victim], it need not be the sole or direct cause of that
grievous bodily harm.]
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[5-6410] Negligence and unlawfulness

[Where it is asserted that the victim had a constitutional defect unknown to the
accused, add
[The accused] relies on evidence that [the victim] at the time of the alleged act of [the
accused] suffered from a constitutional defect or condition of which [the accused] was
then unaware … [identify the evidence relied upon by the accused and any evidence
on this issue relied upon by the Crown].

Even if, however, you are satisfied that [the accused] did not know of the physical
condition of [the victim], it would nevertheless be open to you to find that the Crown
has established that the act of [the accused] did cause the grievous bodily harm
allegedly done to [the victim] because the law is that if a person does an act such as is
alleged here, then [he/she] must take the victim as [he/she] finds [him/her], that is to
say, with any physical conditions or weaknesses which that victim may have.]

The Crown must also satisfy you beyond reasonable doubt that the act of [the accused]
was a negligent act. In order to establish this part of its case, the Crown must prove
two things beyond reasonable doubt.

Firstly, it must prove that at the time of doing the act [the accused] was under a duty
recognised by law, not a simply a moral or duty, but a legal duty, to refrain from doing
the act which the Crown alleges [he/she] did. Secondly, the Crown must show that in
so acting [the accused] was in breach of that duty which, as a matter of law, [he/she]
owed to [the victim].

Here the Crown alleges that [the accused] was under a duty to [the victim] not to act as
[he/she] did because … [state the nature of the duty relied upon by the Crown, that is,
under a statute; by virtue of a relationship between the accused and the victim; where
the accused had assumed a contractual duty of care towards the victim; or where the
accused had voluntarily assumed care of a victim unable to help him or herself].

In asserting that there was such a duty in the circumstances of this case, the Crown
relies upon the following evidence … [outline the evidence relied upon by the Crown
and, where the matter is in issue, any evidence relied upon by the accused, and the
opposing submissions]. I direct you that if you accept the evidence of the Crown
beyond reasonable doubt, then the Crown will have established that there was such a
duty as it alleges here.

The Crown must also establish beyond reasonable doubt that the act of [the accused]
in breach of [his/her] duty of care was such that it fell short of the standard of care
which a reasonable person would have exercised in the circumstances, and involved
such a high risk of grievous bodily harm to another as to merit criminal punishment.
A person acts in breach of a duty of care which [he/she] has towards another person
if [he/she] does something which a reasonable person in [his/her] position would not
do in the circumstances.

The reasonable person with whose conduct you must compare the act of [the accused]
in this case must be assumed to possess the same personal attributes as [the accused],
being of the same age and the same level of experience, and having the same
knowledge as [the accused] would have had of the circumstances in which [he/she]
found [himself/herself]. That reasonable person should also be regarded as a person
of ordinary fortitude and strength of mind, that is to say, not unduly timid nor indeed
unduly robust in that regard.
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Negligence and unlawfulness [5-6430]

You would be justified in finding that [the accused] merited criminal punishment only
if you are satisfied beyond reasonable doubt that, in acting as [he/she] is alleged to
have done, the conduct of [the accused] fell so far short of the standard of care which
such a reasonable person would have exercised in the circumstances, that it involved
a high risk that grievous bodily harm would follow if the act alleged were done.

The Crown does not have to establish that [the accused] had any intention to injure
anyone.

Provided you are satisfied that [his/her] act was deliberate and in breach of a duty
to [the victim], and you are also satisfied that a reasonable person in [his/her]
position would have foreseen that risk of injury, it matters not whether [the accused]
[himself/herself] realized that [he/she] was exposing [the victim] to a risk of really
serious bodily injury. The question is whether a reasonable person in the position of
[the accused] would have realized that the risk existed.

[5-6420]  Accused charged with causing grievous bodily harm by omission to act
There is no essential difference between the direction to be given here and the direction
given above except, of course, that there is no requirement of an act. The jury should
be directed in terms of a duty of care towards the victim, which includes the doing of
the act alleged by the Crown not to have been done by the accused, and establishing
that it was his or her legal duty to do so.

[5-6430]  Suggested direction — accused caused grievous bodily harm to the victim
by their unlawful act
[The accused] is charged that by [his/her] act, which was unlawful, [he/she] caused
grievous bodily harm to [the victim].

… [The jury should be directed as under [5-6410] in respect of the requirement of
a non accidental, deliberate and conscious act of the accused where the question of
accident or voluntariness arises as an issue. The jury should also be directed in terms
of causation as under [5-6410] and as to the meaning of “grievous bodily harm”].

The Crown must establish, beyond reasonable doubt, that the act of [the accused] was
unlawful. It is not every unlawful act, however, which is sufficient for this purpose.
What the Crown must show is that the act relied upon for the purposes of this case
was not simply contrary to law but was also a dangerous act [see: R v Pullman (1991)
25 NSWLR 89].

As to the question of whether the act relied upon by the Crown was unlawful, the Crown
relies upon … [canvass the evidence relied upon by the Crown as proving unlawfulness
and any evidence relied upon by the accused, and the opposing submissions].

I direct you, as a matter of law, that if you accept the evidence of the Crown, then that
act (in those circumstances) was an unlawful act.

On the other hand, if you are left in reasonable doubt on that matter, after having taken
into consideration the evidence relied upon by both the Crown and [the accused], and
the opposing submissions of counsel, the Crown will not have established its case and
[the accused] is entitled to be acquitted.
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[5-6430] Negligence and unlawfulness

As I have said, however, it is not sufficient that the Crown shows that the act alleged
was unlawful in the sense of being against the law. The Crown must also satisfy you
beyond reasonable doubt that the act was dangerous.

An act is dangerous in law if it is such that a reasonable person in the position of [the
accused] would have realised that by doing such an act, [the victim] was being exposed
to an appreciable, that is to say, significant risk of really serious injury.

The Crown does not have to establish that the act of [the accused] was done with any
intention to injure. Nor does it have to establish that [the accused] [himself/herself]
realised that [he/she] was exposing [the victim] to the risk of such injury.

The question is whether a reasonable person in the position of [the accused], being a
person of the same age and experience as [the accused], and having the same degree
of knowledge as [the accused] would have had of the circumstances, and also being a
person of ordinary fortitude and strength of mind, would have realised that by doing
that act [he/she] was exposing [the victim] to a risk of really serious bodily injury.

[5-6440]  Accused caused grievous bodily harm to the victim by an unlawful
omission
It is difficult to envisage such a case which would not also fall under [5-6420] and no
suggested directions are given under this head.

[The next page is 1061]
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Receiving Stolen Property

Crimes Act 1900 (NSW), ss 187–188

[5-6500]  Notes
1. The elements of the offences are —

(i) that the property referred to in the indictment had been stolen, “the stealing
whereof amounts to a serious indictable offence”: Crimes Act 1900, s 188:
“Stealing” for the purposes of both s 188 and s 189 (which deals with
minor indictable offences) is inclusively defined: Crimes Act 1900, s 187. It
includes, of course, larceny at common law, which is dealt with in s 117 of
the Crimes Act 1900 and which extends beyond larceny to “any indictable
offence by this Act made punishable like larceny”. An example of this is
contained in s 125 (dealing with larceny by a bailee) and, by operation of
s 187, the offence of obtaining property by deception.
“Serious indictable offence” is defined exclusively to mean an indictable
offence punishable by imprisonment for life or for a term of five years or
more: Crimes Act 1900, s 4. It would, therefore, include most (but not all) of
the offences in Pt 4, Div 1 of the Crimes Act 1900.

(ii) that the accused received, disposed of, or attempted to dispose of the
property;

(iii) that at the time the accused received, disposed of, or attempted to dispose
of the property, he or she knew or believed it to be stolen: R v Schipanski
(1989) 17 NSWLR 618.

2. The law relating to “recent possession” may be relied upon by the Crown in
relation to an offence of receiving, as it does to larceny: see [5-6100].

3. “Receiving” entails possession. The term is defined in s 7 of the Crimes Act 1900
but in most cases it would be insufficient to simply direct the jury in terms of
that definition. In the case of actual physical possession, the Crown must prove an
intention to exercise custody and control exclusively, except as to others who may
be acting in concert with the accused: R v Collins (unrep, NSWCCA, 10/12/92);
R v Delon (1992) 29 NSWLR 29.

4. The guilty knowledge (or belief) must exist at the time of coming into possession
of the stolen goods — possession acquired after the goods have been acquired
is not sufficient, however it may, depending on the circumstances of the case,
justify an inference of knowledge that they were stolen when the accused came
into possession of them: R v Wilson (unrep, NSWCCA, 1/10/93).

The Crown must prove that, at the time of receipt of the goods, the accused knew or
believed them to have been stolen. It is not required to establish actual knowledge —
it being sufficient to establish a subjective belief by the accused that they were stolen.
It is the accused’s state of mind which must be emphasised to the jury and not the state
of mind of a hypothetical reasonable person, although what a reasonable or ordinary
person may have believed in the circumstances is a relevant consideration which may
lead to an inference of actual belief in the mind of the accused: R v Schipanski (1989)
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[5-6500] Receiving Stolen Property

17 NSWLR 618; R v McConnell (1993) 69 A Crim R 39 which emphasise that where
“wilful blindness” is introduced, the trial judge must clearly explain that it is but an
evidentiary step in the process of reasoning towards the state of mind of the accused.

[5-6510]  Suggested direction
Because of the wide variety of offences which may fall within the category of “serious
indictable offence” within s 188 of the Crimes Act 1900, this direction is limited to
property “stolen” in the sense of larceny at common law. Where some other “serious
indictable offence” is relied upon by the Crown, the direction will need to be adapted
accordingly.

There are three elements of this offence that the Crown must prove beyond reasonable
doubt before you would be entitled to convict the accused. I will deal with each of
them in turn.

First, the Crown must prove that the property referred to in the indictment had in fact
been stolen before the accused received it.

Property is stolen if it is taken from the possession, custody or control of a person who
has it in [his/her] possession, custody or control without the consent of that person
and with the intention of permanently depriving [him/her] of it. The fact of theft can
be proved by inferring it from the circumstances in which the accused came into
possession of the property.

[Where appropriate
It must be taken without a claim of right made in good faith and it must be taken
fraudulently, that is to say, it must be taken intentionally, deliberately, dishonestly and
without mistake … [see: Larceny [5-6100]].]

It is not necessary on a charge of receiving for the Crown to prove who stole the
property. Indeed, the identity of the thief may be unknown … [it may be necessary to
direct the jury as to a special verdict pursuant to s 121 of the Crimes Act 1900, as to
which see [5-6100]].

In this case, the Crown has led evidence that the … [specify stolen property] was
[owned by/in the possession/in the control of] [the possessor] and that it was taken
without [his/her] permission. If you are satisfied beyond reasonable doubt that this
in fact occurred, and that whoever took it did so with the intention of permanently
depriving [the owner/possessor] of it, then, as a matter of law, the property would have
been stolen and you should so find. If you are not so satisfied, then you should acquit
the accused … [this assumes no issue of claim of right].

Secondly, the Crown must prove that the accused received the property. This involves
proof that [he/she] was in possession of it.

[Where possession is in issue, add
A person has possession of goods if [he/she] has those goods in [his/her] possession,
custody or control. The accused must also intend to exercise custody or control over
the goods to the exclusion of any other person [who was not acting in concert with the
accused in this alleged offence]. Provided the accused has that intention, [he/she] need
not have the goods under direct physical custody or control. It is sufficient that the
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Receiving Stolen Property [5-6510]

accused has the goods in some place to which [he/she] has [either alone/jointly with
some other person acting in concert with [him/her]] access so as to exercise physical
custody or control.]

In this case, the evidence relied upon by the Crown is … [specify]. The accused, on the
other hand, relies on … [specify]. If you are satisfied beyond reasonable doubt that the
accused did have the property in [his/her] custody or control, then it would be open to
you to find that [he/she] had received it.

The Crown must also prove beyond reasonable doubt that, at the time the accused so
received the … [specify property], [he/she] knew or believed that it was stolen.

It is the accused’s actual state of mind at the time when [he/she] so received the property
with which you are concerned, and it is the accused’s knowledge or belief at the time
of receipt of the goods which is significant, not [his/her] knowledge or belief at some
subsequent time.

[Where appropriate, add
Although you may take into consideration subsequently acquired knowledge or belief
as a circumstance in arriving at a conclusion as to whether the Crown has proved what
the accused’s knowledge or belief was at that time.]

[Where appropriate, add
It is not what any other person in the circumstances of the accused might have known
or believed, however, knowledge or belief may be inferred or concluded from a
consideration of the surrounding circumstances — provided any such inference or
conclusion is a rational one (not based on speculation or conjecture) and provided also
that it is the only rational inference or conclusion open on the evidence. You may
consider, as one of the circumstances to be taken into account, what the accused might
have known or believed.]

If you are left of the view that there were grounds for suspicion and the evidence goes
no further than that, then that would be insufficient. Mere negligence or carelessness,
or even recklessness in not realising that the goods were stolen, is not sufficient. The
question is not, “Ought [he/she] to have realised that they were stolen?”, it is, “Did
[he/she] know or believe that they were stolen?”.

[The next page is 1071]
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Robbery

Crimes Act 1900 (NSW), ss 94–98

[5-6600]  Elements of the offence (s 94)
Robbery is a hybrid offence containing elements of larceny and assault —

1. There must be an unlawful taking and carrying away of property with the intention
of permanently depriving the owner or person in lawful possession thereof. The
property must be taken without the consent of the latter, and “consent” obtained
by force or by threat (putting that person in fear of violence) is no consent. It
may be necessary to direct the jury as to other elements of the offence of larceny
depending on the circumstances of the particular case. For instance, a claim of
right may be raised. As to larceny generally, see [5-6100].

2. The property must be taken —
(i) from the person of another;
(ii) in the presence of another;
(iii) from the immediate personal care and protection of another.

3. The property must be taken by actual violence or by putting the owner or person
in lawful possession in fear of actual violence. Section 94 also creates offences of
“assault with intent to rob” and “steal from the person”.

[5-6610]  Suggested direction

The first matter which the Crown must prove beyond reasonable doubt is that there
was a taking and carrying away by [the accused] of the property of another, and that
[the accused] (at that time) had the intention to permanently deprive [the owner/lawful
possessor] of it.

All that is required to establish a taking and carrying away is that the property must
be moved by [the accused] … [summarise evidence for the Crown and, if in issue, any
evidence relied upon by the accused].

As to the intention to permanently deprive the owner or person in lawful possession of
the property … [adapt the direction given as to Intention [3-200]].

In general, an intention to permanently deprive may be inferred or concluded from the
forceful taking of property … [if there is an issue as to the matter, summarise evidence
relied upon by the Crown and the accused].

[Where there is an issue as to a claim of right, add
The taking of the property must be unlawful. Here [the accused] claims that [he/she]
was legally justified in taking the property. A genuine claim, even if legally wrong,
means that the taking is not unlawful. Since this issue has been raised for your
determination in this trial, it is for the Crown to establish that [the accused] had no
such genuine belief. [The accused] does not have to prove that [he/she] did have such
a legal right.
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[5-6610] Robbery

The onus rests on the Crown to prove beyond reasonable doubt that [he/she] did not
have that as a genuine belief … [canvass the evidence for the Crown and the accused,
and opposing submission].]

The Crown must next prove that the property was taken from [the owner/lawful
possessor] [or from the presence of that person or from [his/her] immediate personal
care and protection] … [summarise evidence relied upon by the Crown and by the
accused if the matter is in issue].

The Crown must prove that the property was taken without the consent of [the
owner/person in possession] in that it was taken by [force/by putting the person in fear].
The law is that the taking of property with the intention of permanently depriving the
person from whom the property is taken from possession of it by inducing that person
to hand over the property under threat or fear, is not consent in law … [if in issue,
summarise evidence for the Crown and for the accused. If it is suggested that there was
a surreptitious taking, for example, where the owner or person in lawful possession
was asleep, so that there was no conscious mind affected by any threat of force, or if
there was no threat of force, then this issue will also have to be canvassed, as will the
question of any alternative verdict].

[5-6620]  Suggested direction — where the charge is “assault with intent to rob”
The first essential matter which the Crown must prove, if it is to establish its case, is
that there was an assault. An assault may, but need not, involve an actual application
of force by [the accused] to another person. It may equally be proved by a threat of the
application of force … [specify whether the Crown relies upon an assault or a battery].

To establish an assault, the Crown must prove that the act of [the accused] … [specify
whether it be the actual application of force or the threatened application of force] was
deliberate and not accidental.

[Where the Crown relies on a threatened application of force, add
The Crown must prove that in so threatening [the owner/person in lawful possession of
the goods], [the accused] intended to raise in the mind of that person an apprehension
that actual force or violence (no matter how slight) would be effected.

As to [the accused’s] intention … [adapt the suggested directions at [3-210] to the
particular circumstances of the case at hand].

There need be no injury inflicted upon [the owner/person in possession] in the case of
an assault constituted by a threat.]

[In the case of an assault constituted by an actual application of force, add
In the case of an assault constituted by an actual application of force, the force applied
need only be of the slightest kind to constitute an assault, for example, a mere touching
may sometimes be sufficient to constitute an assault.

The Crown must also prove that the act was done with the intent to deprive the owner
or person in possession of property without [his/her] consent … [as to which, see
suggested directions under [5-6610]].]
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Robbery [5-6640]

[5-6630]  Where the charge is “steal from the person”
The suggested directions as to Larceny [5-6100] should be adapted to the particular
case, but an essential element of the charge is that the stealing must be “from the
person” of the owner or person in lawful possession. There must be complete removal,
though partial removal may sustain an alternative verdict of guilty of larceny or
attempted stealing from the person. Provided there is complete removal “from the
person”, it does not matter whether the removal is by force or by stealth.

[5-6640]  Notes
1. For robbery, there must be violence or threat of violence which induces the victim

to part with the property taken. It is not sufficient if there was violence or threat
thereof made after the property was taken: R v Foster (1995) 78 A Crim R 517.

2. The element of larceny is not satisfied by proof of larceny in one of its “deemed”
forms, as in s 154A: R v Salameh (1986) 26 A Crim R 353.

3. Although the actual or threatened application of force must precede the taking, the
victim need not be shown to be physically present when the taking occurs: Smith v
Desmond [1965] AC 960.

4. As to threats involving something less than an application of physical violence,
see s 102 of the Crimes Act 1900 on accusing or threatening to accuse of a crime
with intent to extort property. In light of the existence of this offence, it seems
unlikely that the Crown would rely on a case of robbery in like circumstances.
Nor is it considered that a threat to property would sustain a charge of robbery,
although there is no Australian authority on this.

5. Recent possession may apply, see [4-000].
6. Alternative verdicts — On any charge under s 94 of the Crimes Act 1900, an

alternative verdict of “attempt” is available. On a charge of robbery or stealing
from the person, an alternative verdict of an assault with intent to commit the
offence is also available: Criminal Procedure Act 1986, s 162. On a charge of
robbery or stealing from the person there may be a conviction for larceny under
s 117 of the Crimes Act 1900. Where the charge is under s 95 of the Crimes Act
1900, alleging robbery etc in circumstances of aggravation, an alternative verdict
under s 94 of the Act may be returned, as may a verdict under s 117. Where an
alternative verdict is sought to be left to the jury for consideration, it should be
opened by the Crown and, in any case, must be raised before closing addresses:
R v Pureau (1990) 19 NSWLR 372.
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Supply of prohibited drugs

[5-6700]  Introduction

Supply
As to the supply of a prohibited drug: see s 25 Drug Misuse and Trafficking Act 1985
(DMTA). “Supply” is defined in s 3 DMTA.

See generally, Criminal Practice and Procedure NSW at [10-s 3] and [10-s 25] and
accompanying annotations; Criminal Law NSW at [DMTA.25A.40]ff.

Knowingly take part in supply
Section 6 DMTA defines the concept “knowingly take part in” conduct which amounts
to an offence under the Act including the supply of a prohibited drug: see Criminal
Practice and Procedure NSW at [10-s 6] and especially [10-s 6.15]; Criminal Law NSW
at [DMTA.6.20].

Deeming provision
Section 29 DMTA contains a provision that deems possession of a drug to be for
the purpose of supply where the amount of the drug is not less than the “traffickable
quantity” specified for the particular drug the subject of the charge. Under the section,
once possession of not less than a traffickable amount of a drug is proved beyond
reasonable doubt, the accused has the onus of proving on the balance of probabilities
that he or she had the drug otherwise than for supply.

See generally, Criminal Practice and Procedure NSW at [10-s 29] and annotations;
Criminal Law NSW at [DMTA.29.20].

“Carey defence”
“Supply” does not include temporary possession of a prohibited drug with the intention
of returning it to the owner of the drug: see R v Carey (1990) 20 NSWLR 292.
Alliston v R [2011] NSWCCA 281 discusses when the issue should be left to the jury.
Alliston holds that Carey can apply to part of the drug in the possession of the accused,
so that the “defence” may result in the accused being found not guilty of supplying a
large commercial quantity or a commercial quantity but guilty of a lesser offence such
as supply simpliciter. Alliston does not suggest that the deeming provision does not
apply to all of the drug in a case of supply under s 25(1).

Amount of the drug
Alliston is also an example of a factual situation where it is necessary to emphasise to
the jury that the Crown must prove beyond reasonable doubt, not only that the accused
was in possession of a prohibited drug, but also the amount of that drug. That case
concerned the quantity of the drug stated in the charge but it applies also to charges
of supply based upon s 29. Unless the Crown proves beyond reasonable doubt that the
accused was in possession of at least a traffickable quantity, the deeming provision
under s 29 DMTA does not apply. This issue may arise where the drug is in more than
one place or package as was the case in Alliston.
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[5-6700] Supply of prohibited drugs

There are only three amounts that are relevant to a trial on indictment. The “large
commercial quantity” and “commercial quantity” are relevant to the nature of the
supply and are to be proved by the Crown as part of the charge. The “traffickable
quantity” is an evidentiary provision that operates to place an onus on the accused.

The “small quantity” and “indictable quantity” are relevant only to jurisdiction of
the Local Court.

The Crown can base its case of supply within the terms of any of the various forms of
supply listed in s 3 including actual supply or possession for supply under s 29 or both.

Supply to minors

Section 25 DMTA contains a number of subsections involving offences of supplying
by an adult (a person over the age of 18 years) to a minor (a person under the age
of 16 years). In such cases, particular note should be taken of the alternative charge
provisions which are differently worded: cf ss 25(2B) and (2E).

Ongoing supply

Section 25A DMTA creates an offence of supplying drugs on an ongoing basis. The
offence does not apply to cannabis. The jury must be satisfied of the same three
occasions of supply relied upon as the basis for the offence and given directions to this
effect: see s 25A(3) and R v Seymour [2001] NSWCCA 272 at [11]–[12]. The word
“supplies” in s 25A must be read in accordance with the extended definition of supply
in s 3(1) of the Act: Nguyen v R [2018] NSWCCA 176 at [33]–[34], [37]; Younan v R
[2018] NSWCCA 180 at [21], [23]–[24].

See generally, Criminal Practice and Procedure NSW at [10-s 25A.1]; Criminal Law
NSW at [DMTA.25A.120].

Drug exhibits

Police procedures for drug exhibits are in Pt 3A of the Drug Misuse and Trafficking
Act 1985 and Pt 3 the Drug Misuse and Trafficking Regulation 2011.

The flow diagram explains the procedures, including any time limits. In short, these
provisions provide that the quantity or mass of a substance must be recorded by an
approved member of the NSW Police Force (or provided to an analyst for that purpose),
as soon as practicable after coming into the custody of the NSW Police Force, and
before any samples are taken for analysis. A certificate is then issued to the accused.
Provision is also made for the retention and transportation of substances, evidentiary
presumptions for chain of custody of drug exhibits and a Local Court review of the
initial quantity or mass of a substance recorded on a certificate.
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Supply of prohibited drugs [5-6710]

[5-6710]  Suggested direction — actual supply

Note: Because of the wide variety of possible bases of liability under the definition of
supply in s 3 DMTA, the suggested direction is restricted to the ordinary meaning of
the term, that is, “to give or provide”.

[The accused] is charged with supplying a prohibited drug namely [specify drug].

There are three elements of the offence the Crown must prove beyond reasonable
doubt. They are:

1. that [the accused] supplied a substance

2. the substance was a prohibited drug, and

3. [the accused] knew that what was supplied was a prohibited drug.

I will deal with each of these elements in turn.

1. Supply

The first element the Crown must prove is that [the accused] supplied a substance
to another person. For the purposes of this case, it will have done so if it establishes
beyond reasonable doubt that [he/she] intentionally gave or provided the substance
to somebody, whether by way of sale or otherwise. [Specify the allegation made
by the Crown in the particular case.]

2. Prohibited drug

The second element the Crown must prove is that the substance supplied was a
prohibited drug. Here the Crown alleges that the substance supplied was [specify
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drug]. I direct you, as a matter of law, that if you accept the evidence relied on
by the Crown that the substance is or includes [specify drug], then that substance
is in law a prohibited drug. There is an Act of Parliament that contains a list of
substances that are declared to be prohibited drugs for the purpose of this offence.
[Specify drug] is one of the drugs listed in that Act.

It is not necessary that the Crown prove that the whole of the substance supplied
consisted of that prohibited drug. The law is that anything that contains a
prohibited drug in any proportion is to be treated as a prohibited drug. In other
words, the purity of the prohibited drug is irrelevant.

[If in issue, canvass the evidence relating to these matters.]

[Where the substance is not a prohibited drug: see s 40 DMTA and substitute the
suggested direction at [5-6720] below.]

3. Knowledge

The third element the Crown must prove is that [the accused] knew or believed at
the time [he/she] supplied the substance to the other person that it was a prohibited
drug. The Crown does not have to prove [he/she] knew the drug was the particular
one specified in the charge, but it does have to prove [he/she] knew or believed
that the substance was a prohibited drug. The Crown may do so by showing [the
accused] actually knew or believed that what was being supplied was a prohibited
drug, or was aware that there was a significant or real chance that it was.

[Where appropriate, add
It is [the accused’s] actual knowledge or belief which must be proved by the Crown,
and not simply what some person in [the accused’s] position may have known or
believed. However, you may infer or conclude what a person knew or believed
from considering all the surrounding circumstances, provided any such inference or
conclusion is a rational one and is not based on mere speculation or suspicion. Because
of the requirement that the Crown proves this element of the offence beyond reasonable
doubt, any inference or conclusion you draw about [the accused’s] knowledge or
belief must be the only rational inference or conclusion open on the evidence. In this
context, you may consider as one of the circumstances to be taken into account what
a reasonable person in the position of [the accused] would have known or believed as
to the nature of the substance being supplied. However, I must stress that what you are
concerned with is whether you are satisfied beyond reasonable doubt that [the accused]
[himself/herself] had this knowledge or belief at the time of the supply.]

[Canvass evidence on the issue of knowledge etc and opposing submissions.]

[Substitute references to “growing plant” and “prohibited plant” for “substance” and
“prohibited drug” if necessary.]

[5-6720]  Suggested direction — where substance supplied is not a prohibited drug
Section 40 DMTA provides that, where the substance being supplied is not a prohibited
drug but for the purposes of supply is represented as being a prohibited drug, the
substance is deemed to be a prohibited drug for the purposes of the DMTA.
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In such a case, the suggested directions set out in [5-6710] can be used except that
in relation to the element of “prohibited drug” the following be substituted:

2. Prohibited drug

The second element the Crown must prove beyond reasonable doubt is that the
substance supplied was a prohibited drug. In this case, the evidence is that the
substance was not in fact a prohibited drug. There is an Act of Parliament that
contains a list of substances that are declared to be prohibited drugs for the purpose
of this offence. The substance alleged to have been supplied by [the accused] is not
contained in that list. However, the Crown relies upon a provision in the law that
states that where a substance, which is not a prohibited drug, is, for the purpose
of its being supplied, represented (whether verbally, in writing or by conduct) as
being a prohibited drug, then it is to be regarded as being, a prohibited drug.

[Briefly refer to evidence and submissions on this aspect.]

[5-6730]  Suggested direction — actual supply of commercial quantity
Section 25(2) DMTA provides for an offence of supplying not less than a commercial
quantity of a prohibited drug. However, there is an increased penalty where the amount
supplied is not less than a large commercial quantity. Although it is not a separate
offence, if the Crown wishes to rely upon the penalty for a large commercial quantity
this should be averred in the indictment. As to the quantities specified for particular
drugs: see Sch 1 DMTA.

Where the charge alleges the supply was of a large commercial or commercial
quantity, the suggested directions set out in [5-6710] are applicable but there should
be directions added as to the element in respect of the quantity, whether it be the large
commercial or the commercial quantity, as follows:

4. [Large] commercial quantity

In this case, the Crown alleges that what was supplied was the [large] commercial
quantity of the prohibited drug, so a fourth element the Crown must prove beyond
reasonable doubt is that the amount of the drug supplied was not less than
the quantity prescribed by the law for this particular drug as being the [large]
commercial quantity. I direct you that for the drug [specified drug], the [large]
commercial quantity prescribed by the law is [set out the prescribed quantity]. The
Crown case is that what was supplied was [set out quantity alleged by Crown].

5. Knowledge of [large] commercial quantity

The fifth and final element the Crown must prove is that [the accused] knew or
believed at the time [he/she] supplied the drug that it was an amount which was
not less than the [large] commercial quantity. The Crown does not have to prove
[the accused] knew that the amount of the drug was [quantity alleged by Crown]
but it does have to prove that [the accused] actually knew, or believed, that the
drug being supplied was in an amount which was not less than [prescribed [large]
commercial quantity], or that [the accused] was aware that there was a significant
or real chance that it was.
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[Where appropriate, add

As I said a moment ago about the Crown proving [the accused’s] knowledge that the
substance supplied was a prohibited drug, it is [the accused’s] actual knowledge or
belief which must be proved, not what some person in [the accused’s] position may
have known or believed. However, knowledge or belief may be inferred or concluded
from consideration of the surrounding circumstances, provided any such inference or
conclusion is a rational one and is not based on speculation or suspicion.

Because of the requirement that the Crown proves this beyond reasonable doubt, any
inference or conclusion that you draw about [the accused’s] knowledge or belief must
be the only rational inference or conclusion open on the evidence. In this context, you
may consider as one of the circumstances to be taken into account what a reasonable
person in the position of [the accused] would have known or believed as to quantity
of the substance being supplied.

However, as I have already said, what you are concerned with is whether you
are satisfied beyond reasonable doubt that [the accused] [himself/herself] had this
knowledge or belief, at the time [he/she] supplied the drug, that it was in an amount
which was not less than the [large] commercial quantity.

[Canvass evidence on the issue of knowledge, etc and opposing submissions].]

If the Crown fails to prove these last two elements that are concerned with the quantity
of the drug but proves beyond reasonable doubt the first three elements of the charge,
then you are entitled to find that [the accused] is not guilty of the charge of supplying
a [large] commercial quantity but find [him/her] guilty of the offence of simply
supplying the prohibited drug. In that case, when the charge is read out to the foreperson
for the purposes of taking your verdict, your foreperson will answer “not guilty of the
charge of supplying a [large] commercial quantity but guilty of supply”.

[If appropriate on a charge of supplying a large commercial quantity the jury can bring
in a verdict of one of two alternatives: “not guilty of supplying a large commercial
quantity but guilty of supplying a commercial quantity” or “not guilty of supplying a
large commercial quantity but guilty of supply”.]

[5-6740]  Suggested direction — supply based upon s 29 DMTA — “deemed
supply”
This suggested direction assumes that the Crown allegation is based upon possession
for the purpose of supply and the application of s 29 DMTA.

In directing on “possession” there is no need for the suggested direction to refer to
joint possession unless that is the allegation raised: R v Wan [2003] [2003] NSWCCA
225 at [14].

Where the only issue is whether the accused knew that he or she had a (large)
commercial or commercial quantity of drug in his or her possession, there is no need
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for the judge to instruct the jury in detail on the deeming provision except to explain the
nature of the “supply” being alleged and such a direction should be separate from that
relating to knowledge of the quantity charged: R v Micalizzi [2004] NSWCCA 406.

[The accused] is charged with supplying a prohibited drug namely [specify drug].
Although the charge is one of supplying a prohibited drug, the Crown does not have to
prove that [the accused] actually supplied that drug. I will explain how the law operates
to bring about that result shortly.

There are three elements of the charge the Crown must prove and they must each be
proved beyond reasonable doubt. They are:

1. there was a substance which was a prohibited drug

2. [the accused] possessed that substance

3. [the accused] possessed that substance for the purposes of supply.

1. Prohibited drug

The Crown must prove beyond reasonable doubt that the substance which it alleges
that [the accused] supplied was a prohibited drug. Here the Crown alleges that
the prohibited drug was [specify drug]. I direct you, as a matter of law, that if you
accept the evidence relied on by the Crown that the substance which [the accused]
is alleged to have supplied is or includes [specify drug], then that substance is
in law a prohibited drug. There is an Act of Parliament that contains a list of
substances that are declared to be prohibited drugs for the purpose of this offence.
[Specify drug] is one of the drugs listed in that Act.

It is not necessary that the Crown prove that the whole of the substance consisted
of that prohibited drug. The law is that anything that contains a prohibited drug
in any proportion is sufficient. In other words, purity of the prohibited drug is
irrelevant.

[If in issue, canvass the evidence relating to these matters.]

2. Possession

Dealing next with the question of possession, the Crown must prove that [the
accused] intentionally had the substance in [his/her] physical custody or control
to the exclusion of any other person.
[Where the allegation is of joint possession, add

— except some other person acting jointly with [the accused] in possessing the
substance.]
[Where the allegation is that the accused did not have physical possession of
the substance

The Crown must prove that [the accused] intentionally had the substance in some
place to which [he/she] had access and might go to obtain physical custody or
control of it to the exclusion of any other person.]
[Where the allegation is of joint possession, add

— either alone or together with some other person acting jointly with [him/her]
in possessing the substance.]
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The Crown must also prove that in intentionally having such custody or control
of the substance, [the accused] knew or believed at the time that the substance
was a prohibited drug. The Crown does not have to prove that [the accused] knew
that the drug was the particular one specified in the charge, but it does have to
prove beyond reasonable doubt that [the accused] knew or believed that it was a
prohibited drug. The Crown may do so by proving [the accused] actually knew
or believed that what [he/she] had custody or control of was a prohibited drug, or
was aware that there was a significant or real chance that it was.

[Where appropriate, add
It is [the accused’s] actual knowledge or belief which must be proved, not what some
person in [the accused’s] position may have known or believed. However, knowledge
or belief may be inferred or concluded from consideration of the surrounding
circumstances, provided any such inference or conclusion is a rational one and is not
based on speculation or suspicion. Because of the requirement that the Crown proves
this beyond reasonable doubt, any inference or conclusion that you draw about [the
accused’s] knowledge or belief must be the only rational inference or conclusion open
on the evidence. In this context, you may consider as one of the circumstances to be
taken into account what a reasonable person in the position of [the accused] would
have known or believed as to the nature of the substance that the person had in [his/her]
custody or control. However, I must stress that what you are concerned with is whether
you are satisfied that [the accused] [himself/herself] had this knowledge or belief that
the substance was a prohibited drug.

[Canvass evidence on the issue of knowledge, etc and opposing submissions.]]

If the Crown has not proved beyond reasonable doubt that [the accused] was in
possession of the substance alleged to be a prohibited drug, then the Crown case has
failed and [the accused] must be found not guilty of the charge.

3. For the purpose of supply

The Crown must prove that [the accused] had the substance in [his/her] possession
for the purpose of supply.

The charge is that [the accused] “supplied a prohibited drug” but that does not
require proof that [the accused] actually supplied somebody with the drug. The
ordinary meaning of the word “supply” is “to give or provide something to
somebody”. But in this case, there is no evidence of [the accused] having given or
provided anything to anybody. The Crown does not make that allegation against
[the accused] and does not have to do so in order to prove the charge.

The law gives an extended meaning to the word “supply” beyond the normal,
everyday meaning of the word. I direct you as a matter of law that, for the purposes
of determining the offence before you, the word “supply” includes having a
substance which is a prohibited drug for the purpose of giving it or providing it
to another person. In other words, “supply” means having a prohibited drug in a
person’s possession for the purpose of supply.

Here a particular rule of law comes into operation and must be applied by you. The
law says that if an accused person has in [his/her] possession a specified quantity
or more of a prohibited drug, then [he/she] is regarded as having possession of
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that drug for the purpose of supply it; that is, to give it or provide it to some other
person. In relation to the particular drug here alleged to be [specify drug], the law
specifies such a quantity as [state traffickable quantity].

So, if you are satisfied the Crown has proved beyond reasonable doubt that the
substance was a prohibited drug; that [the accused] was in possession of it (and
I remind you that proof of possession includes proof that [the accused] knew or
believed at the time that it was a prohibited drug) and that the amount of the drug
was at least [state traffickable quantity], then the Crown has proved all of the
elements of the offence of supply and [if appropriate, subject to an exception I
am just about to mention] you should return a verdict of guilty.

[Where accused relies on possession other than for supply, add

The exception is this. If you are satisfied that the Crown has proved beyond reasonable
doubt each of these three elements, then it is a defence to this charge if [the accused]
proves that [he/she] had the drug in [his/her] possession otherwise than for the purpose
of supply.

[or if appropriate, obtained possession of the prohibited drug on and in accordance
with the prescription of a medical practitioner or etc.]

Supply here has its ordinary meaning, that is, to give or to provide the drug to somebody
else, whether by way of sale or otherwise. So, what [the accused] needs to prove is that
[he/she] had the drug in [his/her] possession for some purpose other than to give it, or
provide it, to somebody else. [The accused’s] case is that [he/she] had the drug [specify
defence case, for example, all the drug for [his/her] own use, or the Carey defence.]

While the onus of proving this rests on [the accused], [he/she] does not have to prove
it to the high standard of proof beyond reasonable doubt: that is the standard of proof
placed only on the Crown. It is sufficient if [the accused] proves this matter on the
balance of probabilities. The “balance of probabilities” means more likely than not, or
more probable than not. I remind you that the elements of the charge the Crown must
prove must be proved beyond reasonable doubt: that is in effect that [the accused] was
in possession of at least [the traffickable quantity] of the prohibited drug. However, if
you are satisfied that the Crown has proved those facts to that standard, you then come
to consider whether [the accused] has proved that [he/she] had the drug in [his/her]
possession otherwise than for the purpose of supplying it, and the standard to which
[the accused] is required to prove this fact is on the balance of probabilities.

If, having considered the relevant evidence and submissions in relation to the matter,
you are of the view that it is more probable than not, or more likely than not, that [the
accused] had the drug in [his/her] possession for a purpose other than for supplying
it, then you must return a verdict of “not guilty”. If, on the other hand, you are not so
satisfied, then you should find [the accused] guilty of the offence charged, provided
always, of course, (as I have indicated) that you are satisfied, beyond reasonable doubt,
as to the matters which the Crown must prove.

[Review evidence and submissions.]
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To recap, the Crown is required to prove beyond reasonable doubt:
1. that the substance with which the case is concerned was a prohibited drug, and
2. that [the accused] was in possession of it, and
3. that [the accused] supplied it in the sense that [ he/she] was in possession of it for the

purpose of supplying it. If you are satisfied of the first 2 of those 3 matters, and that
the amount of the drug was [ indicate traffickable quantity ] or more, then the law
is that [the accused’s] possession of the drug was for the purpose of supplying it.

I remind you that proof of [the accused] being in possession of the drug includes proof
[he/she] knew or believed at the time of the possession that it was a prohibited drug.
If you are satisfied the Crown has proved these facts beyond reasonable doubt, then
you should find [the accused] guilty unless [the accused] has proved on the balance
of probabilities that [his/her] possession of the drug was for some purpose other than
to supply it.

[5-6750]  Suggested direction — supply of [large] commercial quantity based upon
s 29 DMTA “deemed supply”
The suggested direction in [5-6740] is appropriate, but there should be a reference to
two further elements the Crown must prove beyond reasonable doubt as follows:

4. [Large] commercial quantity
In this case, in addition to the three elements to which I have already referred, the
Crown must prove two additional matters beyond reasonable doubt. They are:
In this case, the Crown alleges that what was supplied was the [large] commercial
quantity of the prohibited drug, so a fourth element the Crown must prove beyond
reasonable doubt is that the amount of the drug supplied was not less than
the quantity prescribed by the law for this particular drug as being the [large]
commercial quantity. I direct you that for the drug [specify drug] the [large]
commercial quantity prescribed by the law is [set out the prescribed quantity]. The
Crown case is that what was supplied was [set out quantity alleged by Crown].

5. Knowledge of [large] commercial quantity
The fifth and final element the Crown must prove is that [the accused] knew or
believed at the time [he/she] supplied the drug that it was in an amount which
was not less than the [large] commercial quantity. The Crown does not have to
prove that [the accused] knew that the amount of the drug was [quantity alleged by
Crown] but it does have to prove [the accused] actually knew, or believed, that the
drug being supplied was in an amount which was not less than [prescribed [large]
commercial quantity], or that [the accused] was aware that there was a significant
or real chance that it was.

[Where appropriate, add
As I said a moment ago about the Crown proving [ the accused’s] knowledge that the
substance supplied was a prohibited drug, it is [ the accused’s] actual knowledge or
belief which must be proved, not what some person in [ the accused’s] position may
have known or believed. However, knowledge or belief may be inferred or concluded
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from consideration of the surrounding circumstances, provided any such inference or
conclusion is a rational one and is not based on speculation or suspicion. Because of
the requirement that the Crown proves this beyond reasonable doubt, any inference
or conclusion that you draw about [ the accused’s] knowledge or belief must be the
only rational inference or conclusion open on the evidence. In this context, you may
consider as one of the circumstances to be taken into account what a reasonable
person in the position of [ the accused] would have known or believed as to the
quantity of the substance being supplied. However, as I have already said, what you are
concerned with is whether you are satisfied beyond reasonable doubt that [ the accused]
[himself/herself ] had this knowledge or belief, at the time [ he/she] supplied the drug,
that it was in an amount which was not less than the [large] commercial quantity.
[Canvass evidence on the issue of knowledge etc, and opposing submissions.]]
If the Crown fails to prove these last two elements concerned with the quantity of the
drug over and above the traffickable quantity but proves beyond reasonable doubt the
first three elements of the charge, then you are entitled to find [the accused] not guilty
of the charge of supplying a [large] commercial quantity but guilty of the offence of
simply supplying the prohibited drug. In that case, when the charge is read out to the
foreperson for the purposes of taking your verdict your foreperson can answer “not
guilty of the charge of supplying a (large) commercial quantity but guilty of supply”.
[If appropriate on a charge of supplying a large commercial quantity, the jury
can bring in a verdict of one of two alternatives: “not guilty of supplying a large
commercial quantity but guilty of supplying a commercial quantity” or “not guilty of
supplying a large commercial quantity but guilty of supply”.]

[5-6760]  Suggested direction — ongoing supply
Note: The following suggested direction is based on a case where there is evidence in
the Crown case to prove the accused directly received a “financial or material reward”
as a consequence of the supplies constituting the offence. However, “supplies” in s 25A
must be read in accordance with the extended definition of supply in s 3(1): Nguyen v
R [2018] NSWCCA 176 at [33]–[34]. See further the notes below.

[The accused] is charged with an offence of supplying a prohibited drug on three or
more separate occasions during a period of 30 consecutive days for financial or material
reward. The Crown must prove beyond reasonable doubt each of the following three
elements:
1. [the accused] supplied a prohibited drug on three or more separate occasions
2. the occasions all occurred within a period of 30 consecutive days, and
3. in respect of each of the occasions you are satisfied occurred [the accused]

received a financial or material reward.

1. The accused supplied a prohibited drug on three or more separate occasions
Let me start by telling you what the Crown is required to prove in order to establish
an offence of supplying a prohibited drug.
[The suggested direction for “actual supply” at [5-6710] should be used and
adapted where necessary.]

CTC 68 1091 OCT 21

https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=currlaw/nswact/1985-226&anchor=sec25a
https://jirs.judcom.nsw.gov.au/php/legn_docs.php?path=currlaw/nswact/1985-226&anchor=sec3
https://jirs.judcom.nsw.gov.au/nswcca/judgments/2018/2018_NSWCCA_176.html
https://jirs.judcom.nsw.gov.au/nswcca/judgments/2018/2018_NSWCCA_176.html
https://jirs.judcom.nsw.gov.au/nswcca/judgments/2018/2018_NSWCCA_176.html#para33
https://jirs.judcom.nsw.gov.au/nswcca/judgments/2018/2018_NSWCCA_176.html#para34


[5-6760] Supply of prohibited drugs

So, that is what the Crown is required to prove in order to establish an individual
offence of supplying a prohibited drug. The Crown must prove beyond reasonable
doubt that [the accused] supplied a prohibited drug on three or more separate
occasions.
The Crown relies on the following occasions [briefly identify the separate
occasions].
[Where the Crown alleges that the accused supplied different drugs
It is not necessary to prove [the accused] supplied the same prohibited drug on
each occasion. Provided you are satisfied [he/she] supplied a prohibited drug, it
does not matter what type of prohibited drug it was.]
[Where the Crown relies on more than three occasions
The Crown is therefore relying upon more than three occasions. It is necessary
for the Crown to prove beyond reasonable doubt that [the accused] supplied a
prohibited drug on at least three occasions. Before you can return a verdict of
guilty you must be satisfied that at least three of them have been proved and you
must be unanimous about this. In other words, you must all be satisfied as to the
same three occasions.]

2. The occasions all occurred within a period of 30 consecutive days
The second matter is that you must be satisfied beyond reasonable doubt that
each of the occasions occurred during a period of 30 consecutive days. The first
occasion relied upon by the Crown is alleged to have occurred on [date] and the
last occasion relied on by the Crown is alleged to have occurred on [date]. If you
are satisfied of this, then you should have no difficulty in being satisfied that each
of the occasions occurred during a period of 30 consecutive days.
[Alternatively, if there is an issue about the 30 days, refer to the evidence and
submissions.]

3. The accused received a financial or material reward
The third matter the Crown must prove is that [the accused] supplied a prohibited
drug on each occasion for financial or material reward. This means that in respect
of each of the occasions you are satisfied occurred, you must be satisfied that [the
accused] [himself/herself] received a financial or material reward. Here the Crown
alleges that [refer to evidence].
To summarise, before you can return a verdict of guilty on this charge you must
be satisfied the Crown has proved beyond reasonable doubt that:
1. [the accused] supplied [a/any] prohibited drug on three or more occasions

[where appropriate, and you must each agree upon the same occasions in
respect of at least three of them.]

2. the occasions all occurred within a period of 30 consecutive days, and
3. in respect of each of the occasions you are satisfied occurred that [the accused]

received a financial or material reward.

If you are not satisfied that the Crown has proved each of these matters beyond
reasonable doubt then you must return a verdict of not guilty. However, if you decide
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that this is the appropriate verdict in respect of this charge, but you are satisfied beyond
reasonable doubt that [the accused] committed one or more individual acts of supplying
a prohibited drug — whether or not within a period of 30 consecutive days and whether
or not for financial or material reward — then while returning a verdict of not guilty
of the charge you should also return a verdict, or verdicts, of guilty in respect of those
individual supply prohibited drug offence(s). You should not take this as an invitation
to compromise. Before you can return a verdict of either guilty or not guilty in respect
of any offence you must all be satisfied beyond reasonable doubt that it is the correct
verdict.

[Explain further how the verdict is to be announced by the foreperson just prior to
conclusion of summing up.]

[5-6770]  Notes
1. The Crown does not have to prove the accused actually received a financial or

material reward as a result of the particular supplies: Younan v R [2018] NSWCCA
180 at [10]. It is sufficient if an inference is available from the evidence that the
purpose of the relevant supplies was for financial or material reward: Nguyen v R
[2018] NSWCCA 176 at [37]–[38]; Younan v R at [27]. In Nguyen the argument
on appeal was that an offence against s 25A should be confined to acts of actual
supply because the extended definition of supply in s 3(1) was constrained by
the words “for financial or material reward” in s 25A(1). The court rejected that
argument (see at [40]). The relevant reasoning is at [33]–[39]. The court concluded
that provided a purpose of an accused in supplying the drugs (in the extended
sense) is to obtain a financial or material reward, then an offence against s 25A
was committed (so long as the other elements were proved). This construction was
endorsed in the subsequent decision of Younan (see at [10] and [21]–[24]). RA
Hulme J in Younan also said the interpretation of s 25A in Nguyen was supported
by the Second Reading Speech: at [25]–[26].

[The next page is 1101]
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Take/detain for advantage/ransom/serious
indictable offence (kidnapping)

[5-6800]  Introduction
The current forms of kidnapping offences are found in s 86 Crimes Act 1900
(renumbered from s 85A on 21 December 2001) and commenced operation on
14 December 2001. For offences prior to 14 December 2001 see s 90A Crimes Act
(repealed).

Generally see Davis v R [2006] NSWCCA 392 for the history of the offence.
See also Criminal Practice and Procedure NSW at [8-s 86.1]ff; and Criminal Law

(NSW) at [CA.86.20]ff.
The Crown must prove for an offence against s 86(1) or its aggravated or specially

aggravated forms, that the “taking” or “detaining” was without consent. Section 86(5)
creates a presumption that there is an absence of consent if the alleged victim is under
the age of 16 subject to the exceptions listed in s 86(6). If the accused relies upon an
honest and reasonable mistake of fact as to the age of the alleged victim he or she must
meet an evidential burden to establish such a belief. If the evidential burden is satisfied,
the onus shifts to the Crown to prove beyond reasonable doubt that the accused did
not honestly, on reasonable grounds, hold the belief: Ibrahim v R [2014] NSWCCA
160 at [54].

The accused’s knowledge of a lack of consent can be established by the Crown
proving either that the accused actually knew the alleged victim did not consent or that
the accused was reckless as to whether the alleged victim consented: R v DMC (2002)
137 A Crim R 246 at [41]–[42]; Castle v R (2016) 92 NSWLR 17 at [32], [66], [106].
Recklessness can be established in a manner similar to that explained in Banditt v The
Queen (2005) 224 CLR 262 at [38] where the High Court referred to the expressions
used in R v Morgan [1976] AC 182 and by Professor Smith (in JC Smith and BP Hogan,
Criminal Law, LexisNexisUK, 2002 (10 ed)) when the High Court defined the concept
of recklessness for the purpose of s 61R(1) (rep) Crimes Act: Castle v R at [48], [50].

The court in Castle v R defined recklessness for the purposes of s 86 as being
limited to advertent recklessness. An accused is reckless either if he or she proceeds
“willy-nilly”, not caring whether the alleged victim consents or not, or, alternatively,
where the accused is aware there is any possibility of a lack of consent but he or she
proceeds regardless: Castle v R at [49]–[50]. Recklessness for the purposes of s 86
cannot be proved by establishing that the accused did not turn his or her mind to the
question of consent in circumstances where the lack of consent would be obvious if the
accused had considered it: Castle v R at [38]–[39], [47], [101]. The latter was described
in Castle v R as inadvertent recklessness: Castle v R at [101], [106]–[109].

For simplicity, the suggested direction below is for an offence which involves
the ingredients: “detaining” and “for advantage”. It can be adapted for offences
which involve “taking” and “holding to ransom”, or “committing a serious indictable
offence”, or combinations of these ingredients (guidance is provided below). The
ingredient “with the intention of committing a serious indictable offence” is only
available for offences committed or alleged to have been committed on or after
24 September 2012: Crimes Legislation Amendment Act 2012.
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[5-6810] Take/detain for advantage/ransom/serious indictable offence (kidnapping)

[5-6810]  Suggested direction — basic offence (s 86(1))

The accused is charged with the offence of detaining a person for advantage.

In order to prove that [the accused] is guilty of the offence, the Crown must prove
beyond reasonable doubt each of the following essential facts (or ingredients):

1. that [the accused] detained [the alleged victim]

2. knowing that [he/she] was not consenting to that detention; and

3. [the accused] did so with the intention of obtaining an advantage by that detention.

1. The accused detained the alleged victim
The first matter for the Crown to prove is that [the accused] detained [the alleged
victim]. To detain a person means to prevent that person from leaving should he or she
wish to do so. It is an interference with the person’s liberty. It is enough if [the alleged
victim] was detained for only a very short time. [Describe the evidence relied upon by
the Crown to prove detention.]

[Where the allegation is “taking”, add:

Taking is a form of detention where the accused causes a person to accompany him or
her so that the person is compelled to go where he or she did not want to go. It is not
necessary for a taking that [the alleged victim] be moved from one place to another.

[The trial judge should give consideration to whether on the evidence the jury need to
be informed of the difference between taking and detaining and that taking is a form
of detention (see Davis v R above).]

[Describe the evidence relied upon by the Crown to prove taking occurred.]]

[If appropriate, where there is an issue arising on the evidence as to whether the
detention was a result of the conduct of the accused, add:

[The accused] relies upon evidence that [the alleged victim] remained in [the place of
detainment] for a reason other than any conduct on the part of [the accused].

[Detail the evidence relied upon.]

In such a case the Crown must prove beyond reasonable doubt that the conduct of
the accused materially contributed to the detention of [the alleged victim]. It does
not mean that [the alleged victim] remained only because of [the accused’s] conduct.
But the conduct alleged by the Crown must have been significant in the decision
of [the alleged victim] to remain. That means that if there is a real possibility that
[the alleged victim] remained in the [place of detention] for a reason that had no real
or significant connection with the conduct of [the accused], the Crown will have failed
to prove beyond reasonable doubt that [the accused] detained [the alleged victim] for
the purpose of the offence and you must find the accused “not guilty”.]

2. The accused knew the alleged victim did not consent to the detention
The next matter that the Crown must prove beyond reasonable doubt is that [the
accused] knew that [the alleged victim] did not consent to being detained by [the
accused]. Consent must be free and voluntary consent. Consent is not given if [the
alleged victim] is detained by [the accused] as a result of force or threats.
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Take/detain for advantage/ransom/serious indictable offence (kidnapping) [5-6810]

[If appropriate, add:

Consent is not given if [the alleged victim] initially consents to being detained by [the
accused] but later withdraws it, making that withdrawal known to [the accused] by
[his/her] words or conduct.]

[An absence of consent is presumed if the alleged victim is under 16 years of age.
A direction as to honest and reasonable mistake by the accused as to the age of the
alleged victim should be given if it is raised in the evidence: see Ibrahim v R [2014]
NSWCCA 160 at [54].]

[If appropriate, add where the Crown relies upon recklessness and Castle v R [2016]
92 NSWLR 17 applies:

The Crown can prove [the accused] knew [the alleged victim] did not consent to the
detention by proving beyond reasonable doubt either that [the accused] actually knew
[the alleged victim] did not consent to the detention or that [he/she] was reckless as to
whether [the alleged victim] consented to the detention.

If [the accused] was reckless as to whether [the alleged victim] consented to the
detention, then it is the law that [the accused] will be taken to know that [the alleged
victim] did not consent to the detention.

The Crown will prove [the accused] was reckless by proving that [the accused’s] state
of mind was such that [he/she] realised the possibility that [the alleged victim] was not
consenting but [he/she] detained [the alleged victim] regardless.

Alternatively, the Crown can prove [the accused] was reckless by proving that [the
accused] could not care less whether [the alleged victim] consented to the detention or
not but [he/she] detained [the alleged victim] regardless.

Let me repeat. If [the accused] was reckless then it is the law that [the accused] will
be taken to know that [the alleged victim] did not consent to the detention.]

[Describe the evidence relied upon by the Crown to prove that the alleged victim was
not consenting and the accused knew of that fact.]

3. The accused detained with the intention of obtaining an advantage
Finally, the Crown must prove that [the accused] detained [the alleged victim] with the
intention of obtaining an advantage. It is not necessary that the advantage be actually
achieved. It is sufficient if [the accused] had the intention of achieving an advantage
by detaining [the alleged victim]. The advantage sought to be achieved need not be
financial. Psychological or sexual gratification is enough to prove this ingredient of
the offence. Here, the Crown allegation is that the advantage [the accused] intended
to obtain by the detention was [state the Crown allegation]. The Crown must prove
that the intention to obtain this advantage existed at some time during the period [the
alleged victim] is detained. The intention need not exist for the whole of that period.

[Describe the evidence relied upon by the Crown to prove intention.]

[Where the allegation is “holding the person to ransom”:

The Crown alleges that [the accused] detained [the alleged victim] with the intention
of holding [him/her] to ransom. This means that the Crown has to prove beyond
reasonable doubt that [the accused] intended to detain [the alleged victim] in order
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[5-6810] Take/detain for advantage/ransom/serious indictable offence (kidnapping)

to demand and obtain a sum of money for [the alleged victim’s] release. It does not
matter whether [the accused] in fact demanded money or whether [he/she] succeeded
in obtaining any money.

[Describe the evidence relied upon by the Crown to prove holding to ransom.]]

[Where the allegation is “with the intention of committing a serious indictable
offence” - only available for offences alleged to have been committed on or after 24
September 2012:

The Crown alleges that [the accused] detained [the alleged victim] with the intention
of committing a serious indictable offence. This means that the Crown has to prove
beyond reasonable doubt that [the accused] intended to detain [the alleged victim] in
order to commit [state the offence]. It does not matter whether [the accused] in fact
succeeded in committing the offence.

[Describe the evidence relied upon by the Crown to prove the accused’s intention of
committing a serious indictable offence.]]

Finding(s)
If you find that all three of these essential facts (or ingredients) have been proved by
the Crown beyond reasonable doubt, then the verdict should be “guilty” as charged.

If you are not satisfied that the Crown has proved beyond reasonable doubt any of the
three essential facts (or ingredients) making up the offence, then your verdict should
be “not guilty”.

[5-6820]  Suggested direction — aggravated offence (s 86(2)), including alternative
verdict for basic offence (s 86(4))

[Adopt so much of the suggested direction for the basic offence as is appropriate before
continuing.]

The Crown also alleges that this offence was committed in what is called a
“circumstance of aggravation”. This means that in addition to the three essential facts
(or ingredients) to be proved to make out the offence of detaining for advantage, there
is a fourth essential fact (or ingredient) that the Crown is required to prove beyond
reasonable doubt. It is that:

[Select one of the following:

4. the offence was committed in the company of another person [or persons].
OR

4. actual bodily harm was occasioned to [the alleged victim] at the time of, or
immediately before or after, the commission of the offence.]

4. The offence was committed in the company of another person
The Crown must prove beyond reasonable doubt that the offence was committed in
the company of another person. If two or more persons are present, and share the same
purpose to detain the alleged victim for advantage, they will be “in company”, even if
the alleged victim is unaware of the other person[s].
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[If it is in dispute as to whether the accused was in company, add:
The Crown must prove that the coercive effect of the group operated, either to
embolden or reassure [the accused] in committing the crime alleged, or to intimidate
[the alleged victim] into submission. The perspective of [the alleged victim] (being
confronted by the combined force or strength of two or more persons) is relevant, but
does not solely decide the issue.
Participation in the common purpose without being physically present (for example,
as being a look-out or previously encouraging [the accused] to commit the offence)
is not enough.]
[Describe the evidence relied upon by the Crown to prove the offence committed in the
company of another person.]

4. Actual bodily harm was occasioned to the alleged victim
The Crown must prove beyond reasonable doubt that actual bodily harm was
occasioned to [the alleged victim] at the time of, or immediately before or after, the
commission of the offence of detaining for advantage.
“Actual bodily harm” includes any hurt or injury which interferes with the health or
comfort of a person. It need not be permanent, but must be more than transient or
trifling. Bruises and scratches are typical examples of injuries that can amount to actual
bodily harm.
[If appropriate, add:
If [the alleged victim] has been injured psychologically in a very serious way that can
also amount to actual bodily harm.]
[Describe the evidence relied upon by the Crown to prove that actual bodily harm was
occasioned.]

Finding(s)
If you find that all four of these essential facts (or ingredients) have been proved by
the Crown beyond reasonable doubt then your verdict should be “guilty” as charged
with the aggravated offence.
[Alternative verdict — basic offence:
If, however, you are not satisfied beyond reasonable doubt of the circumstance of
aggravation that [either, the offence was committed in company or actual bodily harm
was occasioned to [the alleged victim]], but you are satisfied that the Crown has proved
the first three essential facts (or ingredients) making up the basic offence beyond
reasonable doubt, then your verdict should be “not guilty as charged, but guilty of
detain for advantage”.
That verdict would mean that you are satisfied beyond reasonable doubt that [the
accused] committed the basic offence of detaining for advantage, but you were not
satisfied that the circumstance of aggravation has been proved beyond reasonable
doubt.]
If you are not satisfied that the Crown has proved beyond reasonable doubt any of the
three essential facts (or ingredients) making up the basic offence, then your verdict
should be “not guilty”.
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[5-6830]  Suggested direction — specially aggravated offence (s 86(3)), including
alternative verdicts for aggravated offence and basic offence (s 86(4))
[Adopt so much of the suggested direction for the basic offence as is appropriate before
continuing.]
The Crown also alleges that this offence was committed in what is called a
“circumstance of special aggravation”. This means that in addition to the three essential
facts (or ingredients) making up the basic offence, there are a further two essential
facts (or ingredients) that the Crown is required to prove beyond reasonable doubt.
They are that:
4. the offence was committed in the company of another person [or persons].

AND
5. actual bodily harm was occasioned to [the alleged victim] at the time of, or

immediately before or after, the commission of the offence.

[Directions for “in company” and “actual bodily harm” are to be found in the
suggested direction at [5-6820].]

Finding(s)
If you find that all five essential facts (or ingredients) have been proved by the Crown
beyond reasonable doubt then your verdict should be “guilty” as charged with the
specially aggravated offence.
[Alternative verdict — aggravated offence:
If, however, you are satisfied beyond reasonable doubt of only one of the circumstances
of aggravation being either, the offence was committed in company or actual bodily
harm was occasioned to [the alleged victim] and you are satisfied that the Crown has
proved the first three essential facts (or ingredients) giving rise to the basic offence
beyond reasonable doubt, then your verdict should be “not guilty as charged, but guilty
of aggravated detain for advantage”.
That verdict would mean that you are satisfied beyond reasonable doubt that the
accused committed the basic offence of detaining for advantage with the addition of
one of the circumstances of aggravation, but you were not satisfied that both of the
circumstances of aggravation have been proved beyond reasonable doubt.]
[Alternative verdict — basic offence:
On the other hand, if you are satisfied beyond reasonable doubt that the Crown has
proved only the three essential facts (or ingredients) making up the basic offence, but
you are not satisfied that either of the circumstances of aggravation have been proved,
then your verdict should be “not guilty as charged, but guilty of detain for advantage”.
That verdict would mean that you are satisfied beyond reasonable doubt that the
accused committed the basic offence of detaining for advantage but are not satisfied
beyond reasonable doubt of either circumstance of aggravation.]
If you are not satisfied that the Crown has proved beyond reasonable doubt any of the
three essential facts (or ingredients) making up the basic offence, then your verdict
should be “not guilty”.

[The next page is 1201]
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