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Aggregate sentencing
- 12years on

~ The Honourable Peter Johnson SC*

It is almost 12 years since NSW sentencing law was amended
to allow for aggregate sentencing in s 53A Crimes (Sentencing
Procedure) Act 1999. The following article canvasses some of the
issues that have arisen concerning the operation of the aggregate
sentencing regime.

The position before aggregate sentencing

Section 53A was introduced' to ameliorate the difficulties of applying the
decision in Pearce v The Queen.? As a result of this reform, sentencing courts
did not have to go through “the sometimes complex and error-prone process”
of accumulating individual sentences by staggering commencement dates or
allowing for partial concurrency or accumulation of sentences.? In JM v R,* the
leading case concerning aggregate sentencing, RA Hulme ] stated that s 53A
obviated the need, when sentencing for multiple offences, “to engage in the
laborious and sometimes complicated task of creating a ‘cascading or stairway’
sentencing structure when the principle of totality requires some accumulation
of sentences”. Aggregate sentencing has been enacted in other Australian States
for similar reasons.>

Cases which illustrated the problem in compliance with the Pearce principles
included R v Knight® (where identical concurrent sentences were passed on each
of 27 counts of break, enter and steal) and Porter v R7 (where identical concurrent
sentences were passed on each of two counts of break, enter and steal and five
counts of maliciously damaging property by fire). Apart from non-compliance
with the Pearce principles, it was observed in Porter that the adoption of a “one
size fits all” approach to sentence served to distort sentencing statistics compiled
by the Judicial Commission of NSW and made available to assist sentencing
courts.®

The aggregate sentencing scheme has largely met its statutory purpose and
simplified the process when sentencing for multiple offences. Anumber of issues
have arisen concerning the operation of the aggregate sentencing regime.

The regime for aggregate sentencing

A court may impose an aggregate sentence for several offences under s 53A,
thereby being relieved of the obligation to set a non-parole period for each
offence under s 44(1) Crimes (Sentencing Procedure) Act 1999 (CSPA). When
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passing an aggregate sentence, the court must indicate
to the offender the sentence that would have been
imposed for each offence had separate sentences being
imposed.® The term “indicative sentence” has been
used to describe these “notional sentence indications”
although it has been emphasised that the indications
have no practical operation.'®

An important feature of the statutory scheme is that,
in identifying each indicative sentence, the court must
record the indicative sentence “after taking into account
such matters as are relevant under Part 3 or any other
provision of this Act” had separate sentences been
imposed instead of an aggregate sentence.' Part 3 of
the CSPA (ss 21-43) encompasses s 21A (aggravating and
mitigating factors), s 21B (having regard to sentencing
patterns and practices at the time of sentencing), s 22
(discount for a guilty plea), s 22A (reduction of sentence
for facilitating the course of justice), s 23 (reduction of
sentence for assistance to authorities), ss 25A-25F (the
statutory scheme for discounts for guilty pleas) and a
range of other matters relevant to the determination
of sentence. Accordingly, there is a statutory obligation
to take these matters into account in stating indicative
sentences. This aspect has been emphasised on more
than one occasion in the NSW Court of Criminal Appeal
(NSWCCA) when the suggestion has been made that
the discount for a guilty plea should be applied to the
aggregate sentence.'? Applying the discount for a guilty
plea to the aggregate sentence rather than the indicative
sentences is an error requiring the NSWCCA to intervene
and re-sentence."

In identifying indicative sentences, it is still necessary to
assess the criminality involved in each offence with the
adoption of a “blanket assessment” of each offence being
erroneous.' In this way, the “one-size fits all” approach
condemned prior to the introduction of aggregate
sentencing continues to be erroneous.

In/MvR,">RAHulme ] emphasised that the assessment of
individual indicative sentences assists in the application
of the totality principle and also allows victims of
crime and the public at large to understand the
level of seriousness with which a court has regarded
an individual offence. This is a matter of particular
importance when there are several victims of the
offences. In such a case, it is necessary that an aggregate
sentence reflects the fact that harm has been done to
several victims.'®In imposing an aggregate sentence, it
is important to avoid the impression that a discount
for multiple offending is being given in cases where an
offender has committed multiple offences."”

There is no actual accumulation of indicative sentences
for the purpose of reaching an aggregate sentence.
The court simply determines the aggregate sentence by
assessing what is appropriate to reflect the totality of
criminality in all of the offending.’® There can be no
expectation when an aggregate sentence is imposed
that an offender will be able to arithmetically align
that aggregate sentence with the indicative sentences
as can be done when an offender is sentenced in the
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traditional way." In so far as a number of cases have
referred to the concept of “notional accumulation” in
the context of aggregate sentencing, RA Hulme ] has
noted? that the cases remain faithful to the principles
collected in JM v R?' particularly as to the centrality
of the totality principle as described in Cahyadi v R%
both in determination of an aggregate sentence at first
instance and in appellate consideration when erroneous
inadequacy or excessiveness is contended.

When determining an aggregate sentence for offences to
which a standard non-parole period applies, the court is
to state as part of the indicative sentence the non-parole
period which it would have set for the offence had a
separate sentence been passed for the offence.?

The use of aggregate sentencing extends to the Local
Court where any aggregate sentence cannot exceed
5 years.?

Aggregate sentencing for
Commonwealth offences

In 2017,% the NSWCCA held that an aggregate sentence
under s 53A could be set for several Commonwealth
offences. That decision has been followed on a number
of occasions?® and there has been no application made
that the NSWCCA should not follow the decision. It
has been held that an aggregate sentence cannot be
imposed for a combination of Commonwealth and State
offences.?” A question has been raised as to whether
s 53A can be applied to Commonwealth offences.?® The
NSWCCA has emphasised that it is entitled to act on what
was found in Beattie until the contrary is held, either
by the High Court or the NSWCCA acting in accordance
with established principles concerning departure from
its earlier decisions.?

Appeals from aggregate sentences

It is well recognised that, on an application for leave
to appeal against sentence under the Criminal Appeal
Act 1912, indicative sentences are not amenable to
appeal with the challenge to be directed to the aggregate
sentence as the operative and effective sentencing
order.3® The indicative sentences may be a guide as to
whether error is established in the aggregate sentence.?
Although it is not possible to ascertain the degree of
concurrence and accumulation in an aggregate sentence
by reference to the indicative sentences, it is not
impermissible to have regard to the indicative sentences
when looking at whether error is disclosed in the
aggregate sentence.3? However, any analysis that seeks
to reconstruct some precise starting and end point for
the indicative sentences in order to show error in the
fixing of the aggregate sentence is misconceived as
aggregate sentences were intended to avoid sentencing
judges undertaking that very process.?* The NSWCCA
can compare the indicative sentences to the aggregate
sentence for the purpose of determining whether and,
to an extent, how the totality principle was applied.3* A
consideration of “notional accumulation” has its limits as
ultimately what is considered is what is appropriate to



reflect the totality of criminality in all of the offending.3*
In Stevenson v R3¢ it was held there was error in the
nomination of an indicative sentence which “served to
infect the aggregate sentence” so that the appeal should
be allowed and the applicant re-sentenced.

Conclusion

The aggregate sentencing regime has simplified the task
of sentencing, an important consideration in the busy
Local and District Courts where the very great bulk of
sentencing is undertaken. The reform has effectively
removed the technicalities that beset sentencing for
multiple offences prior to 2011.
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February-March 2023

Local Court of NSW Webinar: Aggregate Sentencing
Workshop

27 February 2023

This practical online workshop is tailored for newer
magistrates providing an introduction to aggregate
sentencing in a small group setting. Magistrates are
able to gain valuable learning experiences by completing
tasks in this highly interactive session.

Local Court of NSW Southern and Northern Regional
Conference

8-10 March 2023; 29-31 March 2023

These residential programs for magistrates facilitate
the development of judicial knowledge and skills
encouraging peer-based learning through discussion
and problem-solving.

For further information contact:

programs@judcom.nsw.gov.au

please
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